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DECISIOS^S 

OF  THB 


CIECUIT  AND  DISTEICT  COUETS 

OW  THE 

UNITED  STATES,  FOR  THE  NINTH  CIRCUIT, 


Lung  Chung,  Adm'b,  v.  The  Nobthebn  Pacific 
Railway  Company.     Isaiah  Buchanan  v.  The 

Same. 

CntcuiT  CouBT,  DiSTBioT  07  Obeoon. 
Febbuabt  8, 1884. 

1.  Right  to  Afpbab  Speciallt. — A  defendant  in  an  action  npon  T^hom  a 

BninnionB  haa  been  served  illegally  may  appear  therein  specially  for  the 
purpose  of  haWng  snch  illegal  service  set  aside;  and  there  is  nothing  in 
sections  61  and  520  of  the  Oregon  code  of  civil  procedure  restrictive  of 
snch  right. 

2.  Action  ik  National  Coubts. — Subdivision  1  of  section  54  of  said  code, 

when  applied  to  actions  in  the  national  courts,  must  be  construed  as  if 
the  word  "county  "  read  " district." 

3.  Cokpokation — Sbrvicb  of  Summons  on. — ^In  an  action  against  a  corpo* 

ration  in  the  United  States  circuit  court  for  the  district  of  Oregon,  if  the 
summons  is  served  under  said  subdivision  1  of  section  54,  on  any  agent 
of  the  defendant  other  than  its  president,  secretary,  cashier,  or  manag- 
ing agent,  unless  it  appears  that  the  cause  of  action  arose  in  the  district, 
such  service  is  illegal,  and  will  be  set  aside  on  the  application  of  the  de- 
fendant. 

4.  Cause  of  AcmoN— When  and  where  It  Arises. — A  cause  of  action 

given  by  statute  to  an  administrator  to  recover  damages  for  the  death  of 
his  intestate  arises  out  of  such  death  and  where  rt  occurred,  and  not  the 
appointment  of  the  administrator  or  the  place  where  it  was  made. 

Before  Deadt,  District  Judge. 
Mr.  John  H.  Woocbvard,  for  Lung  GhuDg. 
Hr.  0.  P.  Mason,  for  Bachanan. 
Mr.  Cyrus  A.  Dolph,  for  the  defendant. 
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Opinion  of  the  Court— Deady,  J.  [Febrnary, 

Deadt,  J.  These  actions  are  each  brought  to  recover 
damages  for  an  injory  to  the  person,  caused  bj  the  negli- 
gence and  miscondact  of  the  defendant. 

In  Lang  Chung's  case,  it  appears  from  the  complaint  that 
on  June  21,  1883,  Lung  Ban  was  at  work  on  the  grade  of 
defendant's  road,  in  Montana,  about  ten  miles  to  the  west- 
ward of  Herron's  Siding,  where  he  was  killed  by  the  wreck- 
ing of  a  train,  on  which  he  was  being  carried  from  the  place 
where  he  was  working  to  the  camp  of  the  contractors,  On 
Chung  Wa  Company,  under  whom  he  was  employed;  and 
that  on  November  23,  1883,  the  county  court  of  Midtnomah 
county,  Oregon,  granted  letters  of  administration  upon  the 
estate  of  the  deceased  to  the  plaintiff,  who  is  a  citizen  of 
China. 

In  Buchanan's  case,  it  appears  that  the  plaintiff  is  a  citi- 
zen of  Nevada,  and  that  on  February  13,  1883,  he  was  at 
work  for  the  defendant,  as  a  carpenter,  repairing  bridges, 
on  the  line  of  its  road  in  Washington  territory,  when  by  the 
falling  of  timbers  from  a  platform  car  he  had  his  arm  and 
wrist  broken,  and  was  otherwise  injured. 

In  each  case  it  appears  that  the  defendant  is  a  corpora- 
tion formed  under  a  law  of  the  United  States;  and  in  Bu- 
chanan's case  it  also  appears  that  its  principal  place  of 
business  is  at  New  York;  while  in  Lung  Chung's  case  it  is 
also  alleged  that  the  defendant  was  so  organized  for  the 
purpose  of  constructing  and  operating  a  railway  from  Min- 
nesota to  Oregon  and  Washington  territory;  of  all  which, 
unless  it  may  be  the  place  of  business,  the  court  takes  judi- 
cial notice. 

A  summons  was  duly  issued  in  each  case,  and  from  the 
return  of  the  marshal  thereon  it  appears  that,  not  being 
able  to  find  the  president,  secretary,  cashier,  or  managing 
agent  of  the  defendant  in  this  district,  he  served  the  sum- 
mons on  Homer  D.  Sanborn,  **the  purchasing  agent"  of 
the  defendant  herein. 

The  defendant  now  moves  to  set  aside  the  service  of  the 
summons  in  each  case,  having  given  the  plaintiffs  written 
notice  of  its  appearance  for  that  purpose;  and  by  consent 
of  parties  the  motions  are  heard  together. 
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And  first,  the  connsel  for  the  plaintiff  in  Bachanan*8  case 
insists  that  the  defendant  cannot  appear  for  this  purpose 
only — that  it  must  either  appear  fully  and  without  reserve 
or  not  at  all,  citing  sections  61  and  620  of  the  Oregon  code 
of  civil  procedure. 

By  the  first  of  these  sections  it  is  provided,  in  effect,  that 
a  voluntary  appearance  of  the  defendant  shall,  for  the  pur- 
pose of  giving  the  court  jurisdiction,  be  equivalent  to  a 
personal  service  of  the  summons;  while  the  latter  declares 
that  "a  defendant  appears  in  an  action  or  suit  when  he 
answers,  demurs,  or  gives  the  plaintiff  written  notice  of  his 
appearance;  and  until  he  does  so  appear  he  shall  not  be 
heard  in  such  action  or  suit,  or  in  any  proceeding  pertain- 
ing thereto,  except  the  giving  of  the  undertakings  allowed 
to  the  defendant  in  the  provisional  remedies  of  arrest,  at- 
tachment, and  the  delivery  of  personal  property." 

Section  61  contemplates,  of  course,  a  full  and  unqualified 
appearance,  and  declares  the  effect  of  it  on  the  jurisdiction 
of  the  court;  but  it  has  no  bearing  on  the  question  whether 
a  defendant  has  a  right  to  make  a  qualified  appearance  for 
a  special  purpose,  as  to  set  aside  an  attachment  or  the  ser- 
vice of  a  summons. 

So  an  appearance  under  said  section  620,  by  delivering 
a  demurrer  or  answer  to  the  complaint,  is  in  the  nature  of 
things  an  unqualified  appearance.  There  is  only  one  other 
way  for  a  defendant  to  appear,  and  that  is  by  giving  the 
plaintiff  written  notice  thereof. 

And  the  question  is.  Can  that  appearance  be  something 
short  of  a  general  appearance  and  for  a  particular  purpose? 
There  is  nothing  in  the  code  to  the  contrary.  The  statute 
says  the  defendant  may  appear  by  a  written  notice.  This 
does  not  necessarily  imply  a  full  appearance  or  exclude  a 
qualified  one.  If  the  defendant  desires,  in  the  language  of 
the  statute,  to  appear,  not  to  the  action,  but  in  a  '*  proceed- 
ing pertaining  thereto,"  why  may  he  not?  and  what  is  there 
in  section  620  or  the  nature  of  the  proceeding  to  prevent 
it? 

The  right  to  appear  specially  and  move  to  set  aside  the 
service  of  a  summons  is  one  thing,  and  the  allowance  of 
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opinion  of  the  Gonrt — Deadj,  J<  [Febnuury, 

the  motion  is  another.  When  the  s'nmmons  or  the  service 
thereof  is  merely  defective,  or  viranting  in  some  matter  of 
form  or  method  ivhich  does  not  afTect  the  substantial  rights 
of  the  defendant,  the  motion  to  set  aside  will  be  disallowed, 
or  a  counter-motion  allowed  to  amend. 

Bat  where  the  service  is  unlawful,  and  cannot  give  the 
court  jurisdiction  of  the  defendant,  it  ought  to  be  set  aside 
or  quashed;  and  unless  the  party  upon  whom  it  is  made  is 
allowed  to  appear  for  that  purpose,  he  must  run  the  risk  of 
having  a  judgment  given  against  him  for  want  of  an  an- 
swer, in  a  case  where,  it  may  be,  there  is  no  appeal,  and  if 
there  was,  the  illegality  of  the  service  is  not  apparent  on 
the  face  of  the  record. 

In  Lyman  v.  JUiUon,  44  Oal.  636,  and  Kent  v.  Westf  50  Id. 
185,  it  was  held  in  the  one  case  that  a  party  was  entitled  to 
appear  specially  and  move  to  set  aside  the  service  of  an 
illegal  summons,  and  in  the  other  to  set  aside  the  illegal 
service  of  a  legal  suinmons;  and  further,  that  the  wrongful 
denial  of  such  motion  was  an  error  that  was  not  waived  by 
the  defendant's  subsequent  appearance  and  trial  of  the 
case. 

To  the  same  effect  is  the  case  of  Harkness  v.  Hyde,  98  U« 
S.  476,  in  which  it  was  held  that  the  service  of  a  summons 
from  a  district  court  in  Idaho,  upon  a  defendant  while  on 
an  Indian  reservation,  from  which  the  jurisdiction  of  the 
court  was  by  law  excluded,  was  unlawful,  and  that  the  de- 
fendant was  entitled  to  appear  specially,  to  have  such 
illegal  service  set  aside;  and  further,  that  the  error  com- 
mitted in  denying  the  motion  to  set  aside  was  not  waived 
by  the  defendant's  subsequent  appearance  and  submission 
to  a  trial  of  the  cause. 

The  cases  under  consideration  are  within  the  rulings 
made  in  these  cases,  and  I  see  nothing  in  the  code  to  take 
them  out  of  it.  Nothing  less  than  the  express  language  of 
a  statute,  or  the  necessary  implication  therefrom,  would  be 
construed  by  any  court  of  justice  as  forbidding  or  prevent- 
ing a  party  to  appear  in  an  action  for  the  purpose  of  having 
the  service  of  a  summons  set  aside,  on  the  ground  that  it 
was  illegally  served  upon  him — not  in  manner,  but  in  sub- 
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stance — ^and  nnder  Buch  circnmstances  as  not  to  give  the 
court  any  jurisdiction  of  his  person,  or  authority  to  proceed 
to  judgment  against  him. 

By  the  act  of  1875  (18  Stat.  470)  it  is  provided  that  no 
civil  suit  shall  be  brought  before  any  circuit  court  against 
any  person  by  any  original  process  or  proceeding  in  any 
other  district  than  that  whereof  he  is  an  inhabitant  or  in 
which  he  shall  be  found  at  the  time  of  serving  such  process, 
or  commencing  such  proceeding,  saving  certain  exceptions 
not  now  material. 

Whether  the  defendant  is  an  '*  inhabitant"  of  this  district 
within  the  meaning  of  this  act  need  not  now  be  considered. 
If  it  is  such  inhabiti^nt,  it  cannot  be  brought  before  this 
court  as  a  defendant  in  this  action,  unless  by  the  due  ser- 
vice of  a  summons  upon  it;  nor  can  it  be  ''found"  here  for 
such  purpose,  only  so  far  as  it  can  be  so  served  here.  And 
in  either  case,  we  must  look  to  the  local  law  prescribing  the 
method  of  serving  a  summons  on  a  corporation  to  ascertain 
what  constitutes  such  service,  and  the  effect  of  it. 

The  defendant,  being  a  mere  legal  entity,  cannot  be  di- 
rectly served  with  process.  From  the  nature  of  the  case, 
the  service  must  be  a  substituted  one.  Generally,  it  is  made 
upon  some  natural  person  for  it.  This  person  is  usually 
designated  by  the  local  law,  upon  the  theory  that  his  rela- 
tion to  the  corporation  is  such  that  notice  to  him  will  result 
in  notice  to  it. 

By  section  54  of  the  code  of  civil  procedure,  as  amended 
in  1876  (Sess.  L.  37),  it  is  provided  that  in  case  of  an  ac- 
tion against  a  private  corporation  the  summons  shall  be 
served  on  **  the  president  or  other  head  of  the  corporation, 
secretary,  cashier,  or  managing  agent;"  or  in  case  none  of 
these  officers  ''shall  reside  or  have  an  office  in  the  county 
where  the  cause  of  action  arose,  then  on  any  clerk  or  agent 
of  such  corporation  who  may  reside  or  be  found  in  the 
county;  or  if  no  such  officer  be  found,  then  by  leaving  a 
copy  thereof  at  the  residence  or  usual  place  of  abode  of 
such  clerk  or  agent." 

Allowing  that  the  practice  in  this  court  in  this  respect 
must  conform  "  as  near  as  may  be  "  to  the  directions  of  this 
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section,  as  provided  bj  section  914  of  the  reyised  statutes, 
still  the  word  *' county,"  as  used  therein,  must  in  this  court 
be  understood  to  mean  the  "  district"  or  territorial  limit  of 
the  court's  jurisdiction. 

The  defendant,  although  an  inhabitant  of  this  district, 
cannot  be  brought  before  this  court  in  a  civil  action,  unless 
it  is  served  with  a  summons  in  the  mode  prescribed  in  this 
section.  If  the  action  is  transitory  in  its  character,  and 
service  of  the  summons  is  made  within  the  district  on  the 
president,  secretary,  cashier,  or  managing  agent  of  the 
defendant,  the  court  acquires  jurisdiction  without  reference 
to  where  the  cause  of  action  arose.  But  if  neither  of  them 
can  be  so  served,  the  action  cannot  be  maintained  in  the 
district  unless  the  cause  of  action  arose  therein.  For  the 
statute,  in  giving  a  plaintiff  the  right  to  serve  a  summons 
against  a  corporation  upon  any  inferior  agent  or  clerk 
thereof,  where  the  superior  ones  cannot  be  found  in  the 
district,  limits  the  same  to  cases  where  the  cause  of  action 
arose  in  the  district. 

Now,  in  each  of  these  cases  the  cause  of  action  arose 
without  the  district,  and  therefore  the  service  of  the  sum- 
mons thereon  upon  an  agent  of  the  corporation  who  does 
not  appear  to  be  its  ** managing"  one,  or  its  secretary, 
cashier,  or  president,  is  unauthorized  and  illegal. 

The  illegality  arises,  not  from  a  defect  in  form  or  method, 
but  in  substance,  and  is  therefore  incurable.  In  effect  the 
law  does  not,  under  these  circumstances,  permit  the  de- 
fendant to  be  brought  before  tliis  court  in  a  civil  action 
without  its  consent,  upon  a  cause  of  action  that  arose  with- 
out the  district. 

The  suggestion  of  counsel  for  the  plaintiff,  in  Lung 
Chung's  case,  that  the  cause  of  action  ought  to  be  consid- 
ered as  having  arisen  within  the  district  because  the 
plaintiff's  letters  of  administration  were  granted  here,  is 
ingenious,  but  not  sound.  On  the  contrary,  the  cause  of 
action  arose  in  Montana  on  the  death  of  the  deceased— the 
law  of  that  territory  giving  an  action  to  his  heirs  or  per- 
sonal representatives  for  damages  on  that  account.  The 
plaintiff's  right  to  sue  on  this  cause  of  action  may  be  said 
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to  have  originated  here,  but  the  grant  of  administration  to 
him  did  not  create  or  originate  the  qanse  of  action,  though 
it  gave  him  a  certain  control  over  it. 
The  motions  are  allowed,  and  the  service  set  aside. 


The  Giant  Powder  Company  v.  Safety  Nitro 

Powder  Company. 

CiROUiT  CouBT,  District  op  Californu. 
Febrtjabt  18,  1884. 

1.  Inopbbativb  Patent — Reissues. — A  patent  need  not  be  inoperative  in  its 

entirety  to  entitle  the  patentee  to  a  reissue.  If  it  be  inoperatiYe  in  part, 
so  as  not  to  secuire  all  that  the  inventor  is  entitled  to  claim,  and  what 
he  ia  entitled  to  claim  appears  in  his  specifications,  it  is  inoperative 
within  the  meaning  of  the  provisions  of  the  statute,  and  entitles  the  pat- 
entee to  a  reissue  in  such  form  as  to  cover  his  entire  invention. 

2.  Fbaud  in  Reissue  is  a  Question  for  the  Patent  Office. — Whether 

a  patentee  innocently,  or,  fraudulently,  seeks  a  reissue  of  his  patent,  is  a 
question  of  fact  for  the  officers  of  the  patent  office  alone  to  determine; 
and  their  decision  is  conclusive  in  a  collateral  attack  upon  the  patent. 
3b  Reissues  in  Identical  Lanouaoe  of  a  Pkiob  Patent  Valid. — The 
owner  of  patent  78,317  surrendered  it,  and  obtained  a  reissue  in  patent 
No.  5,619.  The  latter  was  surrendered,  and  reissued  in  patent  No.  5,799, 
for  the  purpose  of  correcting  a  clerical  error.  Reissue  No.  5,799  was 
held  by  the  circuit  court  of  the  ninth  circuit  to  be  void,  as  embracing 
more  than  was  shown,  or  claimed,  in  the  original  patent.  There  were  con- 
flicting decisions  in  different  circuit  courts  upon  the  validity  of  the  last 
reissue.  After  it  had  been  adjudged  void,  the  owner  surrendered  patent 
No.  5,799,  and  procured  another  reissue  in  the  identical  language  of  origi- 
nal patent  No.  78,317:  Held^  that  the  last  reissue  is  not  void,  under  the 
circumstances,  in  consequence  of  its  being  in  the  identical  language  of 
the  original  patent. 

4.  Plea  should  Present  a  Single  Issue. -^The  object  of  a  plea,  is,  to  pre- 

sent and  try  a  single  issue,  which  may  decide  the  suit,  without  putting 
the  parties  to  the  expense  of  trying  all  the  issues  in  the  case.  But  one 
issue  can  be  presented  by  plea,  without  leave  of  the  court,  and,  in  a  suit 
upon  a  patent,  the  court  will  not,  ordinarily,  permit  a  party  to  present  and 
try  upon  pleas,  all  the  issues  that  can  be  raised,  except  the  single  issue  as 
to  infringement. 

5.  Delay  in  Asking  Leave  to  File  Several  Pleas  will  not  be  encouraged. 

Before  Sawyer,  Gircnit  Judge,  and  Sarin,  District  Judge. 
MonoN  for  leave  to  file  an  amended  plea. 
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HaU  JMcJUirier  and  Oeorge  Harding^  for  the  complainaiit. 
M.  A.  Wheaton,  for  the  respondent. 

Bj  the  Oonrt,  Sawybb,  Ciroait  Jndge.  In  the  ease  of 
The  OiarU  Powder  Company  v.  Ihe  Safety  NUro  Powder  Com- 
party f  a  motion  for  leaye  to  file  an  amended  plea,  setting  np 
several  distinct  defenses,  has  been  argued  in  connection 
with  the  argument  as  to  the  sufficiency  of  the  plea  already 
filed. 

The  Giant  Powder  Company  was  the  owner  of  original 
patent  No.  78,317.  This  patent  was  surrendered,  and  reis- 
sued, as  patent  No.  6,619.  Afterward,  for  the  purpose  of 
correcting  a  clerical  error,  patent  No.  6,619  was  surrendered, 
and  reissued,  as  patent  No.  6,799.  A  suit  upon  this  last 
patent  was  decided  by  Mr.  Justice  Field  in  this  court,  in 
which,  it  was  held,  that  the  reissue  was  broader  in  its  scope 
than  the  original  invention,  as  described  in  the  original  pat- 
ent. No.  78,317,  being  for  a  combination  of  nitro-glycerine 
with  some  non-explosive  absorbent  material,  while  the  re- 
issue embraced  explosive,  as  well  as  inexplosive,  absorbents, 
and  Mr.  Justice  Field  held,  that,  in  that  particular,  the  reis- 
sue was  broader  than  the  originally  patented  invention,  and 
for  that  reason  void.  (Giant  Poioder  Co.  v.  Cal.  Vigoril  P. 
(7o.,  6  Saw.  609.)  In  consequence  of  this  decision,  patent 
No.  6,799  was  surrendered  and  reissued  in  patent  No. 
10,267.  In  patent  No.  10,267  both  the  specification  and 
the  claim  are  identical  with  those  of  the  original  patent  No. 
78,317,  which  had  before  been  surrendered,  and  reissued,  in 
the  patents  before  mentioned. 

These  facts  are  set  up  in  the  plea,  and  it  is  claimed  that 
patent  No.  10,267  is  void,  it  being  identical  with  the  origi- 
nal surrendered  patent,  No.  78,317.  That  patent  was  sur- 
rendered as  being  inoperative,  and,  as  a  reissue  can  only  be 
had  where  the  patent  is  inoperative,  it  is  claimed,  that  the 
original  patent  must  have  been  held  to  be  wholly  inopera- 
tive.    I  think  counsel  are  mistaken  in  that  proposition. 

A  patent  may  be  inoperative,  in  my  judgment,  when  it  is 
inoperative  in  part.    I  do  not  think  it  must  be,  absolutely, 
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inoperatiye,  in  its  entiraty.  If  it  is  inoperative  so  far  as  not 
to  cover  all  that  the  party  is  entitled  to  claim,  and  what  he 
is  entitled  to  claim  appears  in  the  specifications,  it  being  in- 
operative to  that  extent,  I  think  it  would  be  inoperative 
within  the  meaning  of  the  provisions  of  the  statute,  and  en- 
title the  party  to  a  reissue  covering  his  entire  invention.  It 
does  not,  necessarily,  follow,  that  patent  No.  78,317  was 
wholly  inoperative,  or  void,  or  useless.  I  am  not  aware 
that  it  has  ever  been  held  by  any  court  to  be  utterly  invalid 
in  all  its  parts.  It  was  not  even  claimed  at  the  argument 
that  the  patent,  as,  originally,  issued,  was  inoperative,  in 
fact,  as  to  the  combination  of  nitro-glycerine  with  inexplo- 
sive  absorbents. 

The  question  of  fraud  in  procuring  the  reissue,  in  my 
opinion,  does  not  arise  on  this  plea,  because  the  question  as 
to  whether  a  mistake  has  been,  innocently,  made,  in  not  cov- 
ering by  the  patent  all  that  the  party  was  entitled  to  cover — 
the  question  whether  there  is  a  fraud  in  the  surrender  and 
application  for  a  reissue — ^is  one  of  fact,  for  the  officers  of 
the  patent  office,  alone,  to  decide,  and  their  determination  is 
conclusive  in  a  collateral  proceeding.  This  court  can  only 
examine,  and  pass  upon,  what  appears  upon  the  face  of  the 
patent,  and  see  whether  there  is  anything  to  indicate  its  in- 
validity, or  render  it  void,  upon  its  face.  All  questions  of 
fact  behind  the  patent  are  to  be  examined,  heard,  and,  con- 
clusively, determined  by  the  commissioner  of  patents.  This 
principle  has  been  affirmed,  over  and  over  again,  by  the  su- 
preme court. 

I  do  not  think  the  fact  that  the  patent  was  reissued  in  the 
identical  terms  of  the  original  patent,  No.  78,317,  renders  it 
void.  The  specifications  of  the  patent,  last  surrendered, 
were  amended  by  omitting  the  objectionable  parts.  Patents 
are,  constantly,  reissued  for  portions  of  the  specifications 
and  claims  in  the  identical  language  of  the  original  pat- 
ent. Each  claim,  substantially,  and  in  effect,  covers  a 
distinct  and  separate  invention,  and  is  an  independent  pat- 
ent in  substance  and  effect.  It  might  be  the  subject  of  an 
independent  patent;  and  if  in  any  reissue,  so  far  as  the  pat- 
ents are  identical,  those  claims  are  valid  in  the  reissued 
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patent  haying  another,  or  additional,  valid  claim,  or  a  modi- 
fied claim,  or  some  other  change  in  the  specification,  I  do 
not  perceive  why  they  would  not  be  valid  in  a  patent  lim- 
ited to  them  alone.  If  they  can  all  stand  together,  I  do  not 
see  why  a  reissued  patent,  covering  the  identical  claims  by 
themselves,  may  not  stand  and  be  valid. 

Patents  may  be  reissued  in  divisions.  It  is  not  necessary 
that  all  claims  in  the  reissue  should  be  included  in  one  pat- 
ent. They  are  often  issued  in  divisions,  and  I  suppose  that 
a  patent  might  be  reissued  in  divisions,  in  the  identical  lan- 
guage as  to  some  of  the  claims,  the  changes  being  included 
in  another  and  separate  division  or  patent;  that  is  to  say, 
all  claims,  or  inventions,  which  are  fully  covered  and  oper- 
ative, may  be  reissued,  by  themselves,  in  one  division,  in  the 
identical  language  of  the  original  surrendered  patent;  and 
all  other  claims,  on  amendments  to  the  specifications,  and 
covering  the  invention  shown  by  the  amended  specifications, 
in  another  division  or  patent.  I  do  not  see  why  a  part  of  the 
original  claims  may  not  be  reissued  in  one  division,  in,  iden- 
tically, the  same  language,  as  in  the  original  patent,  and  the 
rest  in  another.  If  this  can  be  done  without  affecting  the 
validity  of  the  reissues,  and  a  party  finds  that  he  has  made 
a  mistake,  and  surrendered  a  valid  patent,  and  obtained  a 
void  reissue,  I  do  not  perceive  why  he  may  not  fall  back 
upon  his  old  patent,  and  have  it  reissued  on  a  newly 
amended  specification  embracing  that  portion  which  is 
valid.  If  parts  which  are  identical,  are  valid,  in  connection 
with  other  parts  in  a  reissue,  I  do  not  perceive  why  they 
should  not  be  valid  in  a  reissue,  containing  no  additional 
matter. 

In  this  particular  class  of  cases  it  is  quite  extensively 
claimed  by  the  bar,  I  think,  that  the  supreme,  and  some  of 
the  circuit  courts,  have  made  something  of  a  departure  in 
some  of  their  late  decisions  upon  reissues,  including  the 
reissue  in  question.  Mr.  Justice  Field  held  patent  No. 
6,799  to  be  void,  while  several  of  the  circuit  judges  at  the 
east  held  it  tp  be  valid,  and  the  supreme  court  has,  recently, 
repeatedly  affirmed  the  principle  of  the  decision  of  Mr. 
Justice  Field  on  the  circuit.     Where  courts  make  a  mistake. 
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it  may,  yexy  properly,  be  conceded,  that  a  patentee  may 
well  make  an  honest  mistake  himself.  On  the  argument  of 
the  plea,  my  attention  was  called,  for  the  first  time,  to  the 
case  of  Oage  v.  Herring  (107  U.  S.  646),  in  which,  I  think, 
the  principle  inyoWed  in  the  plea  is,  distinctly,  determined. 
The  conrt  says: 

*'  The  invnlidUy  of  the  new  claim  in  the  reisstie  does  noi,  tn- 
deedy  impair  the  validity  of  the  original  daim,  which  is  repeated 
and  eeparaidy  dated  in  the  reisstied  patetit.  Under  the  pro- 
visions of  the  patent  act,  whenever,  throngh  inadvertence, 
accident,  or  mistake,  and  without  any  willful  defanlt  or  intent 
to  defrand  or  mislead  the  public,  a  patentee  in  his  specifi- 
cation has  claimed  more  than  that  of  which  he  was  the  origi- 
nal or  first  inventor  or  discoverer,  his  patent  is  valid  for  all 
that  which  is  truly  and  justly  his  own,  provided  the  same  is 
a  material  and  substantial  part  of  the  thing  patented,  and 
definitely  distinguishable  from  the  parts  claimed  without 
right;  and  the  patentee,  upon  seasonably  recording  in  the 
patent  office  a  declaimer,  in  writing,  of  the  parts  which  he 
did  not  invent,  or  to  which  he  has  no  valid  claim,  may  main- 
tain a  suit  upon  that  part  which  he  is  entitled  to  hold, 
although  in  a  suit  brought  before  a  disclaimer  he  cannot 
recover  costs.  (B.  8.,  sees.  4917, 4922;  O'Reilly  v.  Morse,  15 
How.  62,  120,  121;  Vance  v.  Campbell,  above  cited.)  A  re* 
issued  patent  is  tvithin  the  letter  and  the  spirit  of  these  provis* 
tons" 

If  a  reissued  patent  is  within  the  letter  and  spirit  of  these 
provisions,  as  stated,  and  **  the  invalidity  of  the  new  claim 
in  the  reissue  does  not  indeed  impair  the  validity  of  the 
original  claim,  which  is  repeated  and  separately  stated  in 
the  reissued  patent,*'  it  is  not  apparent  to  my  comprehen- 
sion  why  a  second  reissue,  embracing  the  valid  claim,  alone, 
of  the  original  patent,  would  not  be  valid.  I  cannot,  there- 
fore, say  that  the  patent  (No.  10,267)  is  void  by  reason  of 
anything  asserted  in  the  plea  upon  the  grounds  set  forth. 
The  plea  must  therefore  be  overruled. 

With  reference  to  the  filing  of  the  proposed  so-called 
amended  plea,  I  think  it  is  not  within  the  reasonable  discre- 
tion of  the  court  to  allow  it  to  be  filed  at  this  late  day.    In 
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yiew  of  the  circnm  stances  of  this  case,  as  they  appeared 
before  this  coart  in  the  yarions  stages  of  the  proceedings^ 
I  think  it  would  be  an  abase  of  its  discretion  to  allow  the 
plea  to  be  filed,  if  it  were  otherwise  a  proper  plea.  In  fact, 
the  proposed  amended  plea  sets  up  all  the  defenses  that  can 
be  made  to  a  patent,  and  it  would  inyolye  the  trial  of  the 
whole  case,  with  the  exception  of  the  single  question  of  in- 
fringement. 

The  object  of  a  plea,  where  there  is  some  certain,  single 
issue,  requiring  but  little  eyidence,  that  will  dispose  of  the 
whole  case  if  sustained,  is,  to  try  that  issue  without  putting 
the  parties  to  the  expense  of  the  trial  of  the  oa^e  at  large, 
and  pleas  are  limited  to  a  single  defense  or  issue  unless,  by 
permission  of  the  court,  the  defendants  are  allowed  to  plead 
double*  If  the  court  allows  this  so-called  amended  plea  to 
be  filed,  it  would  allow  parties  to  try  all  th0  issues  in  the 
case  with  the  exception  of  the  one  issue  as  to  infringement, 
and  it  would  be  necessary  to  try  the  whole  case  on  the  mer« 
its  by  piecemeal.    Besides,  it  comes  too  late. 

After  this  plea  was  originally  filed,  it  was  stipulated  that 
it  stand  for  an  answer  so  far  as  it  was  ayailableas  a  defense. 
An  answer  and  replications  were  filed,  and  the  parties  com- 
menced taking  testimo];iy.  In  the  course  of  taking  the  tes- 
timony, the  solicitor  for  the  defendant  ascertained  the  im- 
portance of  haying  the  case  decided  on  his  plea,  proyided 
it  was  good,  and  thought  that  he  was  at  a  disadyantage  in 
his  then  position,  as  on  the  question  of  infringement  he 
would  be  obliged  to  disclose  the  secrets  of  his  composition. 
He,  therefore,  moyed,  upon  affidayits,  to  be  relieyed  from 
the  stipulation,  taking  the  plea  for  an  answer.  He  claimed, 
among  other  things,  to  haye  misunderstood  the  practice  of 
the  court.  After  argument,  the  court,  thinking  that  there 
might  be  something  in  the  plea,  as  this  exact  point  had 
neyer  been  decided,  so  far  as  it  was  aware,  and,  if  good,  it 
would  save  the  expense  of  a  trial,  relieved  the  party  from 
the  stipulation,  and  allowed  the  plea  to  be  set  down  for  ar- 
gument. It  was  supposed  that  the  exact  question  had  never 
been  presented  before,  and  when  the  argument  was  made 
upon  the  stipulation,  the  court  had  not  seen  the  case  of 
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Gage  v.  Eerring,  supra,  Tvliicli,  it  is  thonght,  decides  tLe 
priociple.  I  thought  that  there  was,  perhaps,  somethiDg 
in  the  plea. 

At  all  events,  I  thongfat  that  it  iras  worthy  of  being  care- 
fully considered,  for  if  the  plea  is  good,  and  the  patent,  ab- 
solutely, Yoid  upon  its  face,  I  saw  no  occasion  for  putting 
the  parties  to  the  great  expense  of  going  to  a  trial  of  all  the 
issues  in  the  case.  I  therefore  set  aside  the  stipulation, 
and  allowed  the  defendant  to  withdraw  its  answer  in  the 
case,  and  set  the  plea  down  for  a  hearing.  It  was  set  down 
for  a  hearing,  and  continued  from  time  to  time,  until  finally 
it  came  up  for  argumeiit,  counsel  from  Philadelphia  coming 
out  to  argue  the  case  on  the  Talidity  of  the  plea.  When 
the  plea  was  called  for  argument,  it  was  found  that  there 
had  been  a  change  of  solicitors,  and  an  application  was 
made  by  the  substitutea  solicitor,  at  the  moment,  for  leave 
to  file  the  proposed  so-called  amended  plea,  which  presents 
all  the  issues  in  the  case  with  the  exception  of  the  one  issue 
of  infringement.  I  think,  under  the  circumstances,  that  it 
would  be  improper,  and  it  would  be  an  abuse  of  discretion, 
to  aUow  this  so-called  amended  plea  to  be  filed  at  this  late 
day. 

Leave  to  file  the  proposed  amended  plea  ia  therefore 
denied. 


Kennedy  v.  City  op  Sacramento. 

CnLcrurr  Coubt,  Dibtbiot  ov  Gauvobhia. 
Febeuaby  18,  1884. 

1.  No  Action  Maintainable  on  the  Municipal  Bonds  of  Sacramento 
Issued  undeb  Charter  of  1858. — The  city  of  Sacramento  being  largely 
indebted,  its  charter  of  1858  provided  for  the  funding  of  such  indebted- 
ness by  the  issue  of  bonds,  bearing  Interest  at  six  per  cent  to  the  credi> 
tors  who  should  surrender  their  former  evidences  of  indebtedness  and 
accept  these  bonds  in  place  thereof.  This  charter  provided,  among  other 
things,  that  "none  of  the  claims  herein  specified  shall  be  liquidated  or 
paid  except  in  the  manner  herein  specified;"  also,  that  "the  city  shall 
not  be  sued  in  any  action  whatever,  nor  shall  any  of  its  lands,  buildings, 
improvements,  property,  franchises,  taxes,  revenues,  actions,  choses  in 
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action,  and  effeoto  be  subject  to  any  attachment,  levy,  or  sale,  or  any 
process  whatever,  either  mesne  or  final."  It  farther  provided  that  the 
city  government  should  levy  an  annnal  tax  of  one  per  cent  on  taxable 
property  for  municipal  purposes,  and  that  of  the  tax  thus  levied  and  of 
other  revenues  specified  there  should  be  annually  set  apart  and  appro- 
priated **  fifty-five  per  cent  to  an  interest  and  sinking  fund,  which  shall 
be  applied  to  the  payment  of  the  annual  interest  and  the  final  redemption 
of  the  bonds  issued  for  the  city  indebteduess,  in  accordance  with  the  pro- 
visions of  this  act;"  with  a  further  provision  that  the  interest  and  princi- 
pal of  all  these  bonds  should  be  paid  from  this  interest  and  sinking  fond. 
In  1863  tliis  charter  of  1858  was  repealed,  and  another  charter  was 
adopted,  which  re-enacts  all  of  the  provisions  above  recited  without  any 
material  change.  The  plaintiff  is  the  holder  of  bonds  of  the  city  issued 
in  pursuance  of  the  charter  of  1858,  and  he  brings  a  suit  against  the  city 
to  recover  the  amount  of  the  unpaid  and  overdue  interest  coupons  of  such 
bonds.  Held,  that  the  parties  who  surrendered  their  prior  evidences  of 
indebtedness  and  took  these  bonds,  took  them  under  the  provisions  of 
the  charter  of  1858,  which  was  a  contract  made  between  the  city  and 
them,  to  the  effect  that  the  bonds  should  be  collected  and  paid  only  in  the 
particular  manner  therein  specified,  and  in  no  other,  and  that  the  city 
should  not  be  liable  to  be  sued;  and  that  such  contract  was  made  upon  a 
valuable  consideration  of  advantage  moving  to  both  parties,  and  was  valid 
and  binding;  and  therefore  no  action  can  be  maintained  by  the  holders  of 
said  bonds,  against  the  city,  to  recover  the  amounts  unpaid  and  overdue 
thereon.  If  the  provision  of  the  state  constitution,  making  all  corpora- 
tions liable  to  be  sued  like  natural  persons,  has  any  application  to  muni- 
cipal corporations,  it  had  been  waived  by  the  bondholders. 
2.  Mandamus  the  Remedy. — It  seems  the  proper  and  only  remedy  of  the 
bondholders  is  by  mcmdamua  against  the  city  treasurer  to  compel  him  to 
pay  the  interest  out  of  the  fund  in  his  hands;  or,  if  there  is  no  such  fund, 
then  by  mandamua  against  the  city  government  to  compel  them  to  raise 
and  appropriate  the  fund  by  taxation,  as  directed  by  the  original  charter 
of  1858.  The  provision  of  that  charter  being  a  part  of  the  contract  be- 
tween the  city  and  the  bondholder,  for  his  benefit,  its  repeal  by  the  legis- 
lature would  be  nugatory. 

Before  Sawteb,  Circuit  Judge, 

Action  to  recover  interest  due  on  municipal  bonds  of  the 
defendant.     The  opinion  states  the  facts. 

J.  W.  Winans,  for  the  plain  tiflf. 

J.  H.  McKune,  A.  P.  Catlin,  and  W.  A.  Andei'son,  for  the 
defendant. 

Sawyer,  Circuit  Judge.    This  is  an  action  brought  to 
recover  nine  thousand  dollars  due  on  coupons  of  the  Sac- 
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ramento  city  bonds.  It  is  an  ordinary  action  upon  the 
instruments,  not  a  maruiamus  against  the  officers  of  the 
city,  but  an  action  against  the  city  of  Sacramento,  to  re- 
cover on  these  coupons,  as  upon  a  contract.  Under  the 
charter  of  Sacramento  of  1851  a  large  amount  of  indebt- 
edness had  accrued,  for  which  bonds  were  issued. 

In  1868  the  city  and  county  of  Sacramento  were  consoli- 
dated into  a  municipal  corporation,  like  the  city  and  county 
of  San  Francisco,  the  boundaries  of  the  city  and  county 
being  co-extensive  with  the  former  boundaries  of  the 
county.  In  that  act  consolidating  the  city  and  county, 
provision  was  made  for  funding  the  then  existing  debt  of 
the  city  and  of  the  county  of  Sacramento,  and  provision 
was  made  in  the  act  for  liquidating,  funding,  and  paying 
the  claims  against  the  city  and  county  of  Sacramento,  here- 
inafter, specified.  ''The  treasurer  shall  cause  to  be  pre- 
pared suitable  bonds  for  the  county  of  Sacramento,  not 
exceeding  the  sum  of  six  hundred  thousand  dollars,  and  for 
the  city  of  Sacramento  not  exceeding  one  million  six  hun- 
dred thousand  dollars,  bearing  interest  at  the  rate  of  six 
per  cent  per  annum,  from  the  first  day  of  January,  1859." 
(Stat.  1858,  p.  280,  sec.  37.)  Then  it  provides  for  raising 
a  fund  for  the  payment  of  the  interest,  and  ultimate  extin- 
guishment of  that  prior  indebtedness  of  the  city  of  Sacra- 
mento, so  funded.  In  the  last  clause  of  the  section  it 
provides,  that  "  none  of  the  claims  herein  specified  shall  be 
liquidated  or  paid  except  iii  the  manner  Jierein  provided.'^ 

The  act  also  provides,  that  'Hhe  city  and  county  shall  not 
be  sued  in  any  action  whatever,  nor  shall  any  of  its  lands, 
buildings,  improvements,  property,  franchises,  taxes,  rev- 
enues, actions,  choses  in  action,  and  effects,  be  subject  to 
any  attachment,  levy,  or  sale,  or  any  process  whatever,  either 
mesne  or  final''  (Id.  268,  sec.  1);  thereby  cutting  oflf  all  right 
of  suit,  and  providing  that  none  of  the  funds,  or  revenues 
from  taxation,  or  otherwise,  shall  be  reached  on  account  of 
this  indebtedness,  otherwise  than  as  provided  in  the  act. 

Section  34  provides  that  the  board  of  supervisors  shall 
not.  have  power  to  levy  any  greater  taxes  than  as  follows, 
viz.:  ''On  the  real  and  personal  estate  except  such  as  is 
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exempt  by  law  thronghout  the  city  and  eonnty,  a  tax  of  one 
hundred  cents  on  the  one  hundred  dollars/*  shall  be  leyied 
and  the  amount  is  limited  to  that  sum,  annually,  except  for 
state  and  special  purposes.  But  it  provides,  further,  that 
*'  they  shall  levy  for  municipal  purposes,  on  all  real  and 
personal  property  within  the  city,  except  such  as  is  exempt 
by  law,  a  tax  of  one  hundred  cents  on  one  hundred  dollars.'* 

Section  36  provides,  that  *'the  revenue  derived  from  and 
within  the  city  limits  for  municipal  purposes,  namely,  taxes, 
licenses,  harbor  dues,  water  rents,  and  fines  collected  in  the 
mayor's  court,  or  otherwise,  when  paid  into  the  treasury, 
shall  be  set  apart  and  appropriated  as  follows:  Fifty-five 
per  cent  to  an  interest  and  sinking  fund,  which  shall  be  applied 
to  the  payment  of  the  annual  interest  and  the  final  redemption  of 
bonds  issued  for  city  indebt^ness,  in  accordance  unih  the  pro^ 
visions  of  this  act,^^  referring  to  the  bonds  which  were  to  be 
issued  in  liquidation  of  the  prior  indebtedness  of  the  city  in 
pursuance  of  the  terms  of  the  act. 

Section  38  provides:  '*  The  annual  interest  and  principal 
of  aU  bonds  issued  for  claims  against  the  city  shall  be  paid  from 
the  interest  and  sinking  fund  provided  in  section  35,  and  in  fJu^ 
manner  otherwise  provided  in  this  ad.^ 

There  is  then  a  provision  for  funding  the  prior  indebted- 
ness of  the  city,  to  the  amount  of  one  million  six  hundred 
thousand  dollars,  and  provision  that  fifty-five  per  cent  of 
the  taxes  and  other  revenues  of  the  city  shall  be  set  apart 
to  pay  the  interest,  and  to  secure  the  ultimate  extinguish- 
ment of  tlie  bonds;  audit  is  provided,  that  *'none  of  the 
claims  herein  specified  shall  be  liquidated  or  paid  except  in  the 
manner  herein  provided;^  and  it  is  further  provided,  that 
there  shall  be  no  suit  against  the  city  on  these,  or  any  other 
claims,  and  that  no  execution,  or  other  process,  shall  issue 
by  which  any  of  the  property,  or  revenues,  or  moneys,  or 
other  resources  of  the  city  shall  be  reached. 

The  rate  of  interest  was  six  per  cent  per  annum,  to  be 
paid  upon  the  indebtedness.  The  parties,  who  surrendered 
their  prior  evidences  of  indebtedness,  and  took  these  bonds, 
took  them  under  the  provisions  of  this  act,  which  was  a 
contract  made  between  the  city  and  them  that  the  bonds 
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should  be  collected,  only,  in  that  particular  manner^  and  paid 
in  that  particular  mode,  and  no  other;  that  there  should  be 
no  other  remedy  for  them — that  the  city  should  not  be  sued. 
The  adyantages,  which  they  obtained,  are  subject  to  the  pro* 
visions  made  for  their  payment — to  the  limitation  put  upon 
their  remedy.  The  advantage  to  the  city  was,  that  it  should 
not  be  harassed  by  any  other  kind  of  suit;  an  extension  of 
the  time  for  payment,  and  the  reduction  of  the  rate  of  in- 
terest. The  advantage  to  the  holders,  was,  the  specific,  cer- 
tain, and  permanent  provision,  made  for  prompt  payment  in 
future. 

This  was  a  fair  contract,  entered  into  between  the  city  on 
tlie  one  hand  and  its  creditors  on  the  other,  in  virtue  of 
the  provisions  of  this  act.  There  were  advantages  gained 
and  rights  surrendered  by  each,  and  a  valuable  considera- 
tion moving  from,  and  to,  both  contracting  parties.  In  1863 
that  charter  was  repealed  and  another  one  passed. 

The  city  and  county  were  restored  by  the  charter  of  1863. 
In  that  charter  it  is  provided  that  the  city  of  Sacramento  may 
be  sued  upon  bonds  or  covenants,  etc.,  '*  provided,  however, 
that  such  bond,  covenant,  agreement,  contract,  matter,  or 
thing,  that  was  the  cause  of  action,  has  been  made  or  en- 
tered into  after  the  passage  of  this  act"  (Stat.  1863,  p. 
415,  sec.  1.);  so  that  by  implication,  in  providing  the  kinds 
of  bonds  upon  which  suit 'might  be  brought,  it  was  lim- 
ited to  the  covenants,  or  bonds,  or  liabilities,  accruing  after 
the  passage  of  the  act.  Thus,  as  to  these  bonds  in  ques- 
tion, there  is  no  change  in  the  law  with  reference  to  the  lia- 
bility of  the  city  to  be  sued.  And,  in  that  act,  it  is,  also, 
''provided  further,  that  none  of  the  lands,  tenements, 
hereditaments,  taxes,  revenues,  franchises,  actions,  choses 
in  action,  property,  or  effects  of  any  kind  or  nature  what- 
soever of  said  city,  or  of  either  or  any  of  its  trusts  or  uses, 
shall  be  attached,  levied  upon,  or  sold  on  any  process  what- 
ever, either  original,  mesne,  or  final,"  thereby  continuing, 
as  to  aZ2  demands  against  the  city,  that  provision  of  the 
charter  of  1868,  having  reference  to  the  inability  to  execute 
a  judgment,  when  obtained,  by  virtue  of  any  process,  mesne 
or  final,  against  the  city  itself.  With  reference  to  the  city 
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of  Sacramento^  therefore,  and  with  referenoe  to  these  bonds, 
in  both  of  these  particalars,  the  law,  as  laid  down  in  the  act 
of  1858,  is  continued. 

The  third  clause  of  section  2  of  the  act  of  1863,  also,  pro- 
vides, that  the  board  of  trustees  shall  have  power  ''  to  levy 
and  collect  taxes  and  assessments  on  all  property  within 
the  city,  both  real  and  personal,  made  taxable  by  law  for 
state  or  county  purposes,  which  taxes  shall  not  exceed  one 
per  cent  per  annum  upon  the  assessed  value  of  all  prop- 
erty. (Stat.  1863,  p.  416.)  That  is  the  same  amount  that 
they  could  levy  under  the  old  charter. 

Section  26  continues  the  provision  for  the  payment  of  the 
bonds  in  question,  with  one  exception  in  the  language  em- 
ployed. In  this  act  the  words  "  net  water  rents  "  are  used  in- 
stead of  ''water  rents."  This  is  the  only  change.  The  pro- 
vision is  as  follows,  viz.:  ''The  revenue  derived  from  and 
within  the  city  limits  for  municipal  purposes,  viz.,  taxes, 
licenses,  harbor  dues,  net  water  rents,  and  fines  collected  in 
the  police  court  or  otherwise,  except  as  hereinafter  provided, 
when  paid  into  the  treasury,  shall  be  appropriated  and  di- 
vided as  follows:  Fifty-five  per  cent  to  an  interest  avd  sinking 
fund,  which  shall  he  applied  to  the  payment  of  the  annual  interest 
upon  the  bonds  legally  issued  for  city  indebtedness  issued  under 
the  act  of  1868 ;  the  excess  ofsaidfurid,  after  the  payment  of  said 
interest,  shall  be  applied  to  the  redemption  of  said  bonds,  in 
such  manner  as  the  board  of  trustees  may  determine.  (Id.  426, 
sec.  26.) 

Thus,  in  the  act  of  1863,  the  same  provision  for  the  pay- 
ment of  these  bonds  is  continued,  that  was  made  in  the  act 
of  1858,  and  the  same  limitations  upon  the  remedy  are  con- 
tinued by  providing  that  no  suit  shall  be  maintained  against 
the  city,  and  that  none  of  its  property,  revenues,  or  funds 
shall  be  reached  under  any  process,  mesne  or  final. 

.  With  reference  to  the  amount  levied,  one  word  only  is 
changed,  the  positive  provision  in  the  old  act  that  one  hun- 
dred cents  on  the  one  hundred  dollars  shall  be  raised  each 
year  for  the  purposes  of  revenue  is  made  permissive,  in  form, 
instead  of  mandatory,  in  the  new  act.  This  is  the  only  change 
in  the  act  in  that  particular,  the  same  provision  otherwise 
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continuing  as  provided  in  the  other  act.  Bnt  words  per- 
missiye  in  fonuy  when  a  public  dutj  is  involyed,  are  con- 
strued as  mandatory.  Under  the  provisions  of  these  acts, 
in  my  judgment,  the  city  is  not  liable  to  be  sued  on  these 
bonds,  or  coupons.  It  is  one  of  the  terms  of  the  contract 
between  the  city  and  the  bondholders,  and  a  part  of  the 
consideration  upon  which  the  bonds  were  issued,  that  the 
city  shall  not  be  sued  on  them.  The  remedy,  alone,  is  to 
compel  the  treasurer,  by  mandamus^  to  pay  any  money  in 
the  sinking  fund  upon  the  coupons. 

If  the  board  of  trustees  refuse  to  provide  that  fund,  the 
remedy  is  to  compel  them  to  provide  a  f  and  by  maTidamuSj 
in  accordance  with  the  dnty  imposed  upon  them  by  law. 
These  are  proceedings,  personally,  against  the  officers,  to 
compel  them  to  perform  a  duty  enjoined  by  law,  in  respect 
to  which  they  have  no  discretion. 

Both  of  these  remedies  are  remedies  against  officers,  to 
compel  the  performance  of  duties  required  by  these  express 
provisions  of  the  act  for  the  payment  of  these  bonds,  and 
not  a  suit  against  the  city.  Those  remedies,  the  supreme 
court  of  California  has  held,  are  available. 

In  the  case  of  Meyer  v.  Brown,  decided  on  September  28, 
1883,  the  supreme  court  held,  that  the  board  of  trustees  is 
subject  to  be  compelled  to  perform  its  duty  to  provide  this 
fund  by  mandamus.  On* page  157,  12  Pacific  Coast  Law 
Journal,  the  conrt  says:  ''  Having  thus  made  provision  for 
the  payment,  annually,  of  the  interest  on  the  bonds,  and,  ul- 
timately, for  their  redemption,  the  legislature  offered  them 
in  payment  of  the  claims  against  the  old  city  government. 

'*The  offer  was  accepted,  and  the  holders  of  the  latter 
surrendered  their  claims,  in  consideration  of  which  the 
consolidated  government  issued  to  them  its  bonds,  pursu- 
ant to  the  provisions  of  the  act.  The  bonds  carried  with 
them  the  pledge  of  an  annual  tax  for  municipal  purposes 
on  all  real  and  personal  property  within  the  city  limits,  ex- 
cept such  as  is  exempt  by  law,  of  one  hundred  cents  on  the 
one  hundred  dollars,  fifty-five  per  cent  of  which  to  be  set 
apart  and  appropriated  to  an  interest  and  sinking  fund,  to 
be  applied  to  the  payment  of  the  annual  interest  upon  the 
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bonds  and  to  their  final  redemption.  The  tax  was  the  chief 
security  offered  the  creditors  as  an  indacement  to  accept 
the  bonds  in  payment  of  their  claims. 

''  When  the  bonds,  for  whose  payment  with  interest  pro- 
vision was  thus  made,  were  issned  and  accepted  by  the 
creditors  of  the  old  city  government,  a  contract  was  made, 
as  solemn  and  binding,  i^nd  as  much  beyond  subsequent 
legislation,  as  it  would  have  been  if  made  between  private 
persons.  These  views  will  be  found  sustained  and  ampli- 
fied in  an  able  opinion  recently  rendered  by  the  supreme 
court  of  the  United  States,  in  a  case  entitled  Louisiana  v. 
Pillsbury,  reported  in  105  U.  S.  278. 

I  have  examined  that  case,  and  it  fully  sustains  this 
proposition.  It  is  a  similar  case.  The  contract  was  en- 
forced by  mandamus  upon  the  officers. 

"  It  is  well  occasionally,*'  added  the  court,  ''  to  recall  the 
fact  that  there  is  no  more  reason  to  permit  a  municipal 
government  to  repudiate  its  solemn  obligations  entered  into 
for  value  than  there  is  to  permit  an  individual  to  do  so. 
Good  faith  and  fair  dealing  should  be  exacted  of  the  one 
equally  with  the  other." 

In  that  case,  then,  it  was  held  that  the  board  of  trustees 
was  bound  to  go  on  and  levy  this  tax  in  pursuance  of  the 
old  law,  if  that  was  more  advantageouis  to  the  parties  than 
the  new  one.  It  is  incompetent  for  them  to  repeal  the  old 
statute,  so  far  as  it  affected  the  right  of  these  bondholders, 
and  in  a  recent  case,  decided  February  13,  1884,  the  case  of 
Mtyer  v.  Porter ^  the  supreme  court  of  California  again  takes 
a  similar  view.     (1  West  Coast  Rep.  874.) 

The  question  was,  whether  the  treasurer  maybe  compelled 
to  pay  the  interest  out  of  the  fund  provided,  and  the  su- 
preme court  holds  in  this  case  that  the  treasurer  may  be  com- 
pelled to  pay  out  of  the  moneys  which  are  in  that  sinking 
fund  the  interest  due  upon  coupons  that  are  presented, 
irrespective  of  the  fact  that  only  one  party  presents  his 
coupons.  Under  this  decision,  so  long  as  there  is  any 
money  in  the  fund,  the  holder  of  coupons  due  is  entitled  to 
his  money  on  their  presentation,  and  it  is  not  necessary  to 
file  a  bill  in  equity  to  enforce  a  trust,  making  all  the  holders 
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of  the  bonds  and  coupons  parties,  for  the  purpose  of  dis- 
tributing the  fund  pro  rata,  but  that  any  man  having  over- 
due coupons  may,  by  mandamus,  compel  the  treasurer  to 
pay  out  the  *funds  upon  such  coupons,  so  long  as  there  are 
funds.  Under  those  decisions  of  the  supreme  court  of  the 
state,  supported  by  the  authority  of  the  supreme  court  of 
the  United  States,  the  holders  of  bonds  and  coupons  have 
the  exact  remedy,  which  the  provision  of  the  charter  of  1858 
provides  for  the  payment  of  those  bonds,  and  which  the  act 
of  1863  continues;  and  if  the  latter  act  does  not,  in  all  re- 
spects, continue  the  remedy  in  the  particulars  wherein  the 
former  act  was  repealed,  the  repeal  is  void,  and  the  old  act 
in  force. 

The  plaintiff  insists,  that  the  provisions  of  the  charter  of 
Sacramento  of  1858,  that  the  city  shall  not  be  sued,  and 
continued  with  respect  to  the  bonds  and  coupons  in  ques- 
tion in  the  act  of  1863,  is  void  under  the  provision  of  the 
state  constitution,  that  ''all  corporations  shall  have  the 
right  to  sue,  and  shall  be  subject  to  be  sued,  in  all  courts  in 
cases  like  natural  persons."  (Old  Constitution,  art.  4,  sec. 
33.)  It  may  well  be  doubted  whether  this  provision  applies 
to  municipal  corporations,  and  counties,  made  corporations. 
But  if  it  be  otherwise,  the  contract  in  this  case  takes  the 
bonds  in  question  out  of  the  provision.  It-  was  one  of  the 
conditions,  upon  which  the  bonds  were  issued  by  the  city, 
and  accepted  by  the  bondholders,  that  there  should  be  no 
suit  on  the  bonds,  and  no  other  remedy  than  that  provided 
by  the  charter.  This  was  a  part  of  the  benefit  to  inure  to 
the  city  by  the  arrangement,  and  an  important  and  valuable 
part  of  the  consideration  for  its  action  in  issuing  the  bonds, 
and  making  the  extraordinary  and  permanent  provision  and 
appropriation  for  payment  beneficial  to  the  bondholders. 
This  part  of  the  contract  is  as  important,  and  as  binding,  as 
any  other.  The  provisions  are,  that  the  city  shall  not  be 
sued,  and  that  none  of  its  property,  revenues,  or  funds  shall 
be  taken  upon  any  mesne  or  final  process,  and  that  none  of 
the  claims  herein  specified  shall  be  liquidated  or  paid  except 
in  the  manner  herein  provided. 

Also,  that  ''  the  annual  interest  and  principal  of  all  bonds 
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issued  for  olaims  agaiosb  the  said  city  shall  be  paid  from 
the  interest  and  sinking  f and  provided  by  section  35,  and  in 
the  manner  otherwise  provided  .in  this  act."  The  action 
brought  against  the  city,  therefore,  in  the  face  of  these  pro- 
visions of  the  contract,  cannot,  in  my  judgment,  be  main- 
tained, for  the  reasons  and  upon  the  grounds  stated.  The 
only  remedy  is  to  proceed  by  mandarmia  against  the  officers 
personally,  to  compel  them  to  perform  their  respective 
duties  as  prescribed  by  the  act  of  1858,  and  under  the  act 
of  1863,  also,  so  far  as  that  act  is  in  accord  with  the  act  of 
1858.  The  supreme  court,  as  we  have  seen,  has  held  that 
it  was  incompetent  for  the  legislature  to  repeal  the  provis- 
ions of  the  charter  of  1858,  so  far  as  they  affect  the  means 
provided  for  liquidation  of  these  bonds.  Consequently, 
that  the  board  of  trustees  could  be  compelled,  by  mandamus, 
to  provide  the  funds  in  accordance  with  the  requirements 
of  the  charter  of  1858;  and,  when  so  provided,  that  the 
treasurer  having  the  custody  of  the  funds  could  be  com- 
pelled, in  like  manner,  to  pay  the  coupons,  as  presented,  out 
of  the  funds  provided. 

There  must  be  judgment  for  defendant  on  the  grounds 
indicated,  viz.,  that  a  suit  against  the  city  is  not  the  proper 
remedy,  and  cannot  be  maintained  in  the  face  of  the  con- 
tract entered  into  under  the  statute;  and  it  is  so  ordered. 


In  re  Leong  Yiok  Dew. 

CiBOUiT  Court,  Distbict  op  Calipobnia. 
Februakt  26,  1884. 

1.  Restbiction  Act,  when  Took  Effect. — The  act  of  congress  of  May  6, 

1882,  commonly  caUed  the  Chinese  restriction  act,  does  not  state  when  it 
was  to  go  into  operation,  and«  consequently,  it  took  effect,  immediately, 
upon  its  approval  by  the  president. 

2.  Chinese  Laborers  —  Evidence  of  Former   Residence.  —  A  Chinese 

laborer,  who  was  a  resident  of  the  United  States  on  the  seventeenth  day  of 
November,  1880,  the  date  of  the  treaty  with  China,  bnt  who  left  the  same 
after  the  taking  effect  of  the  restriction  act,  and  after  having  an  opportu- 
nity to  obtain  the  certificate  required  by  section  4  thereof,  cannot  re-en- 
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ter  the  United  Statea,  either  by  land  or  sea,  or  having  re-entered,  remain 
therein,  nnlese  he  proves  the  fact  of  hie  former  residence  by  such  certifi- 
cate. No  other  evidence  of  such  iact  is  admissible. 
3.  Thk  Sahk. — Chinese  laborers,  who  were  in  the  United  States  on  November 
17,  1880,  the  date  of  the  treaty  with  China,  and  who  left  before  the  pas- 
sage of  the  restriction  act,  on  May  6,  1882,  and  those  who  came  into 
the  United  States  and  departed  therefrom  between  such  dates,  or  after- 
ward before  June  6,  1882,  the  date  on  which  the  collector  of  the  port  of 
San  Francisco  was  prepared  to  issue  the  certificates  provided  for  in  sec- 
tion 4  of  such  act,  in  the  form  prescribed  by  the  secretary  of  the  treas- 
ury, are  entitled  to  re-enter  the  United  States  upon  satisfactory  evidence 
of  their  former  residence  other  than  that  furnished  by  such  certificate. 

Before  Sawteb,  Circuit  Jadge,  and  Hoffman  and  Sabin, 

District  Jadges. 

Application  for  a  writ  of  habeas  corpus.  The  opinion 
states  the  facts. 

T.  D.  Biordan  for  the  petitioner. 

8.  0.  Hilbomy  United  States  attorney ^  for  the  government. 

By  the  Coart,  Sawyeb,  Oirenit  Judge.  The  petitioner,  a 
Chinese  laborer,  who  was  residing  in  the  United  States  on 
the  seventeenth  day  of  November,  1880,  left  San  Francisco 
for  China,  bj  steamer,  on  June  16,  1882,  without  obtaining 
the  certificate  provided  for  in  section  4  of  the  act  of  congress 
of  May  6,  1882,  commonly  called  the  restriction  act.  He 
has  now  returned,  and  he  seeks  to  land  without  such  cer- 
tificate, upon  other  proof  of  his  residence  in  the  United 
States  at  the  date  of  the  conclusion  of  the  late  treaty  with 
China  tlian  the  certificate  provided  in  said  section  4  of  the 
restriction  act.  The  question  is,  whether  he  is  entitled  to 
land  upon  other  satisfactory  proof  of  former  residence,  with- 
out having  obtained  and  produced  such  certificate. 

The  treaty  with  China  authorized  the  government  of  the 
United  States  to  ''regulate,  limit,  or  suspend"  the  coming 
of  "  Chinese  laborers  "  to,  or  residence  in,  the  United  States. 
But  it  provided  that  ''the  limitation,  or  suspension,  shall  he 
reasonable,  and  shall  apply  only  to  Chinese  who  may  go  to  the 
United  States  as  laborers,  other  classes  not  being  included  in  the 
Kmilaiion.^    And  it  was  further,  expressly,  provided,  that 
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''legislation  taken  in  regard  to  Chinese  laborers  wiU  be  of 
such  c?iaracterf  ordyf  as  is  necessary  to  enforce  the  regtUation^ 
limifaiionf  or  suspension  of  immigrcUion.**  It  is  still  farther 
provided,  that  "  Chinese  laborers  who  are  now  in  the  United 
States  [at  the  date  of  the  treaty,  Noyember  17, 1880]  shall  be 
cUoioed  to  go  and  come  of  their  oum  free-tvill  and  accord,  and 
shall  be  accorded  all  the  rights,  pjHvileges,  immunities,  and  eo> 
emptions  which  are  accorded  to  the  citizens  and  subjects  of 
the  most  fayored  nation." 

This  treaty  having  been  ratified  by  the  contracting  parties, 
congress,  on  May  6, 1882,  passed  ''An  act  to  execute  certain 
treaty  stipulations  relating  to  Chinese,"  commonly  called 
the  restriction  act,  under  which  the  questions  at  issue  now 
arise.  As  it  is  not  stated  in  the  act,  when  it  should  go  into 
operation,  we  have  no  doubt,  that  it  took  effect,  immediately, 
upon  its  approval  by  the  president. 

Section  1  of  the  act  provides:  "That  from  and  after  the 
expiration  of  ninety  days  next  after  the  passage  of  this  act, 
*  *  *  the  coming  of  Chinese  laborers  to  the  United 
States  be,  and  the  same  is  hereby,  suspended;  and  during 
such  suspension,  it  shall  not  be  lawful  for  any  Chinese 
laborer  to  come,  or,  having  so  come  after  the  expiration  of 
said  ninety  days,  to  remain  in  the  United  States." 

Section  2  provides:  "That the  master  of  any  vessel  who 
shall,  knowingly,  bring  within  the  United  States,  on  such 
vessel,  or  land,  or  permit  to  be  landed,  any  Chinese  laborer, 
from  any  foreign  port  or  place,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  fine  of  not  more 
than  five  hundred  dollars  for  each  and  every  such  Chinese 
laborer  so  brought,"  etc. 

It  will  be  observed,  that  the  language  of  the  provisions 
of  these  two  sections  is  broad,  comprehensive,  and  sweep* 
ing,  and  that  it  in  express  terms  prohibits  "  any  "  and  "each 
and  every"  Chinese  laborer  from  coming,  or  being  brought 
into,  or  landed,  or  permitted  to  be  landed  in  the  United 
States,  or  having  come,  to  remain;  and  standing  alone, 
would  exclude  each  and  every  Chinese  laborer,  whether  he 
had  been  in  the  country  before  or  not.  It  would  be  diflScult 
to  express  that  idea  more  explicitly.    But  section  3  puts  a 
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limitation  upon  the  comprehensiye  language  of  the  two  pre- 
ceding sections,  and  makes  an  exception  in  the  following 
terms:  "The  two  foregoing  sections  shall  not  apply  to 
Chinese  laborers  who  were  in  the  United  States  on  the 
seventeenth  day  of  November,  eighteen  hundred  and  eighty, 
or  who  shall  have  come  into  the  same  before  the  expi- 
ration of  ninety  days  after  the  passage  of  this  act,  and  who 
shaU  produce  to  mch  master ^  before  going  on  hoard  such  vessel^ 
and  shall  prodiwe  to  the  coUecior  of  the  port  in  the  United  States 
at  which  such  vessel  shall  arrive,  the  evidei^ce  hereinafter  in 
this  ad  required,  of  his  being  one  of  the  laborers  in  this  section 
mentioned.'^  Thus  the  exceptions  are  not  Chinese  laborers, 
who  were,  merely,  in  the  United  States  on  the  day  mentioned, 
bat  Chinese  laborers  who  were  not  only  in  the  United  States 
on  that  day,  bat  who,  in  addition,  "shall  produce  to  such 
master,  before  going  on  board  sach  vessel,  and  shall  pro- 
duce to  the  collector  of  the  port  in  the  United  States  at 
which  such  vessel  shall  arrive,  the  evidence  hereinafter  in  this 
act  required,  of  his  being  one  of  the  laborers  in  this  section  men* 
tioned" 

Such  is  the  plain  language  of  the  act  defining  the  excep- 
tions; and  we  are  not  authorized  to  enlarge  the  exceptions, 
thus  plainly  defined,  by  any  latitudinarian,  or  unwarranted 
construction.  We  cannot  take  half  of  the  definition  of  the 
exception,  and  reject  the  other  half.  We  must  take  it  as  we 
find  it,  and  that  requires  the  certificate  as  evidence  of  resi- 
dence, CLS  well  as  the  residence.  It  seems  clear  to  us,  that  con- 
gress, with  reference  to  Chinese  laborers  leaving  the  coun- 
try, and  having  an  opportunity  to  obtain  the  requisite 
certificate,  intended  to  prescribe  the  evidence  upon  which 
they  should  be  permitted  to  re-enter  the  United  States;  and, 
that  the  evidence  prescribed,  is  a  limitation  upon,  and  forms 
apart  of,  the  definition  of  the  exceptions  intended  to  be  made 
to  the  comprehensive  language  of  the  preceding  section  of 
the  act.  And  that  evidence  is  the  certificate  to  be  furnished 
to  the  laborers  departing  from  the  country  by  the  collector, 
or  his  deputy,  of  the  port  whence  he  takes  his  departure, 
provided  for  in  the  next  section,  being  section  4  of  the  act. 
This  we  think  is  the  only  evidence  of  prior  residence,  and  a 
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right  to  retam,  of  a  departing  laborer,  contemplated  bj  the 
act  of  congress.  The  sweeping  language  of  sections  1  and 
2,  qaoted,  it  will  be  seen,  are  not  permissive  in  form,  but 
expressly  prohibitory,  and  ezclades,  in  unmistakable  terms, 
each  and  every  Chinese  laborer,  and  but  for  the  exceptions, 
also,  explicitly  defined  in  the  next  section,  none  of  that  class 
could  be  admitted.  None  but  those  coming  within  thd 
plain  meaning  of  the  language  of  the  exception  can  be  taken 
out  of  the  excluding' provisions.  There  is  no  other  pro* 
vision  in  the  act  to  indicate  a  different  policy,  or  that  con* 
gross  did  not  intend  to  make  the  required  certificate  the 
only  evidence  of  a  right  to  return,  as  to  all  those  Chinese 
laborers  who,  having  a  right  to  die  certificate,  and  the  abil- 
ity to  obtain  it,  depart  from  the  country  without  obtaining 
it.  On  the  contrary,  the  only  other  sections  affording 
any  inference  or  light  on  this  point,  are,  section  6,  point* 
ing  out  the  mode  in  which  the  same  class  of  persons 
desiring  to  depart  by  land  shall  procure  similar  certificates, 
and  section  12,  which  provides  '*  that  no  Chinese  person  shall 
be  permitted  to  enter  the  United  States  by  land  without 
producing  to  the  officer  of  customs  the  certificate  in  this 
act  required  of  Chinese  persons  seeking  to  land  from  a 
vessel." 

This  provision  is  positively  prohibitory,  also,  and  not 
permissive;  and  it,  particularly,  and,  expressly,  forbids  an 
entry  without  the  particular  evidence  prescribed  by  this  act* 
There  could  scarcely  have  been  intended  one  rule  of  evi- 
dence for  those  entering  by  land,  and  another  for  those 
landed  from  vessels.  We  think,  then,  that  the  certificate 
provided  for,  is  the  only  evidence  of  the  right  to  re-enter  the 
United  States,  or  having  re-entered,  to  remain,  of  a  Chinese 
laborer,  who  has  departed  from  the  United  States,  having 
the  opportunity  afforded  by  the  act  to  obtain  the  certificate 
required,  whether  he  comes  by  land  or  by  sea. 

We  do  not  wish  to  be  understood  as  questioning  the  con- 
struction adopted  by  the  district  court,  in  the  Ccise  of  Chin 
Ah  On,  9  Saw.  343,  in  regard  to  those  Chinese  laborers, 
who  were  living  in  the  United  States,  at  the  date  of  the  con- 
clusion of  the  treaty,  November  17,  1880,  or  subsequently. 
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and,  who  left  the  United  States  prior  to  May  6,  1882,  the 
date  of  the  passage  of  the  restriction  act.  On  the  contrary, 
vre  are  f  ally  satisfied  of  the  propriety  of  the  construction 
giren  in  that  case.  Congress  could  not  possibly  haye  in- 
tended to  require  that  class  of  Chinese  laborers  to  procure 
the  required  certificate,  where  it  was  a  physical  impossibility 
for  them  to  obtain  it;  and  it  would  be  absurd,  under  the 
circumstances,  to  hold  that  congress  intended  to,  arbitrari- 
ily,  exclude  that  class  in  direct  violation  of  the  express  terms 
of  the  treaty  protecting  th«m.  Congress  had  declined  to 
enact  any  such  legislation,  as  is  contained  in  the  restriction 
act,  while  the  Burlingame  treaty  was  in  force,  for  the  reason 
that  it  would  be  an  act  of  bad  faith  on  the  part  of  the  United 
States  towards  China;  and  a  direct  violation  of  the  solemn 
stipulation  of  the  treaty  between  the  two  governments.  The 
United  States  went  to  the  trouble,  expense,  and  delay  of 
sending  a  special  mission,  composed  of  three  distinguished 
gentlemen,  to  China,  for  the  express  purpose  of  procuring 
a  modification  of  the  Burlingame  treaty,  in  order  to  enable 
the  United  States  to  adopt  the  legislation,  now  in  question, 
without  committing  an  act  of  bad  faith  towards  China,  and 
without  violating  the  treaty  stipulations  between  the  two 
nations.  A  treaty  was  made  with  the  modifications  sought, 
which  was  ratified  by,  and,  apparently,  satisfactory  to,  both 
nations.  And  the  modified  treaty,  in  express  and  the  most 
explicit  terms,  protected  the  class  in  question  in  their  right 
to  remain  in  the  United  States,  or  ''to  go  and  come  of  their 
own  free-will  and  accord,"  and  also  provided  that  they 
''shall  be  accorded  all  the  rights,  privileges,  immunities, 
and  exemptions,  which  are  accorded  to  the  citizens  and  sub- 
jects of  the  most  favored  nation.'* 

It  is  expressly  stipulated  in  the  supplementary  treaty  that 
the  "  legislation  taken  in  regard  to  Chinese  laborers  will  be 
of  sueh  character  only  as  is  necessary  to  enforce  the  regula- 
tion, limitation,  or  suspension  of  immigration,"  and  that 
"  the  limitation  or  suspension  shall  be  reasonable."  Con- 
ceding the  legislation  requiring  Chinese  laborers  departing 
from  the  United  States  after  the  passage  of  the  act  in  ques- 
tion, and  having  an  opportunity  to  do  so,  to  procure  and  pro- 
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dace  the  required  certificate  to  be  ''necessary  '*  and  **  reason- 
able/' still  snch  a  requirement  as  to  those  who  departed 
after  the  date  of  the  treaty,  and  before  the  passage  of  the 
act,  or  before  it  was  practicable  or  possible  to  obtain  the 
certificate,  could  neither  be  necessary  nor  reasonable.  If 
congress,  then,  intended  by  this  act  to  make  this  provision 
requiring  the  prescribed  certificates  applicable  to  those 
Chinese  laborers,  who  were  in  the  United  States  at  the  date 
of  the  treaty,  and  who  left  before  the  passage  of  the  act  of 
May  6,  1882 — before  it  was  possible  to  obtain  the  certifi- 
cate— then  it  was  the  deliberate  intention  of  congress  to  act 
in  bad  faith  towards  the  government  of  China,  and  to  vio- 
late the  solemn  obligations  of  the  very  treaty  it  had  taken 
so  gi'eat  pains  to  obtain,  in  order  to  enable  it  to,  honorably, 
legislate,  at  all,  upon  the  subject.  Why  take  all  this  trouble 
to  negotiate  a  treaty,  if  it  was  intended,  at  last,  to,  flatly,  dis- 
regard it,  and  legislate  in  direct  violation  of  its  most  solemn 
and  vital  stipulations?  Congress  might,  with  just  as  much 
propriety,  have  ignored,  and  disregarded,  the  Burlingame, 
as  the  supplemental,  treaty.  There  would  be  just  as  much 
propriety  in,  wholly,  repudiating  the  treaty,  as  to  repudiate 
it  in  this  vital  part,  which  the  Chinese  government  took  care 
to  have  inserted.  It  would  be,  to  the  last  degree,  absurd, 
under  the  circumstances,  to  suppose  for  a  moment  that  con- 
gress intended  to  make  the  provisions  of  sections  3  and 
4,  relating  to  certificates,  applicable  to  the  class  of 
Chinese  laborers  referred  to.  We  cannot  attribute  to  con- 
gress a  deliberate  intention  to  commit  any  such  act  of  bad 
faith  without  provisions  manifesting  such  a  purpose  far 
more  explicit  than  any  found  in  the  act. 

Again:  the  same  section  which  requires  the  certificate 
gives  to  the  departing  Chinese  laborer  an  absolute,  in- 
defeasible right,  without  cost  or  expense,  to  have  the  cer- 
tificate, in  order  that  he  may  be  able  to  produce  it  as  evi- 
dence of  his  right  to  re-enter  the  United  States.  The 
necessity  to  produce  it,  and  the  right  to  have  it,  in  order 
that  he  may  produce  it,  are  correlative  conditions.  The 
one  provision  is  the  complement  of  the  other.  They  are 
reciprocal,  and  must  go  together.     The  obligation  to  pro- 
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dace  the  certificate  presnpposes  the  practicability,  or,  at 
least,  the  possibility,  of  procuring  it,  in  order  that  it  may  be 
produced.  The  two  provisions  go  together,  and  form  but 
one  legal  conception.  The  obligation  to  produce,  and  the 
right  and  ability  to  obtain  it,  are  dependent,  and  not  indepen- 
derUj  conditions.  One  is  the  counterpart  of  the  other,  and 
it  is  not  to  be  supposed,  that  congress  would  haye  adopted 
one  branch  of  the  proposition,  without  the  other,  otherwise 
it  would  have  distinctly  done  so  in  terms.  If,  then,  it  is 
impossible  to  comply  with  the  condition,  the  impossible 
condition  must  be  regarded  as  not  intended,  as  to  this  class 
of  laborers;  or  if  intended,  it  must  be  void.  The  law 
requires  nothing  impossible — (Lex  non  cogit  imposaibilia: 
Bout.  Law  Diet.,  Maxims;  Broom's  Maxims,  242;  and  Lex 
non  intendU  aliquid  impossibile :  Bouv.  Law  Diet.) — the  law 
intends  not  anything  impossible,  are  among  the  most  vener- 
able maxims  of  the  law.  In  a  statute,  ''no  text  imposing 
obligations  is  understood  to  demand  impossible  things." 
(Sedg.  Stat.  Law,  191.)  ''Provisions  in  acts  of  parliament 
are  to  be  expounded  according  to  the  ordinary  sense  of  the 
words,  unless  such  construction  would  lead  to  some  unrea- 
sonable result,  or  be  inconsistent  with,  or  contrary  to,  the 
declared  or  implied  intention  of  the  framer  of  the  law;  in 
which  case  the  grammatical  sense  of  the  words  may  be 
modified,  restricted,  or  extended  to  meet  the  plain  policy 
and  purpose  of  the  act."  (Dwarris  on  Stat.  582.)  The 
rule  is  to  construe  words  "in  their  ordinary  sense,  unless 
it  would  lead  to  absurdity  09*  manifest  injusticey  and  if  it 
should  so  vary  them  as  to  avoid  that  which  certainly  could 
not  have  been  the  intention  of  the  legislature,  we  must  put 
a  reasonable  construction  upon  the  words."  (Id.  687;  see 
Donaldson  v.  Wood,  22  Wend.  399;  Lake  Shore  Ry  Co.  v. 
Boach,  80  N.  T.  339.) 

"All  laws  should  receive  a  sensible  construction.  Gen- 
eral terms  should  be  so  limited  in  their  application  as  not 
to  lead  to  ivjustice,  oppression,  or  a/n  absurd  consequence.  It 
will  always,  therefore,  be  presumed  that  the  legislature  in" 
tended  exceptions  to  its  language  which  loould  avoid  results  of 
this  charader.    The  reason  of  the  law  in  such  cases  should 
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prevail  over  the  letter.'*  {Untied States  ▼.  Kirhy,  7  Wall.  486.) 
''In  whatever  language  a  statute  may  be  framed^  its  pur- 
pose must  be  determined  by  its  nataral  and  reasonable  ef* 
feot.  *  *  *  To  require  a  heavy  and  almost  impossible 
condition  to  the  exercise  of  this  right,  with  the  alternative 
of  payment  of  a  small  sum  of  money,  is,  in  effect,  to  demand 
payment  of  that  sum."  (Henderson  v.  Mayor  of  New  Tm-k 
et  ai.  J  92  U.  S.  268;  see,  also,  Breioer  v.  Blougher,  14  Pet. 
198;  Untied  States  v.  lireeman^  3  How.  564.)  So  in  the  case 
of  the  class  of  Chinese  laborers  now  under  consideration: 
to  require  them  to  produce  a  certificate  as  the  only  evidence 
of  their  right  to  land,  when  it  was  impossible,  or,  impracti- 
cable, to  procare  it,  would  be,  in  effect,  to  absolutely  and 
unconditionally  exclude  them.  Yet  it  is,  manifestly,  the 
policy,  intent,  and  reason  of  the  law,  to  carry  out  in  good 
faith  the  stipulations  of  the  treaty,  that  they  *' shall  be  oZ- 
lowed  io  go  and  come  of  their  oton  free-toiU  and  accord;'^  and 
*'  be  ojccorded  aU  the  rights^  privileges^  immunities^  and  exemp- 
tions which  are  accorded  to  t/ie  citizens  and  suHgeds  of  the  most 
favored  nation,^* 

We  are,  therefore,  fully  satisfied  that  those  Ohiuese 
laborers  who  were  in  the  United  States  on  November  17, 
1880,  and  left  before  the  passage  of  the  restriction  act,  and 
those,  also,  who  came  into  the  United  States  and  departed 
therefrom,  between  that  date  and  May  6,  1882,  and  even 
afterward,  before  the  collector  was  prepared  to  issue  the 
certificates  provided  for  in  section  4  of  the  restriction  act, 
''in  such  form  as  the  secretary  of  the  treasury  shall  pre- 
scribe," are  entitled  to  re-enter  the  United  States  upon  sat- 
isfactory evidence  other  than  the  certificates  provided  for  in 
said  section  4. 

The  secretary  of  the  treasury  first  issued  his  circular, 
notifying  the  various  collectors  of  the  ports  of  the  United 
States  of  the  passage  and  terms  of  the  restriction  act,  and 
indicating  the  form  of  certificate  to  be  used — which  form, 
under  t/ie  act,  is  to  be  prescribed  by  him  alone — on  May  19, 
1882;  and  that  circular  was  received  at  the  port  of  San 
Francisco  on  May  26,  in  time  for  the  outgoing  steamer  for 
China  which  sailed  on  June  6^    The  secretary,  however, 
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did  not  send  out  his  blanks,  or  anthorize  any  to  be  printed 
by  the  ooUector,  or  furnish  full  instructions  in  time  to 
arrive  before  August  4,  the  date  at  which  the  right  of 
Chinese  laborers  to  enter  the  United  States  expired.  They 
were  in  fact  received  at  this  port  on  August  8,  1882.  The 
Chinese  consul,  on  consultation  with  the  officer  in  charge 
of  the  collector's  office,  had  blank  certificates  printed,  at  liis 
own  expense,  upon  the  same  sheet  with  a  certificate  or  pass- 
port issued  by  himself,  which  were  issued  by  the  collectors 
to  outgoing  Chinese  laborers,  and  which,  by  direction  of 
the  secretary  of  the  treasury  through  telegraphic  corre- 
spondence, were  marked  ''temporary."  The  first  of  these 
certificates  was  dated  June  6.  From  that  time  till  Au- 
gust 8,  these  temporary  certificates  were  issued,  at  first  on 
the  same  sheet  with  the  other  issued  by  the  Chinese  consul, 
and,  afterward,  separately.  These  certificates  have  been 
recognized  by  the  collector  when  presented  by  returning 
Chinese  laborers.  Up  to  the  date  of  the  circular  of  the 
secretary  of  the  treasury  received  at  San  Francisco  May 
26,  the  secretary  had  not  prescribed  the  form  of  the  cer- 
tificate, and  clearly  the  collector's  office  at  San  Francisco 
was  not  in  a  condition  to  execute  the  law  according  to  its 
terms  in  time  for  any  Chinese  laborers  departing  prior 
to  the  sailing  of  the  steamer  which  left  on  June  6.  We 
therefore,  hold,  that  those  Chinese  laborers  who  departed 
from  San  Francisco  prior  to  June  6,  could  not,  reasonably, 
procure  the  prescribed  certificate,  and  they  must  be  ad- 
mitted, on  their  return,  on  other  satisfactory  evidence  of 
their  having  been  in  the  United  States  between  November 
17,  1880,  and  the  date  of  their  departure. 
■  On  and  after  June  6  the  collector  was  prepared  to  carry 
out  the  law  according  to  its  real  intent,  and  all  Chinese 
laborers  departing  from  the  port  of  San  Francisco  on  and 
since  that  date,  having  had  an  opportunity  to  procure  the 
required  certificate,  will  be  required  to  produce  it. 
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WiLLLLM    ShABON    V.   SaRAH    AlTHEA    HiLL. 

CiBCurr  CouBTy  DmnacT  of  Cauforkia. 
March  3,  1884. 

1.  Fraudulsnt  Marbiagb  Contract— Equitablb  Jurisdiction  to  Can- 
cel.— Equity  has  juriBdiction  to  declare  nuU  and  void,  and  to  cancel  an 
inatmment  which  is  claimed  to  be  a  marriage  contract,  executed  in  con- 
formity with  section  76  of  the  ciyii  code  of  California,  where  the  same  it 
a  forgery,  or  was  obtained  by  fraud. 

Before  Sawyer,  Circuit  Judge,  and  Sarin,  District  Judge. 

Bill  in  equity  to  cancel  a  written  instrument  purporting 
to  be  a  marriage  contract. 
The  following  is  a  copy  of  the  instrument  in  question : 

"In  the  city  and  county  of  San  Francisco,  state  of  Cali- 
fornia. On  the  twenty-fifth  day  of  August,  1880,  I,  Sarah 
Althea  Hill,  of  the  said  city  and  county  of  San  Francisco, 
Cal.,  aged  twenty-seven  years,  do  here,  in  the  presence  of 
Almighty  God,  take  Senator  William  Sharon,  of  the  state 
of  Nevada,  to  be  my  lawful  and  wedded  husband,  and  do 
hereby  acknowledge  and  declare  myself  to  be  the  wife  of 
Senator  William  Sharon,  of  the  state  of  Nevada. 

(Signed)  ''  Sarah  Althea  Hill. 

''San  Francisco,  Cal.,  August  25,  1880." 

''  I  agree  not  to  make  known  the  contents  of  this  paper, 
or  its  existence,  for  two  years,  unless  Mr.  Sharon  himself 
sees  fit  to  make  it  known. 

(Signed)  "S.  A.  HiLL." 

''In  the  city  and  county  of  San  Francisco,  state  of  Cali- 
fornia. On  this  twenty-fifth  day  of  August,  A.  D.  1880,  I, 
Senator  William  Sharon,  of  the  state  of  Nevada,  aged  sixty 
years,  do  here,  in  the  presence  of  Almighty  God,  take  Sarah 
Althea  Hill,  of  the  city  and  county  of  San  Francisco,  to  be 
my  lawful  and  wedded  wife,  and  do  hereby  acknowledge 
myself  to  be  the  husband  of  Sarah  Althea  Hill. 

(Signed)  "  William  Sharon,  of  Nevada. 

•'August  25,  1880." 
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The  following  are  the  aeotions  of  the  civil  code  applicable 
to  the  subject: 

"  Sec.  55.  Marriage  is  a  personal  relation  arising  oot  of 
a  civil  contract,  to  which  the  consent  of  parties  capable  of 
making  it  is  necessary.  Consent  alone  will  not  constitute 
marriage;  it  must  be  followed  by  a  solemnization,  or  by  a 
mutual  assumption  of  marital  rights,  duties,  or  obligations." 

"  Sxo.  76.  Persons  married  without  the  solemnization 
provided  for  in  section  70  must  jointly  make  a  declaration 
of  marriage,  substantially  showing: 

**  1.  The  names,  ages,  and  residences  of  the  parties; 

"  2.  The  fact  of  marriage; 

''  3.  The  time  of  marriage; 

"  4.  That  the  marriage  has  not  been  solemnized.** 

"Seo.  77.  Declarations  of  marriage  must  be  acknowl- 
edged and  recorded  in  like  manner  as  grants  of  real  prop- 
erty." 

W.  S.  L.  Barnes,  for  the  complainant. 
Tyler  d  Ji/ler,  for  the  defendant. 

By  the  Gourt,  Sawteb,  Circuit  Judge.  This  is  a  suit 
in  equity  to.  declare  null  and  void,  and  to  cancel,  an  in- 
strument which  is  claimed  to  be  a  contract  of  marriage 
between  William  Sharon,  complainant,  and  Sarah  Althea 
Hill,  defendant.  The  point  of  the  demurrer  interposed, 
is,  that  the  bill  does  not  present  a  case  for  equitable  re- 
lief. We  have  examined  the  question  fully,  and,  we  are 
satisfied,  upon  the  principles  established  by  the  various 
authorities  cited  by  complainant's  counsel,  that  it  is  a 
proper  case  for  equitable  jurisdiction.  The  bill  presents 
a  case  of  forgery  and  fraud.  The  contract  purports  to 
have  been  drawn  and  executed  in  pursuance  of  the  pro- 
visions of  section  75  of  the  civil  code  of  California.  The 
code  of  California  makes  a  marriage  contract  purely  a  civil 
contract  for  all  legal  purposes,  like  any  other  civil  contract. 

This  supposed  contract  is  alleged  to  be  a  forgery,  and  to 
be  fraudulent.  It  purports  to  be  in  writing,  and  to  be 
signed  by  the  parties;  and  the  defendant  claims,  by  virtue 
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of  it,  to  be  the  wife  of  complainant^  and  to  have  an  interest 
in  his  property,  which  is  alleged  to  be  of  the  yalne  of  several 
millions  of  dollars.  There  is  no  adeqaate  remedy  at  law  for 
complainant  against  the  claim  set  up  under  the  alleged  con- 
tract, and  no  means  at  law  to  annul  it  at  the  suit  of  com- 
plainant. The  defendant  can  choose  her  own  time  for  en- 
forcing her  claim  under  the  alleged  contract,  even  after  the 
death  of  the  othelr  parfy.  Fraud  has  always  been  one  of  the 
principal  heads  of  equity  jurisdiction. 

The  instrument  in  question  is  alleged  to  be  a  forgery,  and 
a  fraud.  If  it  is  a  forgery,  it  is  of  course  a  fraud,  also.  The 
only  parties  who  appear  to  have  any  personal  knowledge  of 
the  facts,  so  far  as  indicated — who,  personally,  know  any- 
thing about  this  transaction — ^are  the  two  parties  to  the 
alleged  fraudulent  contract.  One  is  alleged  to  be  many 
years  older  than  the  other,  the  complainant  being  alleged  to 
be  sixty,  and  defendant,  twenty-seven  years  old.  The  elder, 
in  the  ordinary  course  of  nature,  is  more  liable  to  die,  and 
the  contract,  in  such  an  event,  would  be  in  control  of  the  de- 
fc^idant,  without  any  testimony  to  defeat  the  fraud,  if  fraud 
there  be.  The  right  to  several  millions  of  property  might 
be,  in  after  years,  affected  and  controlled  by  reason  of  the 
alleged  fraud.  A  great  wrong  and  injustice  may  be  thus 
perpetrated  in  consequence  of  it,  unless  a  court  of  equity 
can  take  hold  of,  and  cancel  it.  There  is  no  way  by  an 
action  at  law,  that  we  are  aware  of,  to  meet  the  conditions, 
or,  effectually,  dispose  of  this  instrument.  We  are  satisfied 
from  the  authority  we  shall  cite,  and  numerous  other  authori- 
ties to  the  same  effect,  that  this  is  a  proper  case  for  equita- 
ble relief,  if  the  allegations  in  the  bill  be  true,  and  for  the 
purposes  of  the  demurrer,  their  truth  is  admitted. 

We  think  this  case  is  within  the  rule  that  is  often  laid 
down  on  this  subject.  Story,  in  his  work  on  equity  juris- 
prudence, section  700,  after  speaking  of  various  instru- 
ments that  may  be  used  for  fraudulent  or  improper  pur- 
poses, and  which  may  be  canceled  by  a  court  of  equity  on 
the  ground  of  fraud,  says:  "If  it  is  a  mere  written  agree- 
xnent,  solemn  or  otherwise,  still,  while  it  exists,  it  is  always 
liable  to  be  applied  to  improper  purposes,  and  it  may  be 
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litigated  at  any  distance  of  time  when  the  proper  evidence 
to  repel  the  claim  may  be  lost  or  obscured;  or  when  the 
other  party  may  be  disabled  from  contesting  its  validity 
with  as  much  ability  and  force  as  he  can  contest  it  at  the 
present  time." 

Story  says  further,  in  section  701:  ''The  whole  doctrine 
of  courts  of  equity  on  this  subject  is  referable  to  the  general 
jurisdiction  which  it  exercises  in  favor  of  a  party  quixi  timet. 
It  is  not  confined  to  cases  where  the  instrument  having 
been  executed  is  void  upon  grounds  of  law  and  equity;  but 
it  is  applied,  even  in  cases  of  forged  instruments  which  may 
be  decreed  to  be  given  up  without  any  prior  trial  at  law,  on 
the  point  of  forgery." 

If  this  instrument  is  not  void  upon  its  face,  then  its  valid- 
ity depends  upon  testimony  aliunde,  and  testimony  which 
rests  wholly  in  parol,  which  is  liable  at  any  time  to  be 
wholly  lost,  or  placed  beyond  the  reach  of  the  parties  in- 
jured by  the  fraud.  In  case  of  the  death  of  complainant, 
the  contract,  and  the  means  of  enforcing  it,  honest  or  other- 
wise, would  be  wholly  in  the  control  of  the  alleged  forger, 
and  fraudulent  claimant.  She  would  be  mistress  of  the  sit- 
uation, and  the  heirs  of  a  large  estate  might  be  wholly  at 
her  mercy. 

There  is  a  charge  of  forgery  and  fraud;  and  we  think  the 
instrument,  if  a  forgery  and  fraud,  ought  to  be  canceled. 
If  there  is  no  remedy  in  equity  for  such  a  wrong  as  is 
charged,  then  the  law  is,  indeed,  impotent  to  protect  the 
community  against  frauds  of  the  most  far-reaching  and 
astounding  character.  If  there  is  no  precedent  for  a  case 
upon  the  exact  state  of  facts  disclosed  by  the  bill,  it  must 
be  because  no  instance  exactly  like  it  has  ever  before  arisen. 
The  principle,  however,  is  established,  and  the  occasion  Las 
arisen  for  making  a  precedent,  if  none  ever  existed  before. 

The  demurrer  is,  therefore,  overruled,  with  leave  to  answer 
on  or  before  the  next  rule  day,  on  payment  of  the  usual 
costs. 
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The  Dundee  Mortgage-Trust  Investment  Com- 
pany V.  School  District  No.  1  of  Multnomah 
County  et  al. 

Circuit  Coubt,  District  of  Oregon.  ' 
March  6,  1884. 

L  Multiplicitt  ot  Suits. — Equity  has  jnrisdiotion  to  enjoin  the  collection 
of  a  tax  levied  under  an  invalid  law,  when  neceaaary  to  prevent  a  multi- 
plicity of  auita. 

2.  State  Statute  Involving  Federal  Question.— In  conatruiog  or  deter- 

mining the  validity  of  a  state  statute  involving  a  federal  question,  the 
national  courts  are  not  bound  by  the  decision  of  the  state  court. 

3.  Impairing  the  Obuoation  of  a  Contract. — At  the  date  of  the  execu- 

tion of  a  note  and  mortgage,  the  law  of  the  state  required  the  mortgaged 
premises  to  be  assessed  at  their  full  cash  value  for  taxation;  and  after- 
wards an  act  was  passed  requiring  the  note  and  mortgage  to  be  assessed 
at  its  par  value  for  taxation,  and  exemptiog  so  much  of  the  land  from 
taxation:  keldf  that  the  latter  act  did  not  impair  the  obligation  of  the 
contract  between  the  creditor  and  the  debtor. 

4.  State  Power  of  Taxation.— The  state  has  power,  so  long  as  it  does  not 

trench  upon  the  constitution  of  the  United  States,  to  tax  all  persons, 
property,  and  business  within  its  jurisdiction  or  reach;  and  whether  any 
person,  property,  or  business  is  so  within  its  jurisdiction  is  not  a  federal 
question,  and  must  be  determined  by  the  state  for  itself. 

5.  Uniform  and  Equal  Taxation.— An  act  of  the  legislature  providing  for 

the  taxation  of  mortgages  as  land,  which,  in  effect,  exempts  all  such 
mortgages  from  such  taxation  upon  land  in  more  than  one  county,  vio- 
lates section  1  of  article  9  of  the  constitution  of  the  state,  which  requires 
that  taxation  shall  be  uniform  and  imposed,  according  to  its  value,  upon 
**all  property"  not  specially  exempt  therefrom,  and  is  therefore  void  and 
of  no  effect;  and  sembky  that  such  act  is  also  a  "special"  one  for  "the 
assessment  and  collection  of  taxes,"  and  therefore  in  violation  of  subdi- 
vision 10  of  section  23  of  article  4  of  the  constitution  of  the  state. 

6.  Due  Process  of  Law.— The  enforcement,  by  the  state,  of  a  tax  levied 

under  a  void  law  is  a  deprivation  of  property  without  due  process  of  law, 
contrary  to  section  1  of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States. 

7.  Uniformity  of  Assessment  and  Taxation— Special  Law  on  Such  Sub- 

ject.—An  act  which  provides  for  the  taxation  of  mortgages  on  land  in 
no  more  than  one  county,  there  being  mortgages  on  land  in  more  than 
one  county,  is  void  for  want  of  the  uniformity  required  by  section  1  of 
article  9  of  the  constitution  of  the  state;  and  also  because  it  is  contrary 
to  section  23  of  article  4  of  said  constitution,  which  forbids  special 
legislation  on  that  subject. 
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8.  Taxation  or  MoBTOAOEB.~The  act  of  1882  (Sees.  Laws,  64)  is  the  first  and 

only  act  providing  for  the  taxation  of  mortgages  as  things  or  property; 
bat  prior  to  that  time  a  solvent  debt,  whether  secured  by  mortgage  or 
not»  was  taxable  as  personal  property. 

9.  Unoonstitdtional  Pkovision  in  Act. — When  an  act  contains  an  uncou- 

stitntional  provision  which  renders  it  void,  and  the  act  can  stand  and  be 
executed  without  it,  according  to  the  general  purpose  of  the  legisUture, 
such  clause  may  be  stricken  out  by  the  court  and  the  act  considered  as  if 
it  had  never  been  inserted,  but  not  otherwise. 

10.  Tax — Illegal  poe  Want  of  Uniformity. — A  tax  may  be  illegal  for 
want  of  nniformity  that  is  the  necessary  consequences  of  the  law  pro- 
viding for  it,  or  the  misconduct  of  those  charged  with  its  administration; 
but  so  long  as  such  uniformity  is  not  the  direct  result  of  the  law,  it  can- 
not be  held  invalid  on  account  of  it,  and  the  remedy,  if  any,  must  be  con- 
fined to  the  illegal  proceeding  under  it. 

11.  Act,  when  Special. — A  "special"  act  affects  a  part  only  of  the  sub- 
ject to  which  it  relates;  and  whether  an  act  is  considered  "public*' or 
"  private,"  is  not  relevant  to  the  question  of  whether  it  is  *'  special "  or 
"general." 

Before  Deadt,  District  Jndge. 

Mr.  WlUiam  H.  Efinger,  Mr.  Charles  B.  Bellinger,  and  Mr. 
W.  D.  FenUm,  for  tbe  plaintiff. 

Mr.  William  B.  Gilbert,  Mr.  H.  Hurley,  and  Mr.  WaUer 
W.  Thayer,  for  the  defendants. 

Deadt,  J.  This  is  an  application  for  a  provisional  in- 
junction on  the  bill  filed  herein,  on  December  81,  1883,  to 
restrain  the  defendants  hereinafter  named  and  twelve  others, 
sherijSs  of  so  many  different  counties,  and  school  district 
No.  18  of  Marion  county,  from  selling  and  disposing  of 
sundry  notes  and  mortgages  belonging  to  the  plaintiff,  for 
the  non-payment  of  taxes  levied  thereon,  in  the  district  and 
counties  where  the  mortgaged  premises  are  situate,  under 
the  provisions  and  by  the  authority  of  the  act  of  the  legis- 
lature of  Oregon,  entitled  "An  act  to  define  the  terms  4and' 
and  *real  property'  for  the  purposes  of  taxation,  and  to  pro- 
vide when  the  same  shall  be  assessed  and  taxed,"  etc.,  ap- 
proved October  26,  1882. 

The  defendants — the  school  district  No.  1  of  Multnomah 
county,  and  George  G.  Sears,  the  sheriff  of  said  county — 
were  duly  sei*ved  with  a  subpoena  to  answer  and  an  order 
to  show  cause  why  the  provisional  injunction  should  not 
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issue;  and  the  defendant  E.  B.  GoUard,  the  sheriff  of  Yam- 
hill county,  appeared  and  showed  cause  against  the  appli- 
cation without  service.  None  of  the  other  defendants  were 
served  with  the  subpoena  or  order  or  appeared. 

From  the  bill  it  may  be  gathered  that  the  plaintiff  is  a 
foreign  corporation,  duly  incorporated  under  the  laws  of 
Great  Britain,  with  its  ''principal  office  at  the  burg  of 
Dundee,  Scotland;**  that  for  some  years  it  has  been  and  now 
is  carrying  on  in  this  state,  and  by  the  permission  thereof, 
the  business  of  loaning  money  upon  promissory  notes 
secured  by  mortgage  on  real  property  therein,  and  payable 
in  a  certain  perKM  of  years,  with  lawful  interest,  at  Dundee 
— each  of  such  notes  containing,  in  addition  to  the  ordi- 
nary promise  to  pay,  these  words:  "This  note  is  given  on 
an  actual  loan  secured  by  a  mortgage,  by  the  terms  and 
conditions  of  which  this  note  is  to  be  governed;"  that  the 
money  thus  loaned  is  obtained  from  residents  of  Great 
Britain  ''on  bonds  or  mortgage-debentures,"  that  entitle 
the  holders  thereof  to  be  paid  out  of  the  assets  of  the  plain- 
tiff, including  these  notes  and  mortgages;  that  the  plaintiff, 
as  the  successor  and  assignee  of  sundry  similar  corporations 
heretofore  organized  in  Dundee,  and  engaged  in  the  like 
business  in  Oregon,  is  the  "owner  and  holder"  of  certain 
notes  and  mortgages  made  and  executed  to  said  corpora- 
tions for  money  loaned  in  Oregon,  and  is  also  the  "  owner 
and  holder"  of  certain  other  notes  and  mortgages  made 
and  executed  to  itself  for  money  loaned  therein,  amounting 
in  the  aggregate  to  two  and  a  half  millions  of  dollars;  upon 
all  of  which  said  "bond  and  debenture  holders  "have  a 
lien  for  the  money  advanced  by  them  to  the  plaintiff  and 
its  said  assignors;  that  the  said  loans  were  all  made  before 
October  26,  1882,  except  one  in  Marion  county  for  the  sum 
of  nineteen  thousand  dollars,  and  that  they  will  become 
due  and  payable  at  periods  varying  from  one  to  five  years 
hence;  that  the  notes  and  mortgages  aforesaid  were  made 
and  executed  within  this  state,  and  afterward  transmitted 
to  the  "home  office,  Dundee,"  where  they  are  kept  until 
the  borrower  desires  to  pay  the  same,  when  they  are  re- 
turned here  for  that  purpose;  that  the  defendants,   the 


Dist.  Or.]    Dundee  etc.  Co.  v.  School  Distbict.  56 

1884.]  Opimon  of  the  Court— Deady,  J. 

school  districts  No.  1  and  No.  18,  and  the  several  counties 
of  which  the  other  defendants  are  the  sheriffs,  respectiyely, 
have  assessed  said  notes  and  mortgages,  nnder  the  act  of 
1882,  aforesaid,  for  taxation  within  the  respective  districts 
and  counties,  so  far  as  the  mortgaged  premises  are  therein 
situate — said  district  No.  1  having  assessed  the  same  within 
its  limits  at  one  hundred  and  sixty-five  thousand  five  hun- 
dred and  ten  dollars,  and  levied  a  tax  thereon  of  eight  hun- 
dred and  twenty-seven  dollars  and  fifty-five  cents;  the  county 
of  Multnomah  at  two  hundred  and  nine  thousand  six  hun- 
dred dollars,  and  levied  a  tax  thereon  of  three  thousand  two 
hundred  and  sixty-nine  dollars  and  seventy-six  cents;  and 

the  county  of  Yamhill  at dollars,  and  levied  a  tax 

thereon  of  eight  hundred  and  thirty-four  dollars  and  forty- 
six  cents — and  said  defendants  have  demanded  payment  of 
the  same  and  are  about  ''to  coerce  the  payment"  thereof, 
by  the  sale  of  the  notes  and  mortgages  so  assessed;  and 
that  said  assessment  and  levy  are  unlawful,  because  the  act 
under  which  they  were  made  and  the  defendants  are  pro- 
ceeding is  void  and  of  no  effect,  for  the  reason  that  it  is 
(Contrary  to  the  constitution  of  the  United  States  and  the 
state;  and  that  such  debts  and  mortgages  are  beyond  the 
jurisdiction  of  the  state. 

From  the  affidavit  of  the  defendant,  George  C.  Sears,  filed 
at  the  hearing,  it  appears  that  '*  several "  of  the  notes  and 
mortgages  assigned  to  the  plaintiff  and  assessed  for  taxation 
in  school  district  No.  1  and  the  county  of  Multnomah  ''  were 
made  to  William  Beid,  manager,"  and  payable  in  the  state 
of  Oregon;  that  the  corporations,  of  whose  notes  and  mort- 
gages the  plaintiff  has  become  the  owner  by  assignment,  as 
aforesaid,  during  all  the  time  they  did  business  in  Oregon 
had  a  managing  agent  residing  herein,  and  duly  appointed 
under  the  laws  of  Oregon,  concerning  foreign  corporations 
doing  business  here  (Or.  Laws,  617,  sees.  7  and  8);  and 
the  plaintiff,  during  the  period  it  has  done  business  here, 
has  had  a  like  agent  in  the  state,  whose  business,  in  either 
ease,  it  was  and  is  to  receive  applications  for  loans  and 
make  the  same;  that  in  the  course  of  such  business  such 
agents  have  retained  in  this  state  all  money  received  on  said 
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loans,  whether  of  prinoipal  or  interest,  and  reloaned  the 
same  herein;  and  that  a  ''large  proportion **  of  the  mort- 
gages npon  which  the  colleotion  of  the  tax  is  by  this  suit 
sought  to  be  enjoined  were  made  to  secore  loans  of  money 
BO  reoeiyed  and  reloaned  within  this  state. 

The  aot  of  1882  provides  that  a  mortgage  ''whereby  land 
or  real  property,  sitaate  in  no  more  than  one  oonnty  of  this 
state,  is  made  security  for  the  payment  of  a  debt,  together 
with  such  debt,  shall,  for  the  purpose  of  assessment  and 
taxation,  be  deemed  and  treated  as  land  or  real  property  ** 
(sec.  1);  and  "shall  be  assessed  and  taxed  to  the  owner  of 
such  security  and  debt  in  the  county,  city,  or  district  in 
which  the  land  or  real  property  affected  by  such  security  is 
situated;"  and  "the  taxes  so  assessed  and  levied  on  such 
security  and  debt  shall  be  a  lien  thereon,  and  the  debt,  to- 
gether with  the  security,  may  be  sold  for  the  payment  of  any 
taxes  due  thereon,  in  the  same  manner  and  with  like  effect 
that  real  property  or  land  is  sold  for  the  payment  of  taxes. 
(Sec.  2.)  The  owner  of  such  mortgage  "  for  the  purpose  of 
assessment  and  taxation  "  shall  "  be  deemed  to  be  the  per- 
son to  whom  the  security  was  given  in  the  first  instance/* 
unless  the  contrary  appears  on  the  record  thereof;  and  "  all 
assignments  and  transfers  of  a  debt "  so  secured  shall,  for 
the  purposes  aforesaid,  "  be  null  and  void,**  unless  the  same 
"is  made  in  writing  upon  the  margin  of  the  record  of  the 
security;**  and  all  mortgages  "  hereafter  executed,  whereby 
land  situated  in  more  than  one  county  in  this  state  is  made 
security  for  the  payment  of  a  debt  shall  be  void.**  (Sec.  3.) 
For  the  purposes  aforesaid  no  payment  on  any  debt  so  se- 
cured shall  hereafter  be  considered  by  the  assessor  unless 
indorsed  "on  the  margin  of  the  record  of  such  security;** 
and  "  the  assessor  shall  assess  such  debt  and  security  for 
the  fall  amount  of  such  debt  that  appears  from  the  record 
of  such  security  to  be  owing,'*  unless  in  his  judgment  the 
property  by  which  such  debt  is  secured  is  not  worth  that 
amount,  in  which  case  he  shall  assess  the  same  "at  their 
real  cash  value.*'  (Sec.  4.)  A  debt  so  secured  on  "  property 
situated  in  no  more  than  one  county  in  this  state  shall,  for 
the  purposes  of  taxation/'  be  considered  "as  indebtedness 
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within  this  state/'  and  the  person  owing  the  same  may  de- 
duct the  amount  from  his  assessment  as  such  indebteduess." 
(Seo.  8.)  No  ''writing  which  is  the  evidence  of  a  debt/' 
wholly  or  partly  so  assessed, "  shall  be  taxed  for  any  purpose 
in  this  state,"  but  such  debt  and  "  the  instrument  by  which 
it  is  secured  shall,  for  the  purpose  of  assessment  and  tax- 
ation," be  deemed  real  property,  and  **  together  be  assessed 
and  taxed  "  as  therein  provided.     (Sec.  10.) 

Sections  6,  6,  and  7  of  the  act  relate  to  the  duties  of  the 
county  clerk  in  furnishing  the  assessor  with  a  statement  of 
the  unsatisfied  mortgages  on  record  in  his  office,  and  re- 
cording the  assignments  of  such  mortgages  and  of  all  pay- 
ments thereon. 

The  real  purpose  and  intent  of  this  act  is  not  far  to  seek 
or  hard  to  find.  And  first,  it  is  not,  as  suggested  in  the  brief 
of  counsel  for  the  defendants,  to  tax  the  mortgagee's  interest 
in  the  land  to  the  mortgagee  and  the  remainder  to  the  mort- 
gagor. But  the  purpose  is  to  tax  the  ** debt"  of  the  mort- 
gagee and  '*  the  instrument  by  which  it  is  secured,"  and  by 
deducting  the  amount  thereof  from  the  value  of  the  land  so 
far  exempt  the  latter  from  taxation. 

In  other  words,  it  is  a  scheme  to  tax  the  debt  of  the 
mortgagee  and  so  far  exempt  the  land  of  the  mortgagor; 
and  not  only  this,  but  to  tax  the  debt,  not  at  the  residence 
of  the  creditor,  but  that  of  the  debtor,  in  the  county  or  dis- 
trict where  the  mortgaged  premises  are  situate.  The  debt 
and  mortgage  are  not  the  land,  and  not  even  a  legislative 
act  can  make  them  so;  but  they  are  deemed  and  considered 
suchy  as  a  matter  of  convenience,  for  the  purpose  of  assess- 
ment and  taxation  and  the  collection  of  the  tax. 

For  many  years  prior  to  this  act  the  law  was  such  that  a 
debt  was  taxed,  or  supposed  to  be,  at  the  residence  of  the 
creditor,  and  the  debtor  was  allowed  to  deduct  the  amount 
thereof  from  his  assessment,  provided  the  debt  was  owing 
in  the  state.  The  result  was,  that  the  par. value  of  the 
domestic  indebtedness  of  the  county  being  deducted  from 
the  value  of  the  land,  as  appraised  for  taxation — about  one 
third  of  its  cash  value — the  value  of  lands  left  subject  to 
taxation  was  very  much  reduced.    In  the  rural  districts, 
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where  the  principal  property  is  land,  and  borrowers  are 
more  nnmerous  than  lenders,  the  assessment  rolls  grew 
very  light.  The  value  of  the  land  in  a  county,  as  appraised 
for  taxation,  was  largely  swallowed  up  in  its  indebtedness, 
while  this  was  principally  owned  without  its  limits,  and  if 
it  paid  taxes  at  all,  did  not  do  so  in  the  county  where  it 
was  owing  and  secured  and  had  taken  the  place  of  the  land. 

As  an  illustration,  take  the  case  of  a  farmer  in  Linn 
county.  He  owns  a  farm  worth,  in  cash,  ten  thousand 
dollars.  He  borrows  from  some  person  or  corporation  in 
Portland  five  thousand  dollars,  and  gives  a  mortgage  upon 
his  farm  to  secure  the  payment  of  the  same.  The  county 
assessor,  chosen  by  himself  and  neighbors  for  that  special 
purpose,  estimates  the  cash  value  of  the  farm,  for  the  pur- 
pose of  taxation,  at  not  exceeding  five  thousand  dollars,  and 
it  may  be  at  only  three  thousand  dollars.  From  this  false 
valuation  the  farmer  is  allowed  to  deduct  his  indebtedness, 
at  its  par  value,  and  thereby  escapes  taxation.  But  the 
county  gets  no  revenue  from  ten  thousand  dollars'  worth  of 
land  situate  within  its  limits.  Getting  in  debt  becomes  a 
recognized  mode  of  escaping  taxation. 

To  correct  this  evil,  the  legislature,  instead  of  retracing 
the  steps  which  led  to  it,  by  taking  measures  to  secure 
obedience  to  the  law  requiring  each  ** parcel  of  land"  to  be 
appraised  for  the  purpose  of  taxation  at  its  ''full  cash 
value"  (Or.  Laws,  754,  sec.  29),  and  to  prevent  the  deduc- 
tion of  any  indebtedness  from  such  valuation,  concluded, 
in  its  wisdom,  to  go  further  in  the  doubtful  direction  it 
was  already  travelling.  And  to  this  end  it  passed  this  act 
to  secure  the  taxation  of  the  indebtedness  deducted  from 
the  valuation  of  the  land  in  the  countv  where  the  land  lies, 
80  far  at  least  as  it  was  secured  thereby.  And  to  make 
this  right  of  deduction  uniform,  it  also  allows  the  debtor  to 
deduct  his  indebtedness  from  the  valuation  of  his  land,  if 
secured  thereon  without  reference  to  the  residence  of  the 
creditor,  by  declaring  that  such  a  debt  shall  be  deemed 
an  ''indebtedness  within  the  state,"  and  therefore  taxable 
in  place  of  the  land,  and  in  the  county  where  the  laud  is 
situate. 
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Connsel  for  the  plaintiff  contends  that  this  assessment 
and  taxation  of  its  notes  and  mortgages  are  illegal  and  void 
for  the  following  reasons:  1.  The  act  of  1882,  under  which 
it  is  made,  impairs  the  obligation  of  the  contract  between 
the  plaintiff  and  its  debtors,  by  which  the  latter  were 
boand  to  pay  tbe  taxes  on  the  land  covered  by  the  mort- 
gage; 2.  The  debts  and  mortgages  of  the  plaintiff  are  in 
fact  and  in  contemplation  of  law  existing  and  owned  with- 
out tlie  limits  of  the  state,  as  its  residence  is  Dundee,  and 
therefore  beyond  the  jurisdiction  of  the  state  either  to 
assess,  tax,  or  sell;  3.  This  assessment  and  taxation  are 
contrary  to  the  constitution  of  the  state  of  Oregon,  which 
declares  (art.  9,  sec.  1)  that  the  **  legislative  assembly  sball 
provide  by  law  for  uniform  and  equal  rate  of  assessment 
and  taxation,  and  shall  prescribe  such  regulations  as  shall 
secure  a  just  valuation  for  taxation  of  cdl  property^  both  real 
and  personal,  excepting  such  only  for  municipal,  etc.,  pur- 
poses  as  may  be  specially  exempted  by  law,"  and  therefore 
void,  because  the  act  under  which  it  is  made  arbitrarily  and 
unjustly  discriminates  between  debts  and  mortgages  on 
laud  in  no  more  than  one  county,  and  those  on  land  in 
more  than  one  county,  and  therefore  does  not  provide  for 
a  "  uniform  "  assessment  of  debts  secured  by  mortgage  or 
for  "a  just  valuation  for  taxation  of  all  property  ,**  but  the 
contrary;  and  4.  That  the  act  of  1882  being  void,  the  collec- 
tion of  the  tax  levied  under  it  would  so  far  deprive  the 
plaintiff  of  its  property  without  due  process  of  law  con- 
trary to  the  constitution  of  the  United  States.  (Fourteenth 
Amendment,  sec.  1.) 

The  jurisdiction  of  the  court  on  the  ground  of  the  diverse 
citizenship  of  the  parties  is  admitted;  and  its  power  to  grant 
the  relief  sought,  on  the  ground  of  preventing  a  multiplicity 
of  suits  and  irremediable  injury,  is  tacitly  conceded.  In 
this  respect  the  case  falls  within  the  rule  laid  down  by  this 
court  in  Cotdaon  v.  City  of  Portland^  1  Deady,  494.  (See 
also  Pomeroy's  Eq.  Jur.,  sees.  243-275.) 

The  validity  of  the  act  is  also  questioned  in  the  bill 
upon  other  grounds  than  these,  as  that  it  unlawfully  dis- 
criminates between  secured  and  unsecured  debts  evidenced 
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by  promissory  notes,  and  that  it  was  not  passed  in  con- 
formity with  the  requirements  of  article  4,  section  19,  of 
the  constitution  of  the  state,  concerning  the  reading  of  bills 
during  their  passage  through  the  legislature.  But  they 
were  not  pressed  on  the  argument 

In  Mum/ord  t.  SewaU  (Daily  Oregonian,  May  25,  1883; 
S.  C,  11  Or.,  67)  the  supreme  court  of  the  state  held  that 
the  act  was  duly  passed,  and  that  the  legislature  has  the 
power  to  authorize  and  require  the  taxation  of  mortgages  on 
real  property  in  Oregon,  irrespective  of  the  residence  of  the 
owner  of  the  debt  thereby  secured,  and  that  the  act  in  no 
way  impairs  the  obligation  of  the  contract  between  the  par- 
ties thereto;  but  whether  the  state  has  power  to  tax  such  a 
debt  when  payable  to  a  non-resident  was  not  decided. 

The  national  courts  are  not  bound  by  the  judgment  of  a 
state  court  sustaining  the  validity  of  a  state  statute,  so  far 
as  a  federal  question  is  involved  therein.  (LotiiaviUe  dk  N. 
R.  Go.  Palmes,  3  S.  0.  Eep.  193;  S.  C,  109  U.  8.  244,  and 
cases  there  cited.)  Therefore  the  question  of  whether  the  act 
of  1882  impairs  the  obligation  of  the  contract  between  the 
plaintiff  and  the  maker  of  any  of  these  notes  and  mortgages 
is  an  open  one  in  this  court 

It  does  not  distinctly  appear  from  the  bill  how  the  alleged 
obligation  of  the  mortgagor  to  pay  the  taxes  on  the  mort- 
gaged premises  arose.  The  first  impression  is  that  he 
directly  contracted  with  the  mortgagee  to  do  so,  but  as  no 
such  contract  is  set  out,  in  either  words  or  substance,  the 
inference  is  that  none  was  made,  and  that  the  alleged  liabil- 
ity of  the  mortgagor  to  pay  such  taxes  was  simply  owing 
to  the  fact  that  by  the  law  as  it  stood  when  the  loan  was 
made,  the  land  was  taxed  as  the  property  of  the  mortgagor, 
and  the  mortgage  was  exempt. 

But  in  any  case,  the  act  taxing  the  debt  and  mortgage  of 
the  plaintiff  and  exempting  a  corresponding  value  in  the 
land  from  taxation  does  not  impair  the  obligation  of  the 
contract.  The  state  is  no  party  to  this  transaction;  and  its 
power  of  imposing  and  collecting  taxes  upon  persons,  prop- 
erty, and  business  within  its  jurisdiction  cannot  be  affected 
or  restrained  by  it.    True,  the  laws  in  force  when  the  mort- 
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gage  is  made,  defining  what  constitntea  a  valid  mortgage, 
and  presoribing  the  remedy  for  its  enforcement,  are  to  be  re- 
garded as  part  of  the  oontraot,  and  any  essential  change  in 
these,  is  so  far  invalid,  as  impairing  the  obligation  of  the 
contract.  Bnt  a  law  imposing  taxes  npon  the  subject  of  the 
contract,  or  the  property  affected  by  it,  or  exempting  either 
therefrom,  is  no  part  of  such  contract;  and  is  so  far  within 
the  power  of  the  state  to  alter  or  repeal  from  time  to  time 
as  the  pnblic  good  or  convenience  may  require. 

It  may  be  admitted  that  any  provision  in  the  mortgage 
itself,  or  in  a  contemporary  statute,  providing  who,  as  be- 
tween  the  parties  thereto,  shall  pay  the  taxes  imposed  by 
the  state  on  the  mo;*tgaged  premises,  or  the  debt  or  mort- 
gage itself  in  lieu  thereof,  or  otherwise,  is  beyond  the  power 
of  the  state  to  alter  or  modify  to  the  prejudice  of  either 
party.  To  do  so  would  impair  the  obligation  of  the  con- 
tract. 

But  when  and  to  what  extent  taxes  shall  be  levied  is  a 
question  for  the  state  to  decide.  Parties  interested  in 
property  liable  to  taxation  may  contract,  as  between  them- 
selves, on  whom  the  burden  of  such  taxation  shall  ulti- 
mately fall,  but  they  cannot  by  such  means  limit  or  control 
the  power  of  the  state  in  placing  or  apportioning  this  bur- 
den in  the  first  instance;  nor  in  enforcing  its  payment  or 
collection  accordingly. 

The  liability  of  the  mortgagor  to  pay  taxes  on  the  mort- 
gaged premises  at  the  time  of  the  execution  of  the  mortgage 
was  primarily  to  the  state.  It  arose  out  of  a  law  of  the 
state,  and  not  the  contract  with  the  plaintiff;  and  might 
thereafter  be  modified  or  discharged  by  the  authority  of  the 
same,  without  any  reference  to  the  agreement  or  wishes  of 
the  parties. 

As  a  means  of  protecting  himself  against  the  delinquency 
of  the  mortgagor  in  this  respect,  the  statute  in  force  since 
1854  (Or.  Laws,  770,  sec.  106)  expressly  provides  that  the 
mortgagee  may  pay  any  delinquent  tax  on  the  mortgaged 
premises  and  add  the  amount  to  his  mortgage  and  enforce 
the  collection  of  the  same  as  a  part  thereof. 

But  whether  this  provision  or  an  express  agreement  to 
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the  same  effect  should  be  coDstmed  to  include  taxes  levied 
under  a  subsequent  statute  on  the  debt  or  mortgage  itself, 
or  both  of  them,  in  place  of  the  land  or  so  much  of  its  value, 
as  being  within  the  equity  of  the  statute  or  contract,  is  a 
judicial  question  between  the  parties  to  the  mortgage,  and 
one  over  which  the  state  has  no  legislative  control.  And  if 
it  should  be  determined  in  the  negative,  it  would  only  add 
another  to  the  many  instances  in  which  statutes  and  con- 
tracts made  in  contemplation  of  future  events  have  not  been 
found  broad  or  full  enough  to  comprehend  and  provide  for 
all  the  changes  and  contingencies  that  may  occur  in  the 
course  of  time  in  human  affairs.  But  it  is  to  be  understood 
that  the  contract  by  which  the  parties  to  a  loan  or  mortgage 
may  provide  between  themselves  for  the  payment  of  taxes 
imposed  thereon  or  thereabout  is  otherwise  lawful  when 
made.  Neither  is  it  material  in  this  connection  that  the 
holders  of  the  mortgage  debentures  issued  by  the  plaintiff 
in  Scotland,  and  upon  which  it  obtained  the  money  loaned 
on  these  notes  and  mortgages,  may  be  inconvenienced  or 
even  injured  by  the  enforcement  of  this  tax  in  the  mode  pre- 
scribed, or  that  such  notes  may  thereby  lose  their  negoti- 
ability. The  act  is  not  responsible  for  the  inconveniences 
which  may  result  from  disobedience  to  it.  The  restriction 
placed  upon  the  negotiability  of  the  notes  by  the  act  is  only 
for  the  purpose  of  taxation,  and  can  be  of  no  inconvenieuce 
to  any  one  except  in  a  case  of  delinquency,  and  then  the 
blame  must  rest  on  the  delinquent. 

Nor  is  it  material — if  true — that  the  plaintiff  may  not  be 
able  to  pay  these  debenture  holders  the  rate  of  interest  on 
their  money  that  it  expected  or  agreed  to,  because  of  the 
imposition  of  this  tax.  If  the  power  of  the  state  to  levy 
taxes  was  in  any  way  limited  or  restrained  by  the  fact  that 
its  exercise  might  hinder  or  prevent  any  one  from  perform- 
ing his  contract  with  another,  it  would  be  useless.  If  A 
rents  a  mill  of  B,  and  afterwards  becomes  unable  to  pay  the 
rent  on  account  of  a  tax  which  the  state  imposes  on  his 
business,  it  cannot  be  admitted  for  a  moment  that  the  act 
imposing  this  otherwise  valid  tax  is  void,  on  the  ground 
that  it  impairs  the  obligation  of  its  contract  to  pay  the  rent. 
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It  may  have  impaired  his  ability  or  means  of  performing  his 
contract,  and  so  might  a  fire  or  flood;  but  the  obligation  to 
perform  the  contract  wonld  be  untonched  in  either  case. 

Bnt  I  suspect  the  truth  about  this  complaint  is,  that  after 
the  payment  of  this  tax  in  addition  to  the  interest  dae  the 
debenture  holders,  the  profits  accruing  to  the  plaintiff  are 
JQst  so  much  diminished;  but  that  may  happen  to  any  one 
vrho  loans  money  in  a  country  where  mortgages  are  taxable 
or  liable  to  become  so. 

Whether  these  notes  and  mortgages  are  within  the  juris- 
diction of  the  state,  for  the  purpose  of  taxation,  is  a  question 
in  this  case,  but  not,  as  I  understand,  a  federal  one.  There 
is  no  provision  in  the  constitution  or  laws  of  the  United 
States  that  can  be  invoked  to  prevent  the  state  from  taxing 
any  property,  on  the  ground  that  it  is  not  within  its  juris- 
diction. The  power  of  a  state  to  levy  and  collect  taxes  is 
not  directly  limited  or  restrained  by  the  national  constitu- 
tion, except  in  the  case  of  duties  on  ''  imports  and  exports" 
and  *' tonnage."  (U.  S.  Const.,  art.  1,  sec.  10.)  In  a  few 
other  cases  it  is  so  restrained  incidentally  and  by  implica- 
tion, as  that  the  obligation  of  a  contract  shall  not  thereby 
be  impaired,  or  that  the  powers  of  the  national  government 
or  the  agencies  by  which  they  are  exercised  shall  not  be  hin- 
dered or  interfered  with.  (The  BaUtvay  Tax  Case,  8  Saw. 
250.)  All  other  limitations  upon  this  sovereign  power  must 
be  found  either  in  the  constitution  of  the  state  or  the  wis- 
dom and  justice  of  the  legislature  and  people.  So  long  as 
a  state  does  not  intrench  on  the  constitution  of  the  United 
States,  it  may  tax  anything  within  its  reach — ^anything  it 
can  lay  its  hands  on,  and  subject  to  its  power.  {Kirtland 
V.  Eolclikisa,  100  U.  S.  498.) 

It  follows  that  this  court,  in  deciding  this  question  of  the 
taxability  of  these  subjects  by  the  state,  will  be  governed  by 
the  decisions  of  the  supreme  court  of  the  state. 

In  Poppldon  v.  Yamhill  County,  8  Or.  341,  it  was  held 
that  notes  and  mortgages  are  personal  property,  and,  as 
such,  subject  to  assessment  and  taxation. 

In  Mum/ord  v.  Sewally  supra,  as  we  have  seen,  the  court 
held  that  a  mortgage  upon  real  property  in  this  state  is 
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taxable  by  the  state  without  reference  to  the  domicile  of  the 
owner,  or  the  iUvs  of  the  debt  or  note  secured  thereby. 
And  this  conclusion  is  accepted  by  this  court  as  the  law  of 
this  case.  Nor  do  I  wish  to  be  understood  as  having  any 
doubt  about  the  soundness  of  the  decision. 

A  mortgage  upon  real  property  in  this  state,  whether  con- 
sidered as  a  conveyance  of  the  same,  giving  the  creditor  an 
interest  in  or  right  to  the  same,  or  merely  a  contract  giving 
him  a  lien  thereon  for  his  debt  and  the  power  to  enforce  the 
payment  thereof  by  the  sale  of  the  premises,  is  a  contract 
affecting  real  property  in  the  state,  and  dependent  for  its 
existence,  maintenance,  and  enforcement  upon  the  laws  and 
tribunals  thereof,  and  may  be  taxed  here  as  any  other  inter- 
est in,  right  to,  or  power  over  land.  And  the  mere  fact 
that  the  instrument  has  been  sent  out  of  the  state  for  the 
time  being,  for  the  purpose  of  avoiding  taxation  thereon  or 
otherwise,  is  immaterial. 

But  the  right  to  tax  the  mortgage  may  not  give  the  state 
any  direct  power  over  the  debt  when  the  same  is  actually 
held  without  the  limits  of  the  state;  but  indirectly  it  does. 
A  sale  of  the  mortgage,  although  it  would  not  carry  with  it 
the  debt,  would  separate  them  and  leave  the  latter  without 
any  security.  A  purchaser  of  ihe  mortgaged  premises  from 
the  mortgagor,  who  has  or  may  purchase  the  mortgage  when 
sold  for  taxes,  would  thus  unite  in  himself  the  interest  of 
both  mortgagor  and  mortgagee,  and  hold  the  property  dis- 
charged from  the  debt. 

But  counsel  for  the  defendants  claim  that  these  debts  are 
actually  within  the  jurisdiction  of  the  state  for  the  purposes 
of  taxation,  on  the  ground  that  the  plaintiff  and  its  assign- 
ors, in  the  transaction  of  their  business  here,  out  of  which 
these  notes  and  mortgages  arose,  maintained  an  agent  in 
the  state  under  the  foreign-corporation  act.  (Or.  Laws, 
617,  sees.  7,  8.) 

As  to  any  of  the  foreign  corporations  required  by  that  act 
to  appoint  an  agent  to  represent  it  within  the  state  before 
doing  'business  here,  it  is  clear  to  my  mind  that  as  to  such 
business,  and  for  the  purposes  of  taxation,  it  is  a  domestic 
corporation,  having  a  residence  within  the  state.    But  in 
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the  case  of  the  Oregon  and  Washington  Trust  and  Investment 
Company  y.  Bathbun,  6  Saw.  32,  this  court  held  that  a  for- 
eign corporation  engaged  in  loaning  its  own  money  in  this 
state  was  not  within  the  pnrview  of  the  act,  as  limited  by 
its  title,  and  therefore  not  required  to  appoint  such  agent 
before  doing  business  here. 

Bnt  admitting  that  the  plaintiff  was  not  required,  while 
doing  business  in  Oregon,  to  appoint  and  keep  an  agent 
here  under  the  foreign-corporation  act,  nevertheless  it  ap- 
pears to  be  a  fact  that  the  business  out  of  which  these  notes 
and  mortgages  arose  was  done  here  through  an  agent,  res- 
ident in  Oregon.  The  money  of  the  plaintiff  was  sent  here 
to  be  loaned  by  this  agent  upon  applications  made  and  ac- 
cepted here;  and  although  the  notes  were  made  payable  to 
the  plaintiff  in  Dundee,  and,  with  the  mortgages,  sent  there 
for  safe-keeping,  they  are  and  have  been  returned  here  for 
payment,  and  the  money  received  on  them  reloaned  here. 

It  is  altogether  probable  that  the  otherwise  useless  cere- 
mony of  making  these  notes  payable  in  Dundee,  and  send- 
ing them  there  for  custody  until  their  maturity,  and  then 
returning  them  here  for  payment  and  collection,  is  a  mere 
shift  to  avoid  taxation  thereon  in  Oregon. 

In  fact,  it  appears  that  the  money  was  loaned  in  Oregon, 
and  the  notes  made  here,  with  the  understanding  between 
the  parties  that,  whatever  their  tenor,  they  should  be  paid 
and  payable  here. 

If  the  plaintiff  was  actually  engaged  in  loaning  money  in 
Dundee,  ajud  a  resident  of  Oregon  should  go  or  send  there 
and  procure  a  loan  from  it,  and  give  his  note  therefor,  the 
case  would  be  a  different  one,  although  the  note  was  secured 
by  a  mortgage  on  real  property  in  Oregon.  But  it  is  plain 
to  be  seen  that  that  is  not  this  case,  and  that  the  plaintiff 
conld  never  have  done  this  volume  of  business  here  in  that 
way.  Therefore,  availing  itself  of  the  comity  of  the  state, 
it  comes  here,  in  the  person  of  its  authorized  agent,  with 
its  money,  loans  and  reloans  it,  and  is  so  far,  I  think,  a  res- 
ident here  for  the  purposes  of  taxation. 

The  maxim  so  much  relied  on  by  the  plaintiff — that  per- 
sonal property  follows  the  person  of  the  owner — is  but  a 
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legal  fiction  invented  for  useful  purposes,  and  must  yield 
"whenever  the  purposes  of  convenience  or  justice  make  it 
necessary  to  ascertain  the  fact  concerning  the  sUua  of  such 
property.  In  cases  of  attachment,  and  for  the  purposes  of 
taxation,  it  is  constantly  disregarded,  as  the  following  cases 
will  show:  CcUlin  v.  HuU,  21  Vt.  158;  People  v.  Commis- 
sioners of  Taxes,  23  N.  T.  225;  People  v.  Home  Ins.  Co.,  29 
Gal.  533;  Green  v.  Van  Buskirk,  7  Wall.  150. 

And  the  case  of  the  State  Tax  on  Foreign-held  Bonds,  15 
Wall.  300,  cited  and  also  much  relied  on  by  counsel  for  the 
plaintiff,  only  decides  that  a  state  law  which  comes  between 
the  foreign  lender  and  the  local  borrower,  and  compels  the 
latter  to  pay  a  portion  of  the  interest  due  the  former  on  his 
debt,  as  taxes  to  the  state,  is  void,  because  it  impairs  the 
obligation  of  the  contract  between  the  parties.  And  this 
same  ruliug  could  as  well  have  been  made  on  this  ground, 
if  the  parties  had  both  been  citizens  of  the  state  seeking  to 
impose  the  tax.  The  case  was  before  the  court  on  a  writ  of 
error  to  the  judgment  of  the  supreme  court  of  the  state  of 
Pennsylvania,  and  this  was  the  only  federal  question  in  the 
case,  and  therefore  the  only  one  determined  by  it. 

Bat  on  the  question  of  uniformity,  I  confess  I  am  unable 
to  find  any  ground  on  which  this  act  can  be  harmonized 
with  the  constitution  of  the  state  and  upheld  as  a  valid 
law. 

It  is  expressly  confined  to  mortgages  on  land  in  only  one 
county,  and  thereby  admits  what  was  conceded  on  the  ar- 
gument, and  what  the  court  may  judicially  know,  that  there 
are  mortgages  in  this  state  on  land  in  more  than  one  county. 

Section  1  of  article  9  of  the  constitution  of  the  state,  al- 
ready referred  to,  not  only  requires  the  legislative  assembly 
to  "provide  by  law  for  uniform  and  equal  rate  of  assess- 
ment and  taxation,"  but  also  to  "prescribe  such  regula- 
tions"— make  such  laws — **as  shall  secure  a  just  valuation 
for  taxation  of  oil  pi^operty,  both  real  and  personal,  excepting 
such  only  for  municipal,  educational,  etc.,  purposes  as  may 
be  specially  excepted  by  law."  And  section  32  of  article  1 
declares  that  "all  taxation  shall  be  equal  and  uniform.'' 

The  rule  on  this  subject  prescribed  by  the  constitution 
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is  maDdaiory,  and  the  legislature,  in  exercising  the  power 
of  taxation,  most  conform  its  action  thereto.  Bat  the  cou- 
stitntion  must  have  a  reasonable  and  practical  construction 
in  this  respect.  It  does  not  require  that  a  law  on  this  sub- 
ject shall  have  mathematical  precision  or  secure  in  practice 
absolute  equality  and  uniformity. 

But  it  must  at  least  appear  to  have  been  enacted  with  a 
view  to  uniformity,  and  must  contain  provisions  reasonably 
calculated  to  secure  that  end  in  practice. 

But  when  an  act  not  only  fails  to  secure  uniform  taxation, 
but  upon  its  face  appears  to  have  been  passed  with  a  con- 
trary intent,  there  can  be  no  question  of  its  invalidity. 
For  instance,  no  one  would  claim  that  an  act  taxing  mort- 
gages in  all  the  counties  of  the  state  excepting  Yamhill,  or 
one  taxing  mortgages  in  all  the  counties  of  the  state  except 
those  in  the  Wallamet  valley,  was  intended  or  calculated  to 
produce  ''uniform"  taxation,  or  to  secure  ''a  just  valuation 
for  taxation  "of  "all  property"  not  exempt  therefrom  by 
the  constitution. 

Now,  there  is  no  difference  in  principle  between  such  nn 
act  and  the  one  under  consideration,  and  very  little  in  the 
circumstances.  The  latter  taxes  mortgages  on  land  in  no 
more  than  one  county  and  exempts  those  on  land  in  more 
than  one  county.  The  mortgage  taxed  and  the  mortgage 
not  taxed,  and  the  property  affected  by  them,  are  in  all 
essentials  the  same.  The  only  difference  between  them  is 
the  purely  adventitious  and  immaterial  one  that  in  the  one 
case  the  land  is  all  in  one  county,  and  in  the  other  is  in  two 
or  more;  as  in  the  case  of  the  railway  mortgages. 

Without  admitting  that  there  can  be  any  classification  of 
mortgages  for  taxation,  under  the  constitution  of  the  state, 
so  as  to  produce  a  difference  in  the  burden  imposed  ou 
them  or  the  cost  or  convenience  of  discharging  it,  there  is 
no  ground  to  say  that  this  discrimination  between  one  and 
two  county  mortgages  is  the  result  of  a  bona  fide  or  other 
attempt  to  so  classify  mortgages  for  the  purpose  of  taxation. 
Classification  for  the  purpose  of  state  taxation  cannot  be 
arbitrarily  made,  as  by  mere  reference  to  the  county  in 
which  the  property  is  situated.^For  such  purpose  a  mort- 
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gage  upon  an  acre  of  land  in  Polk  county  is  not  distinguish- 
able from  one  on  an  acre  of  land  in  Benton  county;  and  a 
law  providing  for  the  assessment  and  taxation  of  one  and 
not  the  other  is  wanting  in  the  uniformity  required  by  law, 
and  therefore  void. 

This  conclusion  cannot  be  made  plainer  by  argument.  If 
the  injunctions  of  the  constitution  in  this  respect  mean  any- 
thing, they  certainly  prohibit  this  kind  of  unequal  and  dis- 
criminating legislation  on  the  subject  of  taxation. 

This  being  a  suit  between  a  foreign  corporation  and  citi- 
zens of  this  state,  the  court  has  jurisdiction  of  the  contro- 
versy on  account  of  the  citizenship  of  the  parties,  whether 
a  federal  question  is  involved  in  the  controversy  or  not. 
The  defendants  are  intending  and  attempting  to  sell  and 
dispose  of  the  notes  and  mortgages  of  the  plaintiff,  respect- 
ively assessed  by  them  for  the  non-payment  of  an  illegal 
tax;  and  this  being  repeated  from  year  to  year  until  the 
maturity  and  payment  of  the  notes,  the  plaintiff  may  be 
compelled  to  maintain  a  corresponding  number  of  actions 
at  law  to  recover  the  amounts  so  collected,  to  prevent  and 
avoid  which  an  injunction  will  be  allowed.  (Pomeroy's  Eq. 
Jur.,  sees.  243-275.) 

But  the  act  under  which  the  defendants  are  proceeding 
to  dispose  of  the  plaintiff's  property  for  taxes  being  void, 
such  disposition  constitutes  a  violation  of  section  1  of  the 
fourteenth  amendment  to  the  constitution  of  the  United 
State,  which  forbids  a  state  **  to  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law,"  and  there- 
fore this  court  has  jurisdiction  of  the  case,  as  one  arising 
under  said  constitution,  without  reference  to  the  citizenship 
of  the  parties  thereto. 

If  the  defendants,  acting  for  and  in  the  name  of  the  state, 
are  allowed  to  take  the  plaintiff's  properly  for  taxes  assessed 
under  a  void  law,  the  state  would  thereby  deprive  the  plain- 
tiff of  such  property  "without  due  process  of  law,"  con- 
trary to  the  constitution  of  the  United  States.  (The  Bail' 
way  Tax  Case,  8  Saw.  251,  257.) 

The  constitution  of  the  state  (art.  4,  sec.  23,  subd.  20), 
also  prohibits  the  passage  of  "special  or  local  laws" — 
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"for  the  assessment  and  collection  of  taxes  for  state,  county, 
township,  or  road  purposes." 

In  Manning  y.  Klippel,  9  Or.  367,  it  was  held  that  an  act 
providing  for  the  compensation  of  the  sheri£fs  and  clerks  of 
fourteen  out  of  twenty-three  counties  of  the  state,  was  a  **  lo- 
cal ''  law  for  the  assessment  and  collection  of  taxes  for  county 
purposes,  and  therefore  within  this  prohibition,  and  void. 

The  terms  **  special"  and  **  local "  are  not  always  convert- 
ible, though  the  former  may  include  the  latter.  A  special 
act  is  one  that  comes  short  of  being  general.  The  latter 
comprehends  the  genus,  while  the  former  is  confined  to  the 
species.  In  EollamTs  Case^  4  Coke,  76  a,  cited  in  Smith's 
Commentaries,  sec.  798,  it  is  said  by  way  of  ilustration: 
"  Spirituality  is  genus;  bishopric,  deanery,  etc.,  are  species;^* 
and  the  author  adds:  ''  Hence,  acts  which  concern  the  whole 
spirituality  in  general  are  general  acts.  ^  '*'  ^  A  stat- 
ute concerning  leases  made  by  bishops  is  a  special  act,  be- 
cause it  concerns  the  bishops  only,,  who  are  but  a  species  of 
the  spirituality." 

An  act  providing  for  the  assessment  of  mortgages  gener- 
ally is,  so  far,  a  general  act.  It  comprehends  the  genus. 
But  an  act  providing  for  the  assessment  of  all  mortgages  for 
sums  exceeding  five  hundred  dollars,  or  not  payable  within 
one  year  from  the  date  of  their  execution,  is  special.  It 
comprehends  only  a  species  of  mortgages.  So  an  act  pro- 
viding for  the  assessment  of  mortgages  on  woodlands, 
ploughlands,  or  river-lands  is  special;  and  in  my  judgment, 
an  act  that  taxes  mortgages  on  land  in  no  more  than  one 
county,  to  the  exclusion  of  those  on  land  in  more  than  one, 
is  in  the  same  category.  It  does  not  comprehend  the  genus, 
mortgages,  but  only  the  species,  one-county  mortgages. 

Without  imputing  to  the  legislature  that  passed  this  act 
any  other  purpose  in  making  this  discrimination  between 
one  and  two  county  mortgages  than  a  desire  to  avoid  the 
supposed  inconvenience  of  applying  it  to  the  latter,  it  is 
well  to  remember  that  special  legislation  in  the  imposition 
of  taxes  is  sure,  if  unrestrained,  to  run  into  partiality,  op- 
pression, and  injustice.  To  prevent  this  evil,  this  inhibition 
against  special  legislation  was  placed  in  the  constitution. 
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It  is  not  material  to  the  decision  of  this  application  nor 
the  case,  except  as  to  the  loan  in  Marion  county,  to  ascer- 
tain how  far,  if  at  all,  this  act  is  prospectively  valid.  It 
forbids  any  more  two-county  mortgages  being  made,  but  it 
cannot,  nor  does  not,  attempt  to  annihilate  or  strike  ont  of 
existence  those  made  before  its  passage.  Admitting  that 
the  legislature  cannot  discriminate  between  mort^a<^es  on 
the  ground  of  the  locality  of  the  property  affected  by  tliera, 
it  follows  that  so  long  as  there  are  any  two-county  mortgages 
in  existence  in  the  state,  an  act  taxing  only  one-county  mort- 
gages is  open  to  the  objection  of  want  of  uniformity. 

In  reaching  this  conclusion  concerning  the  validity  of  this 
act,  I  have  not  been  uuminilful  of  the  responsibility  of  de- 
claring an  act  of  the  legislature  void.  But,  as  was  said  by 
this  court  under  similar  circumstances  {Oregon  dk  Washing-' 
ion  T,  &  L  Co.  v.  Rathbun,  5  Saw.  38),  **in  a  ])lain  case 
like  this,  it  is  as  much  the  duty  of  the  court  to  declare  the 
act  of  the  legislature  invalid  as  to  reform  or  set  aside  a  con- 
tract for  mistake  or  fraud.  In  so  doing,  it  but  upholds  and 
obeys  the  supreme  law — the  constitution — to  which  b<»th 
courts  and  legislatures  are  bound  to  conforra^their  conduct.** 

Let  the  injunction  issue  as  prayed  for;  the  plaintiff  first 
giving  a  bond  with  sufficient  surety,  to  be  approved  by  the 
master  of  this  court,  in  a  sum  equal  to  the  tax  in  qnestiort 
and  twenty  per  centum  thereon,  conditioned  that  the  plain- 
tiff will  pay  all  damages  which  the  defendants  or  either  of 
them  may  sustain  by  reason  of  such  injunction,  if  the  same 
shall  be  held  wrongful,  to  be  ascertained  by  a  reference  or 
otherwise,  as  this  court  may  direct. 

August  18th,  the  cause  was  further  heard  on  the  demurrer 
of  the  defendants  Sol  King,  George  Humphrey,  J.  R. 
Campbell,  H.  Holman,  and  B.  Forward,  to  the  bill,  and 
submitted  hj  Mr.  Willvim  H.  Effingerlov  the  plaintiff  on  the 
argument  made  on  the  motion  for  the  provisional  injunc- 
tion, and  the  brief  of  Mr.  Reuben  S.  Strnhan  and  Mr.  John 
RiuneU  for  these  defendants. 

D^:a.dy,  J.  The  grounds  of  this  demurrer  to  the  bill  are 
these:  1.  This  court  has  no  jurisdiction  of  the  subject  of 
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the  snit,  in  tbat  it  does  not  appear  that  the  corporation  or 
stockholders  of  the  plaintiff  are  citizens  or  subjects  of 
Great  Britain;  2.  There  is  no  question  arising  nnder  the 
constitution  or  laws  of  the  United  States  presented  herein; 
3.  The  act  of  the  legislative  assembly,  referred  to  in  the 
plaintiff's  bill  of  complaint,  is  not  in  conflict  with  the  con- 
stitution of  the  state  of  Oregon. 

A.S  to  the  first  objection  the  brief  is  silent.  But  upon 
examination  of  the  bill,  I  find  that  it  is  not  alleged  therein, 
in  so  many  words,  that  either  the  plaintiff  or  its  stockholders 
are  citizens  or  subjects  of  Great  Britain,  but  only  that  the 
former  is  ''resident" of  the  burg  of  Dundee  in  Scotland. 
But  it  is  also  alleged  that  the  plaintiff  is  a  ''foreign  corpo- 
ration duly  incorporated  under  the  laws  of  Great  Britain;'* 
and  this,  in  legal  effect,  is  the  same  as  saying  that  it  is  a 
subject  of  Great  Britain. 

For  the  purpose  of  jurisdiction  in  the  national  courts,  the 
members  or  stockholders  of  a  corporation  are  conclusively 
presumed  to  be  citizens  of  the  state  under  whose  laws  it  is 
created  or  formed,  and  in  which  it  has  its  corporate  exist- 
ence; and  a  suit  by  or  against  such  corporation  is  therefore 
presumed  to  be  a  suit  by  or  against  citizens  of  the  state 
which  created  it.  (0.  dk  M.  Ry  Co,  v.  Wheeler^  1  Black,  295, 
and  cases  there  cited ;  Cowles  v.  Mercer  County,  7  Wall.  121 ; 
BaUioay  Co.  v.  Whitton,  13  Id.  283.) 

And  this  rule  is,  upon  principle,  as  applicable  to  corpora- 
fiDns  formed  under  the  laws  of  a  foreip:n  country  as  under 
the  laws  of  any  of  the  states  of  the  Union,  which  are,  so 
far,  foreign  to  one  another.  A  corporation  formed  under 
the  laws  of  Great  Britain  is  necessarily  resident  therein, 
and  its  members  are  presumed  to  be  subjects  thereof. 

The  second  objection,  assuming  it  to  be  true  in  statement, 
as  it  is  not,  is  altogether  immaterial.  The  jurisdiction  of 
this  court  over  this  controversy  is  fully  authorized  by  the 
character  of  the  citizenship  of  the  parties  without  reference 
to  the  subject-matter.  The  suit  being  between  an  alien  on 
the  one  hand  and  citizens  of  a  state  of  this  Union  on  the 
other,  the  court  has  jurisdiction  of  the  controversy,  let  the 
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qestioDS  inyolved  therein  be  what  they  may.  (Art  3,  see. 
2,  U.  S.  Const. ;  Act  of  1875,  sec.  1,  18  Stat.  470.) 

In  Cumminga  y.  National  Banky  101 TT.  S.  153,  the  supreme 
court  took  jurisdiction  of  a  suit  between  a  national  bank 
and  county  treasurer  to  restrain  the  latter  from  collecting 
a  tax  from  the  former,  under  the  laws  of  Ohio,  on  the 
ground  that  the  bank,  being  organized  under  an  act  of  con- 
gress, had  a  right  to  sue  in  the  national  courts,  and  did  re- 
strain the  collection  of  the  tax  on  the  ground  that  it  was 
imposed  in  violation  of  the  rule  of  uniformity  prescribed 
by  the  constitution  of  the  state,  in  that  the  stock  of  the 
bank  was  assessed  at  its  full  cash  yalue,  while  the  real  and 
other  property  of  the  county  was  deliberately  assessed  at  a 
much  less  yalue. 

But  there  are  two  questions  made  in  the  case  that  arise 
under  the  constitution  of  the  United  States,  either  of  which 
is  sufScient,  so  far,  to  giye  this  court  jurisdiction  of  the 
suit,  without  reference  to  the  citizenship  of  the  parties. 
And  these  are:  1.  Does  the  act  of  1882  impair  the  obliga- 
tion of  the  contract  between  the  plaintiff  and  its  debtors, 
contrary  to  section  10  of  article  1  of  the  constitution  of  the 
United  States?  and  2.  Said  act  being  unconstitutional 
and  yoid  for  want  of  uniformity,  and  because  the  same  is 
special,  does  not  the  enforcement  of  it  by  the  sale  of  the 
plaintiff's  debts  and  mortgages  so  far  deprive  it  of  its  prop- 
erty without  due  process  of  law,  contrary  to  the  fourteenth 
amendment  ?  The  first  of  these  questions  was  answered,  on 
the  application  for  the  injunction,  in  the  negative,  and  the 
second  in  the  afiBirmative. 

The  third  objection  involves  the  question  of  the  validity 
of  the  act  of  1882. 

The  principal  point  made  in  the  brief  under  this  head, 
that  requires  attention,  is  this:  Admitting  that  the  act  of 
1882,  taken  by  itself,  does  not  provide  for  a  ''  uniform  and 
equal  rate  of  assessment  and  taxation  of  all  mortgages,  as 
required  by  the  constitution  (art.  9,  sec.  1),  yet,  when  con- 
sidered in  connection  with  the  existing  law  on  that  subject, 
and  as  a  part  of  it,  it  is  not  open  to  that  objection. 

The  argument  in  support  of  this  proposition  is  substan- 
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tially  this:  By  the  law  of  1854,  in  force  when  the  act  of  1882 
went  into  effect,  all  '' personal  property,"  including  ''all 
debts  due  or  to  become  due  from  solvent  debtors,  whether 
on  account,  contract,  note,  mortgage,  or  otherwise,"  were 
"subject  to  taxation  in  the  manner  provided  by  law."  (Or. 
Laws,  748,  sees.  1,  3;  Id.  752,  sec.  17;  Sess.  Laws  1876, 69.) 
And  as  the  law  of  1882  did  not  include  debts  secured  by 
two-county  mortgages,  they  continued  taxable,  nothwith* 
standing,  under  the  old  law,  at  "  their  true  value  in  cash," 
as  the  personal  property  of  the  owner  in  the  county  where 
he  resides,  and  therefore  there  is  no  want  of  uniformity  in 
the  result. 

This  point  was  not  made  on  the  hearing  of  the  applica- 
tion for  the  injunction.  The  argument  in  support  of  it  is 
plausible;  but  upon  careful  consideration,  I  do  not  think  it 
is  sound. 

The  uniformity  and  equality  which  the  constitution  en- 
joins on  the  legislature  the  duty  of  providing  for  is  a  ''  uni- 
form and  equal  rate  of  assessment  and  taxation"  of  all 
property  not  exempt  therefrom.  And  this  requires  that 
all  property  liable  to  taxation  within  the  state,  couuty, 
town,  or  other  taxing  district,  shall  be  taxed  equally — that 
is,  shall  be  assessed  or  valued  for  taxation  by  the  same 
rule  and  method,  and  pay  the  same  rate  on  such  valuation. 

As  was  said  by  the  supreme  court  in  Mumford  y.  Sewell 
(Daily  Oregonian,  May  25,  1883,  11  Or.),  the  act  of  1882 
was  the  first  legislation  providing  for  the  taxation  of  mort- 
gages in  this  state;  and  it  is  confined  by  its  terms  to  mort- 
gages on  land  in  only  one  county.  It  being  admitted  that 
there  are  mortgages  on  land  in  more  than  one  county  in  the 
state,  the  law  lacks  uniformity.  And  it  is  not  only  wanting 
in  uniformity — it  does  not  even  profess  or  seek  to  obtain  it; 
but  the  contrary.  It  does  not  include,  as  it  should,  all 
mortgages;  and  it  distinguishes  between  those  included  and 
excluded,  by  a  circumstance  so  irrelevant  and  adventitious 
that  it  can  never  be  the  basis  of  any  just  or  reasonable 
classification  for  the  purpose  of  taxation. 

Neither  is  it  true,  as  assumed  by  the  argument  for  the 
present  defendants,  that  mortgages  are  taxed  under  the  old 
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law.  That  law  only  applies  to  solvent  "debts,"  whether 
"on  account,  contract,  note,  mortgage,  or  otherwise."  I 
know  there  is  a  dictum  in  Poppleion  v.  Yamhill,  8  Or.  342, 
to  the  effect  that  "notes  and  mortgages  shonld  be  regarded 
as  personal  property,  and  snbject  to  assessment  for  taxes.'* 
But  the  question  before  the.  court  was  simply  whether  or 
not  the  county  authorities  had  acted  legally  in  listing  cer- 
tain "debts"  due  the  plaintiff  on  note  and  mortgage  for 
taxation.  There  was  no  attempt  to  assess  a  note  or  mort- 
gage specifically,  as  a  thing  or  property,  but  only  the  debt 
or  chose  in  action  evideDced  thereby;  and  the  phrase 
"notes  and  mortgages"  is  evidently  used  by  the  court  to 
signify  the  debts  which  they  represent,  and  which  alone  the 
statute  made  taxable.  I  think  it  is  common  knowledge  that 
the  act  of  1854  was  never  understood  to  include  either  notes 
or  mortgages  as  taxable  property,  but  only  the  solvent  debts 
evidenced  by  them,  and  that  no  mortgage  was  ever  listed, 
as  such,  for  taxation  in  this  state  prior  to  the  act  of  1882. 
So  that,  taking  the  law  as  it  stands,  and  giving  effect  to  the 
old  law  so  far  as  it  is  not  displaced  by  the  new  one,  the 
statute  does  not  provide  for  the  taxation  of  all  mortgages  in 
the  state  for  state  purposes,  or  in  any  county  thereof  for 
county  purposes,  but  only  for  such  as  may  chance  to  be  on 
land  in  no  more  than  one  county.  But  while  it  is  not  dis- 
tinctly asserted  in  this  argument,  it  is  silently  assumed  by 
it  that  the  taxation  of  a  debt,  under  the  old  law,  that  hap- 
pens to  be  secured  by  a  mortgage,  is  equivalent  to  the  tax- 
ation of  said  mortgage  under  the  act  of  1882.  But  if  this  is 
so,  what  occasion  was  there  for  the  passage  of  the  act? 
None  whatever. 

But  admitting  that  the  old  law  in  taxing  a  debt  "due  on 
a  mortgage  "  imposes  the  same  burden  on  the  creditor  that 
it  would  if  it  had  taxed  the  mortgage,  and  that  the  differ- 
ence between  taxing  a  debt  "due  on  a  mortgage"  and  tax- 
ing the  latter  for  the  value  of  the  former  is  a  merely  nom- 
inal one,  still  the  marked  difference  in  the  mode  of  the 
assessment,  if  not  the  rule  of  valuation,  between  the  two 
laws,  make  it  very  doubtful  whether  a  mortgage  assessed 
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nnder  the  one  is  uniformly  and  equally  taxed  with  one  as- 
sessed under  the  other. 

A  debt  or  mortgage  assessed  under  the  old  law  is  valued 
by  the  assessor  of  the  county  where  the  creditor  lives.  He 
is  selected  by  the  local  influence  of  which  the  creditor  is  a 
part,  and  subject  to  all  the  friendly  and  favoring  impulses 
and  influences  which  naturally  arise  out  of  near  neighbor- 
ship, common  interest,  and  mutual  dependency.  And  if  the 
creditor  is  dissatisfied  with  the  action  of  the  assessor  he 
may  appeal  to  a  local  board  of  equalization,  easy  of  access 
and  subject  to  the  same  impulses  and  influences.  And  he 
can  pay  his  taxes  in  the  county  where  he  lives  and  have  the 
benefit  in  his  business  or  property  of  their  expenditure  in 
his  vicinity. 

But  in  the  case  of  a  mortgage  assessed  for  taxation  under 
the  new  law,  all  this  is  liable  to  be  reversed.  The  mort- 
gage is  valued  by  the  assessor  of  the  county  where  the 
debtor  lives,  and  the  taxes  must  be  paid  there.  In  a  word, 
all  the  local  influences  and  prejudices  which  are  so  liable 
to  affect  the  assessment  of  the  mortgage  and  the  collection 
of  the  tax  thereon  are  almost  certain  to  operate  unfavor- 
ably to  the  absent  and  voteless  creditor.  Taking  human 
nature  as  we  find  it,  it  is  morally  certain  that  one  and  two 
county  mortgages  will  not  be  uniformly  and  equally  assessed 
and  taxed  under  circumstances  and  influences  so  diverse  as 
these. 

But  it  may  be  that  these  inequalities  are  not  the  necessary 
result  of  the  law,  but  must  be  attributed  to  its  maleadmin- 
istration  or  human  infirmity,  and  therefore  it  cannot  be 
held  unconstitutional  on  account  of  them.  As  was  said  by 
Mr.  Justice  Miller  in  Cummings  v.  National  Bank,  supra,  161, 
the  doings  of  those  charged  with  the  administration  of  the 
statute  may  be  unlawful,  while  the  law  itself  is  valid.  As 
where  the  law  requires  all  property  to  be  assessed  at  its 
true  cash  value,  and  the  officers  of  a  county  charged  with 
the  administration  of  this  law  purposely  and  generally 
assess  certain  property — for  instance,  the  land — at  half  its 
cash  value,  and  certain  other  property — for  instance,  mort- 
gages— at  par  or  their  full  cash  value.     This  want  of  uni- 
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formity  cannot  be  charged  to  the  law,  bnt  to  the  miscondact 
of  those  who  administer  it;  and  the  remedy,  as  was  held  in 
Cummxnga  v.  NcUional  Bank,  supra,  is  not  against  the  law, 
bui  its  illegal  administration.  In  snch  case  the  owner  of 
the  mortgage  may  have  the  collection  of  one  half  the  tax 
levied  on  his  mortgage  judicially  restrained,  and  thereby 
secure  uniformity  in  the  taxation  of  the  land  and  mortgage. 
Yet  it  is  apparent  that  the  legislature  does  not  obey  the 
spirit  of  the  injunction  of  the  constitution  when  it  provides 
for  the  taxation  of  mortgages  in  a  manner  which,  while  it  is 
uniform  and  just  in  letter  and  form,  will,  as  every  one  at  all 
conversant  with  the  subject  knows,  result  otherwise  in 
practice. 

But  mortgages  which  are  assessed  in  different  counties 
are  also  liable  to  pay  different  rates  of  local  taxation.  For 
instance:  A  lives  in  Clackamas  county  and  owns  a  mortgage 
on  land  in  Yamhill  and  Polk  counties.  Being  a  two-county 
mortgage,  it  is  assessed  to  him  in  Clackamas  county,  if  at 
all,  and  pays  the  county,  road,  and  school  tax  levied  in  that 
county.  B  lives  in  the  same  county,  and  owns  a  mortgage 
on  laud  in  Yamhill  county.  Being  a  one-county  mortgage, 
it  is  assessed  and  pays  taxes  in  the  latter  county;  and  it  is 
therefore  morally  certain  that  it  will  pay  a  different  rate  of 
local  taxation  from  A's  mortgage  on  land  in  the  same 
county.  For  this  want  of  uniformity,  supposing  that  two- 
county  mortgages  are  taxable  at  all,  I  think  the  law  must  be 
held  responsible.  The  fault  is  the  necessary  result  of  the 
law,  and  not  its  administration.  The  difference  in  the  rate 
of  local  taxation  in  the  several  counties  of  the  state  is  as 
well  known  as  the  difference  in  their  size,  and  is  as  inevita- 
ble as  the  difference  per  acre  in  the  yield  of  grain  within 
their  borders.  And  still,  until  it  appears  that  the  local  rate 
is  greater  instead  of  less  in  Yamhill  than  in  Clackamas,  B 
may  have  no  right  to  complain  of  this  want  of  uniformity, 
because  he  is  not  injured  by  it. 

But  waiving  these  suggestions,  I  see  no  reason  to  conclude 
that  there  is,  or  ever  was,  any  law  of  this  state  providing  for 
the  taxation  of  mortgages,  except  the  act  of  1882,  and 
that  is  expressly  limited  to  mortgages  on  land  **  in  no  more 


Dist.  Or.]    Dundee  eto.  Co.  v.  School  District.  77 

1884.]  Opinion  of  the  Court — Deady,  J. 

« 

than  one  oonoty,"  and  is  therefore  void  for  want  of  aniform- 
itv. 

But  it  is  also  claimed  in  defendant's  brief  that,  admitting 
that  the  act  of  1882  ''exempts"  two-county  mortgages  from 
taxation,  the  exemption  is  void  and  the  law  valid.  (Citing 
People  V.  McCreery,  Cal.  432;  People  v.  Oerke,  35  Id.  678; 
and  People  v.  Black  Diamond  Co.,  37  Id.  54.) 

The  latter  two  cases  merely  affirm  the  decision  made  in 
the  first  one.  In  that  the  court  held,  reversing  the  cases  of 
People  V.  Coleman,  4  Cal.  46,  and  High  v.  Slioemaker,  22  Id. 
363,  that  under  the  constitution  of  the  state,  which  requires 
that  ''taxation  shall  be  equal  and  uniform  throughout  the 
state,"  and  that  "  all  property  in  the  state  shall  be  taxed  in 
proportion  to  >ts  value,"  the  legislature  had  no  power  to 
exempt  private  property  from  taxation. 

By  the  general  revenue  act  then  (1867)  in  force,  it  was 
provided  that  ' '  all  property  of  every  kind  and  nature  what- 
ever within  the  state  shall  be  subject  to  taxation,  except " 
certain  property  therein  specified,  as  mining  claims  and 
growing  crops. 

The  defendant  resisted  the  collection  of  a  tax  levied 
under  this  law  on  property  not  within  the  exemptions,  on 
the  ground  that  the  whole  act  was  unconstitutional  and  void 
on  account  of  the  exemptions.  But  the  court  held  that  the 
exemption,  being  void,  was  no  part  of  the  act,  and  that  it 
must  be  read  as  if  that  provision  had  not  been  inserted  in 
it.  To  have  held  otherwise  would  have  left  the  state  wholly 
without  a  revenue  act  or  revenue,  and  doubtless  the  argu- 
ment ab  inconvenienti  had  weight  with  the  court 

But  that  is  not  this  case  by  any  means.  The  act  of  1882 
does  not  deal  with  two-county  mortgages,  nor  "exempt" 
them  from  its  operation.  It  relates  simply  to  one-county 
mortgages,  and  if  two-county  mortgages  are  not  affected  by 
it,  it  is  not  because  it  exempts  them  from  its  operation,  but 
for  the  reason  they  are  not  included  in  it.  It  is  a  case, 
then,  not  of  an  illegal  "exemption,"  but  an  "omission,"  or 
failure  to  provide.  If  the  act  had  expressly  or  in  effect  first 
provided  for  the  taxation  of  all  mortgages,  and  then  de- 
clared that  two-county  mortgages  should  be  exempt  from 
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its  operation,  the  case  would  be  parallel  with  People  v.  J/c- 
Creery,  And  upon  the  law  of  that  case  the  court  might  de- 
clare the  exemption  void,  and  thus  leave  the  act  to  haye 
effect  according  to  its  terms  upon  all  mortgages. 

But  in  a  case  like  this,  where  the  unconstitutionality  of 
an  act  arises  from  an  <' omission"  rather  than  an  insertion, 
there  is  nothing  to  strike  out  or  declare  void,  unless  it  be 
the  whole  act.  A  court  may  declare  a  clause  in  an  act  in- 
valid, and  leave  the  act  to  stand  without  it,  if  the  operation 
does  not  nullify  or  render  nugatory  what  remains.  But  it 
cannot  put  words  into  an  act  which  the  legislature  has 
omitted — and,  presumably,  designedly  so — for  the  purpose 
of  making  it  valid.  That  would  be  legislation — ^making  the 
law,  rather  than  declaring  it.  In  other  words,  the  power  to 
strike  an  unconstitutional  clause  out  of  an  act  is  a  very 
different  thing  from  the  power  to  insert  one  in  an  act  to 
make  it  constitutional.  The  one  is  judicial,  the  other  legis- 
lative. 

But  it  is  also  suggested  in  the  brief  for  the  defendants 
that  the  words  of  description  or  limitation,  ''in  no  more 
than  one  county,"  by  which  the  operation  of  the  act  is  re- 
strained or  confined  to  one-county  mortgages,  may  be 
stricken  out  as  unconstitutional,  and  then  the  act  would  in 
terms  apply  to  all  mortgages,  and  therefore  not  be  obnox- 
ious to  the  charge  of  the  want  of  uniformity.  But  that 
would  defeat  the  purpose  of  the  legislature,  which  was  to 
tax  one-county  mortgages,  and  no  other.  Besides,  the 
method  of  proceeding  under  the  act  is  not  adequate  to  the 
assessment  of  two-county  mortgages,  and  therefore  it  could 
not  be  enforced  against  them,  and  would  still  remain  what 
the  legislature  intended  it  should  be,  an  act  for  the  taxation 
of  one-county  mortgages.  The  act  would  still  contain  the 
positive  direction  (sec.  2)  that  a  mortgage  for  the  secu- 
rity of  a  debt  shall  be  assessed  in  the  county  where  the  land 
lies;  and  this  itself  would  prevent  the  application  of  the 
act  to  a  mortgage  upon  land  in  more  than  one  county. 

But  passing  the  question  of  uniformity,  this  act  is  clearly 
void  because  it  was  passed  in  violation  of  section  23  of  ar- 
ticle 4  of  the  constitution,  which  expressly  forbids  the  pas- 
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sage  of  a  '^ special  or  local'*  law  ''for  the  assessment  and 
collection  of  taxes."  It  is  not  necessary  to  add  to  what  was 
said  on  this  subject  in  the  former  opinion,  as  the  brief  only 
refers  to  AUen  v.  Hirsch,  8  Or.  412,  which  I  regard  as 
OTermled  by  Manning  v.  Klippel,  9  Or.  367,  so  far  as  it 
decides  that  a  public  statute  cannot  be  a  "  special  or  local " 
one,  within  the  meaning  of  section  23  of  article  4  of  the 
constitution  of  the  state. 

A  "special"  act  relates  to  a  part,  and  not  the  whole — 
as  one-county  mortgages,  and  not  all  mortgages.  And 
whether  it  is  also  considered  a  '*  public  "or  '*  private  "  one 
is  altogether  immaterial  and  irrelevant.  Under  the  con- 
stitution of  this  state,  all  statutes  are  "public ''  ones  unless 
otherwise  declared  in  the  body  of  the  act.  (Or.  Const., 
art.  9,  sec.  27.)  * 

If  an  act  is  not  a  "special"  one  because  it  is  also  a  "pub- 
lic "  one — that  is,  an  act  of  which  courts  take  judicial  notice — 
then  every  prohibition  contained  in  the  constitution  against 
special  legislation  may  be  violated  with  impunity. 

According  to  this  idea,  if  the  law  is  "  public  "  it  is  not 
special.  But  the  constitution  makes  it  public,  however 
special  in  its  nature  or  operation,  unless  the  legislafure 
otherwise  declare.  So,  as  there  can  be  no  special  law,  ac- 
cording to  this  theory,  unless  the  legislature  declares  it 
private,  it  is  not  likely  that  when  it  undertakes  to  pass  an 
act  upon  subjects  forbidden  to  special  legislation  that  it 
will  take  the  trouble  to  declare  it  private,  and  thus  subject 
it  to  the  risk  of  being  declared  unconstitutional. 

But  undoubtedly,  under  the  constitution  of  the  state  an 
act  may  be  both  "  public  "  and  "  special  or  local,"  and  the 
presence  of  one  of  these  qualities  in  no  way  implies  or  ex- 
cludes the  other.  An  act  cannot  be  both  "public"  and 
"  private,"  but  it  can  be  either  and  be  special. 

The  brief  for  the  defendants  also  contains  the  statement, 
much  circulated  at  the  time  the  provisional  injunction  was 
allowed,  to  the  effect  that  the  supreme  court,  in  Mum/m-d  v. 
Seivell,  supra,  had  decided  that  the  act  of  1882  is  not  in  con- 
flict with  the  constitution  of  the  state,  and  this  court  had 
disregarded  such  decision,  and  held  the  act  void  notwith- 
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staDding.  Now,  the  fact  is,  the  conrt,  iu  Mumfordy. SetoeU^ 
did  not  hold  the  act  coDstitatiooal  any  further  than  as  fol- 
lows: 1.  It  was  passed  by  the  legislature  according  to  the 
form  prescribed  by  the  constitution;  2.  The  legislature  has 
power  to  provide  for  the  taxation  of  mortgages;  and  3.  The 
act  does  not  impair  the  obligation  of  the  contract  between 
the  mortgagor  and  mortgagee.  The  first  of  these  rulings 
was  followed  by  this  court,  of  course,  without  comment, 
and  the  second  with  express  approbation.  The  third  rul- 
ing was  concurred  in,  but  as  the  question  involved  is  a 
federal  one,  it  was  decided  by  this  court  for  itself. 

The  question  of  uniformity,  upon  which  this  court  held 
the  act  void,  was  not  presented  to  the  state  court,  or  de- 
cided by  it.  If  it  had  been,  this  court  would  have  followed 
it  also. 

To  intelligent  and  fair-minded  persons  this  explanation 
of  so  plain  a  matter  may  seem  superfluous.  But  the  state- 
ment that  this  court  had  wantonly  and  arbitrarily  disre- 
garded a  decision  of  the  supreme  court  of  the  state  on  a 
question  of  local  law  has  been  so  positively  and  persistently 
made  that  I  deem  it  but  just  to  myself  and  the  court  in 
which  I  have  the  honor  to  sit  to  correct  it. 

It  is  hardly  necessary  to  add  that  in  all  my  action  in  this 
matter  I  have  not  been  influenced  by  any  desire  to  promote 
or  preveut  the  taxation  of  mortgages,  but  only  to  ascertain 
and  determine  the  rights  of  the  parties  to  this  suit,  under 
the  laws  and  constitutions  of  the  country. 

The  demurrer  is  overruled,  and  the  defendants  have  ten 
days,  as  provided  in  the  stipulation,  in  which  to  answer  the 
bill. 


Minnie  Heinrich  v.  The  Pullman  Palace   Car 

Company. 

CiBcmT  CouET,  District  op  Obegon. 
Maboh  7,  1884. 

1.  Liability  of  the  Master  for  the  Act  of  his  Servant. — A  nuuster  is 
liable  for  the  act  of  his  servant  when  done  within  the  scope  or  general 
course  of  his  employment,  although  done  contrary  to  the  master's  orders. 
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Before  Deaby,  District  Judge. 

Mr,  Julius  Moreland,  for  the  plaintiff. 

Mr.  Charles  B.  Bellinger,  for  the  defendant. 

Deabt,  J.  This  action  is  brought  bj  the  plaintiff,  a 
citizen  of  Minnesota,  against  the  defendant,  a  corporation 
formed  under  the  laws  of  Illinois,  to  recover  twenty-five 
thousand  dollars  damages  for  an  injury  to  her  person,  re- 
ceived while  travelling  as  a  passenger  on  a  Pullman  palace 
car,  attached  to  a  train  on  the  Northern  Pacific  railway  run- 
ning from  St.  Paul  to  Portland,  and  caused,  as  alleged,  by 
the  negligent  handling  of  a  pistol  by  the  porter  in  charge  of 
said  car  while  '*  in  the  discharge  of  his  duty  as  such  porter," 
and  '^  while  attending  to  the  defendant's  business,"  whereby 
the  same  fell  on  the  car  floor  and  was  discharged — the  ball 
eutering  the  thigh  of  the  plaintiff  and  inflicting  a  dangerous 
wound  therein. 

The  answer  of  the  defendant  controverts  the  allegation  of 
the  plaintiff  that  the  porter  ''was  in  the  discharge  of  his 
duty"  when  he  let  the  pistol  fall;  and  also  contains  a  plea 
in  bar  of  the  action,  that  the  pistol  mentioned  in  the  com- 
plaint was  the  property  of  a  passenger  on  said  train;  that 
said  porter  received  it  from  the  owner  and  was  carrying  it 
through  the  car  at  the  request  of  said  owner,  and  not  other- 
wise, at  the  time  of  the  discharge  and  wounding  in  the  com- 
plaint mentioned;  and  that  it  is  one  of  the  defendant's  rules 
and  directions  to  all  its  car  porters  that  they  are  not  per- 
mitted to  receive  any  package,  baggage,  or  article  of  luggage 
from  passengers  or  to  become  custodians  thereof,  which  rule 
and  order  was,  at  the  time  of  the  taking  and  carrying  of  said 
pistol  by  said  porter,  well  known  to  him;  and  that  said 
porter  in  so  receiving  and  carrying  said  pistol  was  acting  in 
violation  of  the  defendant's  orders. 

To  this  new  matter  the  plaintiff  demurs,  for  that  it  does 
not  constitute  a  defense  to  the  action. 

A  corporation  is  liable  to  the  same  extent  as  a  natural 
person  for  an  injury  caused  by  its  servant  in  the  course  of 
6 
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his  employment.  {Moore  v.  FUchburgh  Ry  Co.,  4  Gray,  465; 
Ihayer  v.  Boston,  19  Pick.  511.) 

In  Story  on  Agency,  sec.  452,  it  is  laid  down  that  a  prin- 
cipal is  **  liable  to  third  persons  in  a  civil  sait  for  the  frauds, 
deceits,  concealments,  misrepresentations,  torts,  negli- 
gences, and  other  malefeasances  or  misfeasances  and  omis- 
sions, although  the  principal  did  not  authorize  or  justify,  or 
participate  in,  or,  indeed,  know  of  such  misconduct,  or  even 
if  he  forbade  the  acts  or  disapproved  of  them.  In  all 
such  cases  the  rule  applies,  respondeat  superiw;  and  it  is 
founded  on  public  policy  and  convenience;  for  in  no  other 
way  could  there  be  any  safety  to  third  persons  in  their  deal^ 
ings,  either  directly  with  the  principal,  or  indirectly  with 
him  through  the  instrumentality  of  agents.  In  every  such 
case  the  principal  holds  out  his  agent  as  competent  and  fit 
to  be  trusted;  and  thereby,  in  effect,  he  warrants  his  fidelity 
and  good  conduct  in  all  matters  within  the  scope  of  his 
agency." 

In  Bamsden  v.  Boston  &  Albany  B'y  Co,,  104  Mass.  117,  it 
was  held  that  the  corporation  was  liable  to  an  action  for  an 
assault  and  batteiy,  for  the  act  of  its  conductor  in  wrong- 
fully and  unlawfully  attempting  to  seize  the  parasol  of  a 
passenger  for  her  fare.  In  delivering  the  opinion  of  the 
court,  Mr.  Justice  Gray  said:  " If  the  act  of  the  servant  is 
within  the  general  scope  of  his  employment,  the  master  is 
equally  liable,  whether  the  act  is  wilful  or  merely  negligent, 
or  even  if  it  is  contrary  to  an  express  order  of  the  master." 

In  Philadelphia  &  Beading  BaUway  Co.  v.  Derby,  14 
How.  294,  a  servant  of  the  corporation  ran  an  engine  on  its 
track  contrary  to  its  express  order,  and  thereby  caused  a 
collision  in  which  the  defendant  was  injured;  and  it  was 
held  that  the  corporation  was  liable  for  the  injury. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Grier 
said:  "The  rule  of  respondeat  superior,  or  that  the  master 
shall  be  civilly  liable  for  the  tortious  acts  of  his  servant,  is 
of  universal  application,  whether  the  act  be  one  of  omission 
or  commission,  whether  negligent,  fraudulent,  or  deceitful. 
If  it  be  done  in  the  course  of  his  employment,  the  master  is 
liable;  and  it  makes  no  difference  that  the  master  did  not 
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anthorize,  or  even  know  of  the  servant's  acts  or  neglect,  or 
even  if  he  disapproved  or  forbade  it,  he  is  equally  liable,  if 
the  act  be  done  in  the  course  of  his  servant's  employment." 

The  aathorities  to  this  point  might  be  maltiplied  indefi- 
nitely, but  these  are  sufficient. 

Tried  by  them,  this  defense  is  clearly  bad.  It  is  not 
alleged  that  the  corporation  commanded  the  porter  to  do 
the  act  which  caused  the  injury  to  the  plaintiff,  and  there- 
fore if  it  was  not  done  in  the  course  of  his  employment,  it 
is  not  liable  therefor.  But  if  the  act  was  done  in  the  course 
of  his  employment,  the  corporation  is  liable  to  the  plaintiff 
for  the  injury  caused  thereby,  notwithstanding  the  order  to 
the  porter.  The  case,  so  far  as  appears,  must  turn  on  the 
issue  made  by  the  denial  of  the  allegation  that  the  porter 
was  in  the  discharge  of  his  duty  or  the  course  of  his  em- 
ployment, at  the  time  he  let  the  pistol  fall.  And  whether 
he  was  acting  contrary  to  his  employers'  orders  or  not  is 
altogether  immaterial.    (Wood's  Mas.  &  Serv.,  sec.  283.) 

In  Whart.  on  Negligence,  sec.  157,  the  learned  author,  iu 
discussing  this  subject,  says  that  ''he  who  puts  in  operation 
an  agency  which  he  controls,  while  he  receives  its  emolu- 
ments, is  responsible  for  the  injuries  it  incidentally  inflicts. 
Servants  are  in  this  sense  machinery,  and  for  the  defects  of 
his  servants  toUhin  tlie  scope  of  their  employment  the  master 
is  as  much  liable  as  for  the  defects  of  his  machines." 

And  Cooley  on  Torts,  639,  says:  ''It  is  immaterial  to 
the  master's  responsibility  that  the  servant  at  the  time  was 
neglecting  some  rule  of  caution  which  the  master  had  pre- 
scribed, or  was  exceeding  his  master's  instructions,  or  was 
disregarding  them  in  some  particular,  and  that  the  injury 
which  actually  resulted  is  attributable  to  the  servant's  fail- 
ure to  observe  the  directions  given  him.  In  other  words, 
it  is  not  sufficient  for  the  master  to  give  proper  directions, 
he  must  also  see  that  they  are  obeyed." 

And  on  page  540  the  learned  author  gives  an  apt  illustra- 
tion of  the  rule.  A  farm  servant  burned  over  the  fallow 
when  the  wind  was  from  the  west,  and  thereby  destroyed 
the  adjoining  premises  on  the  east,  although  he  had  been 
directed  on  that  very  ficcount  not  to  set  out  the  fire  unless 
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the  wind  was  in  the  west^  and  the  master  was  respon- 
sible. 

The  cases  cited  by  counsel  are  not  in  conflict  with  this 
conclusion.  They  are  Whart.  on  Negligence,  sec.  168; 
'IMer  V.  Voght,  13  111.  285;  Oxford  v.  Fder,  38  Id.  436; 
Foster  v.  Essex  Bank^  17  Mass.  608;  and  Mali  v.  Lord^  39 
N.  T.  381.  They  are  only  to  the  effect,  as  is  said  in  Oxford 
V.  Peter ^  that  the  master  is  not  liable  "for  the  wilful  or 
malicious  acts  of  his  servant,  unless  it  is  in  furtherance  of 
the  business  of  the  master." 

The  contention  in  these  cases  was  not  as  to  the  rule  of 
law,  but  the  application  of  it — whether  the  act  complained 
of  was  done  in  the  furtherance  of  the  business  of  the 
master,  or  rather  in  the  course  of  the  servant's  employment. 

Sometimes  this  is  a  very  nice  question,  and  difficult  to 
determine;  but  the  rule  of  law  is,  I  think,  undisputed — that 
where  the  servant  is  acting  in  the  course  of  or  within  the 
scope  of  his  employment,  the  master  is  liable  for  his  acta 
of  commission  or  omission  as  if  they  were  his  own;  and 
this  notwithstanding  the  servant  may  have  acted  contrary 
to  his  master's  orders.  (Wood's  Mas.  &  Serv.,  sees.  279, 
280;  1  Black,  431.) 

Whether  the  act  complained  of  in  this  case  was  within 
the  scope  of  the  porter's  employment  on  that  occasion  will 
be  ascertained  from  the  evidence  on  the  trial  of  the  issue 
elsewhere  made  in  the  case. 

The  demurrer  is  sustained. 


Pioneer  Gold  Mining  Company  v.  Baker. 

Circuit  Court,  District  of  California. 

IMarch,  1884. 

1.  A  Mortgage  of  Certain  Property  of  a  Corporation,  held  to  be  cre- 

ated by  a  sheriff's  sale,  and  certain  contracts  made  by  the  defendant 
with  two  of  the  directors  of  the  corporation,  in  their  names,  but  for  the 
benefit  of  the  corporation. 

2.  In  a  Suit  by  the  Corporation  to  Redeem  from  such  mortgage,  the 

directors  who  made  the  contracts  are  not  necessary  or  indispensable  par- 
ties, where  they  claim  no  individual  interest,  and  no  relief  ia  asked 
against  them. 
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Before  Sawyeb,  Circait  Jadge,  and  Sabin,  District  Judge. 
Ok  demurrer  to  the  complaint. 

This  is  a  snit  to  redeem  the  Pioneer  mine  in  Sierra 
coanty,  California,  from  the  defendant,  under  a  mortgage 
alleged  to  have  been  effected  by  means  of  certain  contracts 
and  sheriff's  sale,  as  set  forth  in  the  complaint.  A  demurrer 
to  the  complaint  was  interposed  on  two  grounds:  1.  In- 
sufficiency of  facts  to  constitute  a  cause  of  action;  and  2. 
Kon-joinder  of  W.  S.  Chapman  and  A.  L.  Sayre  as  neces- 
sary parties  defendant. 

The  complaint  sets  forth  in  hcec  verba  certain  contracts 
made  by  the  defendant  Baker,  the  first  made  August  22, 
1876,  with  the  Pioneer  Mining  Company,  by  which  the 
company  became  indebted  to  Baker  one  hundred  thousand 
dollars,  to  be  paid  from  the  net  proceeds  of  the  mine, 
within  three  years;  if  not  so  paid.  Baker  was  to  take  pos- 
session of  the  mine  and  work  it  until  he  should  from  the 
net  proceeds  pay  himself  said  one  hundred  thousand  dol- 
lars. 

The  second  contract  between  Baker  and  W.  S.  Chapman, 
president  and  principal  stockholder  of  the  company,  re- 
cited that  Baker  was  about  to  foreclose  his  claim  for  one 
hundred  thousand  dollars,  as  a  lien  upon  the  mine,  and  pro- 
Tided  that  if  the  mine  was  sold  under  the  judgment  of  fore- 
closure, and  Baker  purchased  the  same,  he  was  to  take  pos- 
session of  the  mine  and  work  it  with  reasonable  diligence 
in  a  skilful  manner,  and  out  of  the  proceeds  was  to  pny: 
1.  His  judgment  of  one  hundred  thousand  dollars;  2.  AH 
sums  he  might  advance  to  pay  judgments  and  indebtedness 
of  the  company;  3.  Expenses  of  working  the  mine;  and  4. 
Beasonable  compensation  for  Baker's  services.  When  these 
claims  were  paid  to  Baker  he  was  to  convey  the  mine  to 
Chapman.  Baker  was  to  keep  accurate  accounts  of  his  re- 
ceipts and  expenditures,  subject  at  all  times  to  Chapman's 
inspection.  Baker  was  not  to  sell,  convey,  or  otherwise 
dispose  of  the  mine,  without  Chapman's  written  consent. 
Baker  commenced  suit  and  obtained  judgment  by  default 
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..utHiuy  in  August,  1878,  foreclosing  his  lien 
It  ou^bandred  thousand  dollars.     Instead  of 
,     ^>.iij  on  his  judgment  of  foreclosure.  Baker,  with 
.-,  .uil  .u^stance  of  Chapman,  made  an  agreement 
•  ..roniia  Powder- Works  by  which  the  mine  was 
K^'iuent  obtained  by  the  powder- works  against 
^.<v,  and  the  title  under  that  sale  was  to  be  con- 
,    (uo  Titos,  as  trustee,  who  was  to  mortgage  the 
Kj  '.lio  powder- works  to  secure  the  payment  of  the 
oi  its*  judgment,  within  thirty  months  thereafter. 
^  ,  wo  N*«i*  made  accordingly  on  October  21,  1878,  and 
iio  thoieunder  conyeyed  to  Titus,  as  trustee,  who  exe- 
,1  ilio  mortgage  to  the  powder-works,  and  subsequently, 
-V  'vtiubtfr,  1882,  deeded  the  mine  to  Baker,  subject  to 
.  oJitiHck  of  December  20,  1878,  hereinafter  mentioned. 
I >ev.*)mb*>r  20,  1878,  and  before  the  statutory  period  of 
mutiou  had  expired.  Baker  made  a  final  agreement  with 
J.uil.uKUi  and  A.  L.  Sayre.     Chapman  and  Sayre  consti- 
tiucd    a    majority    of    the    directors    of    the    company, 
;uul   owned  forty-seven  forty-eighths  of   the  stock.     This 
ioutirtct    recites    that  the    company  is   "the   owner"  of 
tiio  uiiue,   and   states    the   sale   and  proceedings  had  on 
ti.o    DO wdt.r- works'    judgment,    and    the    agreement   with 
i;.o    powder-works,     and    provides    that    "in    conaidera- 
tiuu  of   ihe  premises,"  Chapman   and  Sayre  should  have 
ilio  right  and  privilege  to  redeem  the  mine  at  any  time 
svitbiu  four  years,  on  paying  Baker  his  judgment  of  one 
hiuuh«a  thousand  dollai-s.  the  powder-works' judgment  with 
ii.tore.st.  and  ail  other  judgments  and  demands  against  the 
Piont^or  company,  which  Baker  might  pay,  with  the  con- 
stut  of    Cliapman   and  Sayre;    also  such  sums  as  Baker 
uiirfht  expend  in  working  the  mine,  and  a  reasonable  com- 
peasation  for  his  services.     Baker  was  to  keep  accounts  of 
his  receipts  and  expenditures,  which  were  to  be  at  all  times 
op,u  to  the  inspection  of  Chapman  and  Sayre.     Baker  was 
uU  to  sell  or  encumber  the  mine  without  the  written  con- 
,.„ut  of  Chapman  and  Sayre.    The  contract  further  provided 
ii...i  if  Iho  mine  was  not  redeemed  within  four  years  (.hap- 
«d  Smtio  should  have  the  right  to  redeem  the  same  at 
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the  expiration  of  four  years,  by  paying  one  half  of  the  sum 
then  due  Baker,  and  giving  him  a  mortgage  on  the  mine  for 
the  remaining  half.  The  complaint  averred  that  Chapman 
and  Sayre  had  made  the  contracts  with  Baker  for  the  use 
and  benefit  of  the  company,  which  had  by  vote  of  its  board 
of  directors,  including  Chapman  and  Sayre,  ad(»pted  and 
ratified  all  that  Chapman  and  Sayre  had  done  in  the  prem- 
ises. 

Before  the  commencement  of  the  suit  the  Pioneer  Mining 
Company  conveyed  and  assigned  all  its  rights  in  the  prem- 
ises to  the  Pioneer  G-old  Mining  Company,  the  complainant. 
Other  facts  stated  in  the  complaint  sufficiently  appear  from 
the  opinions  of  the  judges. 

Steivart  dc  Hen  in,  for  the  complainant. 
Van  Clief  dc  Gear,  for  the  defendant. 

By  the  Court,  Sarin,  District  Judge  (delivering  an  oral 
opinion).  In  this  suit  a  demurrer  to  the  bill  has  been  filed. 
The  grounds  of  demurrer  are:  1.  That  the  bill  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action;  and  2.  That 
Chapman  and  Sayre  are  necessary  parties  to  the  bill.  I 
shall  not  attempt  an  extended  review  of  the  case,  as  I  do  not 
deem  it  necessary,  nor  have  I  so  thoroughly  collated  the 
facts  in  the  case  as  I  should  desire,  were  I  to  attempt  to  re- 
view it  upon  all  the  points  raised.  But  it  seems  to  us  that 
the  considerations  which  I  am  about  to  submit  are  control- 
ling in  the  matter,  and  if  so,  the  demurrer  upon  both  points 
must  be  overruled. 

The  bill  sets  out  that  in  1876  the  defendant  Baker  en- 
tered into  a  certain  contract,  **A,"  with  the  Pioneer  Mining 
Company,  the  predecessor  in  interest  of  plaintiff  in  this 
suit. 

This  contract  was  for  the  purpose  of  securing  the  pay- 
ment to  Baker  of  an  acknowledged  indebtedness  due  him 
from  Baid  company,  as  provided  therein.  In  case  this  in- 
debtedness  was  not  paid  within  three  years  from  the  date 
of  said  contract.  Baker  was  entitled  to  take  possession  of 
the  property  and  mines  of  the  company,  work  the  mines. 
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and  from  the  net  proceeds  thereof  pay  himself  the  amount 
due  him,  with  expenses,  and  a  reasonable  compensation  for 
his  services. 

Subsequent  to  that  contract,  another  contract,  ''B/'  was 
entered  into  between  Baker  and  W.  S.  Chapman,  then 
president  of  said  Pioneer  mining  company. 

This  contract  was  made,  as  alleged  in  the  bill,  for  the 
benefit  of  said  company,  and  taken  in  connection  with  con- 
tract ''A,"  there  can  be  little,  if  any,  doubt  on  this  point. 

It  was  virtually  in  aid  of  coutract  ''A."  Its  object  was 
the  same,  the  payment  of  this  very  indebtedness  of  the 
company  to  Baker,  and  also  the  indebtedness  of  the  Pioneer 
mining  company  due  to  the  bank  of  La  Porte,  and  also  the 
debt  of  the  company  to  the  California  Powder- Works,  nearly 
twenty  thousand  dollars  due  to  the  two  last-named  parties. 

Now,  it  will  be  observed  that  the  sole  object  of  this  con- 
tract ''A"  was  to  pay  an  indebtedness  of  the  company  to 
Baker,  and  as  modified  by  contract  ''B,"  the  indebtedness 
to  the  bank  of  La  Porte  and  the  California  Powder-Works, 
in  addition  to  the  indebtedness  due  Baker.  These  debts 
paid.  Baker  had  no  further  demand  or  claim  upon  this 
property. 

If  it  be  assumed  that  Chapman,  as  president  of  the  com- 
pany, and  Sayre,  as  one  of  the  directors  thereof,  in  any  of 
the  contracts  which  they  severally  or  jointly  entered  into 
with  Baker,  acted  solely  in  their  individual  capacity,  in  vio- 
lation of  their  duties  as  directors  of  the  Pioneer  Mining 
Company  and  in  derogation  of  the  rights  of  the  stockholders 
of  that  company,  it  will  be  sufficient  to  say  it  was  beyond 
their  capacity  as  directors  of  that  company  to  bind  the  com- 
pany by  such  contracts;  but  if  any  benefits  accrued  to  the 
Pioneer  Mining  Company  by  virtue  of  any  of  those  contracts, 
the  company  is  entitled  to  the  benefits  arising  therefrom. 
But  taking  all  of  the  facts  together,  as  alleged  in  the  bill,  no 
such  presumption  arises.  They  may  have  been  careless  in 
the  manner  in  which  they  executed  these  contracts,  but 
nothing  criminal  or  fraudulent  appears  therefrom.  They 
were,  uU  of  the  time  and  in  all  of  these  contracts  which  were 
made,  contracting  about  and  handling  the  property  of  the 
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Pioneer  Mining  Company  for  the  purpose  of  paying  and  dis- 
charging those  debts.  Certain  sales  were  made  upon  jadg- 
ments,  and  the  same  purpose  and  object  runs  through  all 
of  those  sales.  They  were  permitted  to  be  made,  and  were 
made,  in  the  interest  of  the  Pioneer  Mining  Company,  and  to 
save  the  property,  if  possible,  for  the  company,  and  to  pre- 
vent its  passing  from  its  control.  They  were  made  pursuant 
to  an  understanding  and  agreement  between  Baker  and  the 
company,  and  for  its  benefit,  and  not  its  ruin.  Baker  sub- 
sequently executed  a  mortgage  upon  this  property  to  secure 
the  payment  of  the  judgment  of  the  California  Powder- 
Works  obtained  against  the  Pioneer  Mining  Company,  but 
he  executed  it  only  upon  and  with  the  written  consent  of 
Chapman,  and  all  the  time,  in  all  their  transactions,  it  seems 
to  me  patent  not  only  that  Baker  so  understood  it,  but  that 
Chapman  and  Sayre  also  understood  that  they  were  manag- 
ing and  handling  this  proj^erty  for  and  on  behalf  of  the 
Pioneer  Mining  Company,  and  to  save  it  for  the  company. 
Neither  Baker  nor  Chapman  nor  Sayre  ever  assumed  to 
contract  in  reference  to  this  property  upon  any  other  basis 
than  that  it  was  the  property  of  the  Pioneer  Mining  Com- 
pany, and  not  the  property  of  Chapman  or  Sayre,  or  both, 
and  all  of  the  transactions  between  these  parties,  from  first 
to  last,  had  but  one  object,  to  wit:  the  payment  of  the  va- 
rious debts  of  the  Pioneer  Miniog  Company,  due  Baker  and 
others.  Baker  all  the  time  knew  that  the  property  involved 
in  these  contracts  and  sales  was  the  property  of  the  Pioneer 
Mining  Company;  that  it  did  not  belong  to  Chapman  and 
Sayre  individually,  or  to  either  of  them,  and  he  knew  their 
official  relation  to  the  Pioneer  Mining  Company. 

If,  then,  it  be  true,  as  alleged  in  the  bill,  that  Baker  has 
been  fully  paid,  or  has  been  tendered  the  full  amount  due 
him,  and  for  which  this  property  was  pledged  to  him,  the 
Pioneer  Mining  Company,  or  its  successor  in  interest,  the 
plaintiff  herein,  is  entitled  to  a  surrender  of  the  property. 
It  was  upon  this  very  condition  that  he  was  given  posses- 
sion of  the  property,  and  under  which  he  has  held  it  and 
worked  the  mine.  All  that  Baker  has  a  right  to  demand  is 
that  his  debt  be  paid.     The  bill  alleges  that  Buker     as 
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taken  from  the  mine  sufficient  money  to  pay  his  debt;  it 
also  alleges  that  he  refuses  to  account  for  the  moneys  taken 
from  the  mine;  and  it  also  alleges  a  tender  and  demand — a 
tender  of  anything  that  may  be  due.  If  these  matters  set 
forth  in  the  bill  are  true,  and  of  course  we  take  the  bill  as 
true,  it  seems  to  us  very  plain  that  Baker,  having  received 
from  the  company  after  going  into  possession  of  the  prop- 
erty all  that  is  due  him,  ought  to,  and  must,  surrender  the 
property  to  the  company  or  its  successor  in  interest. 

I  may  observe  that  in  the  contract  made  December  20, 
1878,  between  Chapman  and  Sayre  and  Baker,  Baker  ex- 
pressly agreed  that  he  would  not  sell  or  encumber  the  mine. 
The  contract  provides  for  the  redemption  of  the  property 
when  the  debt  is  paid.  In  1882  Baker  extended  the  time 
for  the  redemption  of  the  property.  Now,  if  these  things 
demonstrate  anything,  it  appears  clear  to  my  mind  that 
Baker,  in  each  and  every  one  of  these  transactions,  and 
Chapman  and  Sayre  also,  considered  that  he.  Baker,  merely 
held  this  property  as  a  pledge  to  be  handled  by  him  to  pay 
himself  his  indebtedness;  and  if  he  has  been  paid,  he  ought 
to  surrender  the  property  to  the  owners. 

This  is  all  as  to  the  first  point  of  demurrer. 

As  to  the  second  point  raised,  that  Chapman  and  Sayre 
should  be  made  parties  to  the  bill.  Whatever  Chapman 
and  Sayre  may  have  done  in  and  about  his  property  and  in 
making  these  contracts,  they  acted  in  their  official  capacity 
for  and  on  behalf  of  the  Pioneer  Mining  Company. 

It  is  possible,  and  I  believe  it  is  true,  that  they  signed 
some  of  these  contracts  individuallv,  and  not  in  their  official 
capacity;  and  it  might  seem,  viewing  the  contracts  alone, 
and  not  in  connection  with  all  of  the  facts  set  forth  in  the 
bill,  that  they  were  of  a  personal  nature.  As  I  observed 
before,  if  they  sought  to  do  anything  in  derogation  of  their 
duties  as  trustees  and  directors  of  the  company,  to  that 
extent  their  contracts  might  be  held  void,  but  to  the  extent 
to  which  their  acts  and  contracts  were  beneficial  to  the 
company,  the  company  would  have  a  right  to  the  enjoyment 
of  such  benefit.  All  of  the  contracts  which  they  at  any  time 
made  were  made  in  regard  to  the  property  of  the  company. 
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They  did  not  assume  to  own  any  of  this  property  them- 
selves. They  were  merely  stockholders  and  directors  in  the 
Pioneer  Mining  Company,  which  fact  Baker  well  knew.  If 
Chapman  and  Sayre  are  now  stockholders  in  the  company, 
they  will,  by  this  action,  be  benefited  to  the  extent  of  their 
interest  in  the  company,  whatever  that  interest  may  be.  If 
they  are  not  stockholders,  they  have  no  interest  in  the  mat- 
ter one  way  or  the  other.  It  is  barely  possible  that  they 
might  have  been  joined  as  proper  parties,  thongh  I  do  not 
see  that  point  clearly,  bnt  I  do  not  think  that  in  any  sense 
they  are  necessary  parties  to  the  bill  as  made.  There  is 
no  relief  demanded  against  them.  There  is  nothing  de« 
manded  of  them  one  way  or  the  other.  They  merely 
appear  in  this  case  as  actors  in  the  contracts  and  matters 
set  forth  in  the  bill.  Their  actions  in  the  varions  matters 
set  forth  are  those  of  directors  of  the  company,  and  no 
claim  or  demand  is  made  against  either  of  them. 

We  think  that  even  if,  under  any  construction,  they 
might  be  proper  parties  to  the  bill,  they  certainly  are  not, 
from  anything  disclosed  upon  the  face  of  the  bill,  necessary 
parties  thereto. 

The  demurrer,  therefore,  is  overruled  upon  both  points. 

Sawyer,  Circuit  Judge  (orally  concurring).  I  desire  to 
make  an  obefervation,  or  two,  in  addition  to  what  has  been 
said  by  my  associate.  There  is  a  point  made,  and  a  con- 
siderable argument  had  on  the  fact,  that  there  was  no  valid 
conveyance  from  the  Pioneer  Mining  Company  to  Btiker. 
These  parties.  Chapman  and  Sayre,  so  far  as  appears,  were 
not  authorized  to  convey,  and  they  did  not  attemi)t  to  con- 
vey, to  Baker.  There  does  not  purport  to  be  any  convey- 
ance from  them  to  Baker.  The  legal  title,  which  became 
vented  in  Baker,  did  not  pas»  through  that  channel,  but 
throngii  a  purchase  at  a  sheriff's  sale  under  the  judgment 
in  favor  of  the  California  Powder- Works,  instead  of  another 
decree  of  foreclosure  in  favor  of  Baker,  for  one  hundred 
thousand  dollars,  as  it  seems  to  have  been  at  first  contem- 
plated. Bnt  the  sale  and  purchase  were  made  in  pursuance 
of  an  express  agreement,  and  understanding,  that  the  mine, 
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and  other  property  of  the  Pioneer  Mining  Company,  shonld 
be  redeemed  upon  terms  expressed  in  the  agreement.  The 
result  of  the  various  agreements,  in  substance,  was,  that 
Baker  should  purchase  the  property  in  question  at  the 
sheriff's  sale,  under  the  powder-works'  judgment;  should 
have  possession,  work  and  develop  the  mine;  pay  all  the 
necessary  expenses,  together  with  a  reasonable  compensa- 
tion for  his  own  services,  and  pay  the  amount  of  his  own 
claim  against  the  company,  the  powder-works'  judgment, 
and  all  other  indebtedness  of  the  Pioneec  Mining  Company 
specified  in  the  agreement,  within  a  designated  time,  out  of 
the  proceeds  of  the  mine;  and  when  this  should  be  accom- 
plished, or  when  the  sums  provided  for  should  be  other- 
wise paid,  on  behalf  of  the  Pioneer  Company,  the  property 
remaining  should  be  restored  to  said  company,  or  to  said 
Chapman  and  Sayre.  The  time  within  which  this  was  to 
be  done,  so  as  to  prevent  the  title  becoming  absolute,  was 
limited. 

Tbe  sale  took  place,  and  the  purchase  was  made,  by  Baker 
under  the  powder-works'  judgment,  and  the  title  vested  in 
pursuance  of  the  agreement,  and  upon  the  conditions  indi- 
cated in  it.  The  fact  that  the  legal  title  of  the  corporation 
vested  in  Baker,  through  a  sale  on  the  judgment,  instead  of 
a  conveyance  by  the  company,  under  the  circumstances, 
cannot  affect  the  question  involved,  or  the  rights  of  the 
parties.  The  sheriff's  sale  is  merely  the  channel,  through 
which  the  legal  title  passed,  but  the  sale  took  place,  and 
the  title,  nevertheless,  passed,  in  pursuance  of  the  agreement, 
and  subject  to  its  conditions.  We  must  presume,  that,  if 
this  agreement  had  not  been  made,  other  arrangements 
would  have  been  made,  to  avert  a  forced  sale  on  the  judg- 
ment. The  company,  at  least,  had  a  right  to  make  other 
arrangements.  It  cannot  be  presumed,  that  productive 
mining  property  of  the  value,  as  alleged,  and  admitted  by 
the  demurrer,  of  half  a  million  dollars,  would  have  been 
allowed  to  be  sacrificed  for  the  indebtedness  provided  for 
in  the  agreement,  of,  say,  one  hundred  and  fifty  thousand 
dollars. 

The  title   passed  by  virtue  of  the  sheriff's  sale,  which 
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was  made  in  pnrsnance  of,  and  in  subordination  to,  the  un- 
derstanding between  the  parties,  and  subject  to  the  pre- 
scribed conditions,  that  the  property  should  be  held,  and 
worked,  until  the  designated  monejs  due  should  be  paid, 
either  by  the  company  or  Chapman  and  Say  re  themselves, 
or  satisfied  out  of  the  proceeds  of  the  mine  and  property 
sold.  There  are  subsequent  supplementary  agreements, 
whereby  Baker  extended  the  time  for  the  performance  of 
the  prescribed  conditions  upon  which  the  title  should  be 
restored.  The  title  in  Baker  was  not  to  become  absolute, 
except  upon  a  failure  in  the  performance  of  the  prescribed 
conditions,  to  secure  payment  of  the  demands  provided  for. 
Though  not  called  a  defeasance,  and  not  a  defeasance  in 
form,  the  conditions  of  the  several  agreements,  are,  substan- 
tially, in  the  nature  of  a  defeasance,  giving  and  continuing 
a  right  of  redemption,  for  the  benefit  of  the  Pioneer  com- 
pany. Or  the  instruments  may  be  regarded,  in  substance, 
as  declarations  of  the  trusts,  upon  which  the  title  vested 
under  the  sheriff's  sale.  The  corporation  was  the  owner 
of  the  property  sold,  and  the  first  contracts  were,  in  form, 
made  in  its  name.  The  corporation  was  recognized  in  all 
subsequent  agreements,  as  owner  of  the  property,  and  it 
was  the  corporation's  indebtedness,  that  was  to  be  paid  out 
of  the  property.  The  transaction  was  intended  to  secure 
Baker  for  the  moneys  due  him,  and  such  other  expenses,  and 
indebtedness,  as  he  should  pay,  or  should  accrue  in  pursuance 
of  the  agreements  made.  The  transaction  was,  in  substance, 
either  a  mortgage,  pledge,  or  trust,  to  enable  Baker  to  sat- 
isfy the  debts  of  the  Pioneer  company,  provided  for  out  of 
the  property  sold — out  of  its  own  property.  The  whole 
transactions  set  out  in  the  bill,  were  transactions  relating 
solely  to  the  property,  and  the  indebtedness  of  the  Pioneer 
Mining  Company.  It  is  manifest,  in  the  nature  of  things, 
from  the  facts  alleged,  that  these  transactions,  on  one  side, 
were  intended  to  be  for  and  on  account  of  the  corporation. 
Whether  we  call  the  sale  and  conveyance,  in  pursuance  .of 
it,  under  the  circumstances  set  out  in  the  bill,  technically, 
a  mortgage,  a  pledge,  a  trust,  or  by  any  other  name,  the 
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fact8  alleged  are  such,  as  entitle  the  oomplainant  to  relief 
upon  the  face  of  the  bill. 

Whatever  technical  name  may  be  given  to  the  transaction, 
it  was  intended  to  pat  the  title  of  the  mine,  and  property  of 
the  corporation,  in  the  hands  of  Baker,  for  the  purpose  of 
working  and  developing  the  mine;  paying  the  expenses  and 
designated  indebtedness  of  the  corporation,  and  compensa- 
tion for  his  own  services  oat  of  the  proceeds,  and  when  this 
should  be  accomplished,  or  when  the  money,  and  expenses 
provided  for,  should  be  otherwise  paid,  to  restore  the  prop* 
erty  remaining  to  the  Pioneer  Mining  Company. 

It  is  alleged  in  the  bill  that  those  moneys,  so  intended  and 
secured  to  be  paid,  have  all  been  paid  out  of  the  proceeds  of 
the  mine.  If  not,  that  the  complainant  has  offered  to  pay, 
and,  that  it  is  now  ready  to  pay,  any  balance  that  may  be 
found  due  on  an  accounting.  If  these  allegations  are  true, 
and  the  demurrer  admits  their  truth,  then  the  indebtedness 
of  the  Pioneer  Mining  Company,  contemplated,  has  been 
paid  out  of  the  proceeds  of  the  property  of  this  company^ 
and  not  out  of  the  property  of  Chapman  and  Sayre,  or  either 
of  them,  and  the  complainant,  the  successor  in  interest  of 
the  Pioneer  Mining  Company,  is  entitled  to  a  recoveyance 
of  the  mine,  and  other  property,  sold  under  the  judgment 
mentioned;  and  if  the  defendant  refuses  to  reconvey,  then, 
clearly,  it  seems  to  me,  it  is  entitled  to  the  relief  prayed  in 
the  bill. 

On  the  other  point,  that  Chapman  and  Sayre  are  indis- 
pensable parties  to  the  bill,  I  do  not  know  what  the  plead- 
ings and  proceedings  may  develop  in  the  subsequent  stages 
of  the  case,  but  there  is  nothing  on  the  face  of  the  bill,  as 
it  now  stands,  to  show  that  Chapman  and  Sayre  are  indis- 
pensable, or  necessary  parties  to  the  bill.  No  relief  is  asked 
against  them,  and  it  does  not  appear,  that  they,  personally, 
claim  any  interest  in  their  own  behalf,  either  against  the 
complainant,  or  the  defendant.  The  court  can  order  them  to 
be  brought  in,  at  any  time,  when  it  appears  that  the  rig^s  of 
thepreseut  parties  to  the  bill  cannot  be,  fully,  and,  finally, 
determined  without  their  presence.  They  would,  perhaps, 
be  proper  parties,  but  there  is  nothing  disclosed  on  the  face 
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of  the  bill,  as  it  now  atands,  to  render  it  necessary  to  make 
them  parties. 

As  before  stated,  the  agreements  first  set  ont  were  made 
in  the  name  of  the  corporation.  The  subsequent  agree- 
ments in  the  names  of  Chapman  and  Sayre,  in  form,  all  rec- 
ognize the  title  of  the  property,  as  being  in  the  corporation, 
and  all  the  agreements,  and  proceedings,  relate,  exclusiyely, 
to  the  property,  and  the  indebtedness  of  the  corporation, 
and  are  intended  to  facilitate  the  payment  of  the  indebt- 
edness of  the  corporation  out  of  its  own  property.  Chap- 
man and  Sayre  were,  in  fact,  two  out  of  the  three  trustees, 
and  they  owned  all  the  stock  except  one  forty-eighth  part. 
According  to  the  allegations  of  the  bill,  the  indebtedness  of 
the  corporation  has  all  been  paid  out  of  the  proceeds  of  the 
working  of  the  productive  mine  owned  by  the  corporation, 
subject,  only,  to  the  incumbrances  indicated,  in  pursuance  of 
the  terms  of  the  various  agreements,  and  of  the  trust  thereby 
imposed  on  Baker;  and  the  property  remaining,  after  satisfy- 
ing the  demands  provided  for,  is,  in  equity,  the  property 
of  complainant. 

But  had  Chapman  and  Sayre  redeemed  with  their  own 
money,  in  pursuance  of  the  terms  of  their  several  agree- 
ments, the  corporation,  would,  doubtless  have  been  entitled 
to  take  the  property  upon  payment  of  their  advances.  They 
were  trustees  for  the  corporation,  and  would  not  be  per- 
mitted to  take  advantage  of  their  own  position,  as  such,  to 
obtain  a  title  to  the  property,  as  against  the  corporation,  in 
violation  of  their  trusts,  through  the  transactions  set  out. 

I  concur  in  the  order  overruling  the  demurrer. 


Balfoue  et  al.  V.  Sullivan,  Collectob,  etc. 

CmouiT  CouKT,  District  of  Califobnia. 
Mabch  10,  1884. 

L  Grain-bags  Manufactured  in  the  United  States,  Return  of,  Free  of 
Duty. — Under  section  9  of  the  act  of  congress  of  Febraary  8, 1875,  grain - 
bags  manufactured  in  the  United  States,  when  exported  filled  with 
American  product*,  may  be  returned  to  the  United  States  free  of  duty, 
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notwithstanding  such  ht^fifi  were  manufactured  from  foreign  material,  and 

at  the  time  of  exportation  the  manufacturers  were  paid  a  "  drawback  "  for 

duties  on  such  material. 

2.  The  Provision  of  Such  Section  Authorizino  the  Retubk  **  under  such 

rules  and  regulations  as  shall  be  prescribed  by  the  secretary  of  the  treas- 
ury "  does  not  authorize  that  officer  to  prohibit  the  return  unless  duties 

are  paid. 

Before  Sawyer,  Circuit  Judge. 

Suit  to  recover  from  the  defendaut,  as  collector  of  the 
port  of  San  FraDcisco,  the  amount  paid  as  duties  on  certain 
grain-bags. 

AGREED  STATEMENT  OF  FACTS. 

1.  At  all  times  named  herein,  the  plaintiffs  in  this  action 
were  and  still  are  partners,  doing  business  at  the  city  and 
■county  of  San  Francisco,  under  the  firm  name  and  style  of 
Balfour,  Guthrie  &  Co. 

2.  At  all  of  said  times  the  defendant  was,  and  he  now  is, 
the  collector  of  the  port  and  collection  district  of  San  Fran- 
cisco. 

3.  On  or  about  the  twenty-seventh  day  of  May,  1882,  the 
plaintiffs  exported  from  the  United  States,  to  wit,  the  port 
of  San  Francisco,  by  the  ship  Frank  N.  Thayer,  eleven  thou- 
sand eight  hundred  and  fifty  grain-bags,  the  manufacture 
of  the  United  States,  filled  with  American  products,  viz., 

wheat  grown  within  the  United  States,  and  marked , 

said  mark  being  the  private  initial  letter  of  said  plaintiffs. 
The  said  bags  so  filled  with  wheat  had  been  purchased  by 
the  plaintiffs  from  farmers  in  the  state  of  California,  and 
at  the  time  of  said  exportation,  and  thereafter  at  all  times, 
and  until  and  after  the  payment  of  duties  hereinafter 
named,  were  continuously  the  property  of  the  plaintiffs. 

4.  On  or  about  the  fifth  day  of  April,  1883,  the  said  bags, 
being  still  the  property  of  the  plaintiffs,  were  returned 
empty  to  the  United  States,  to  wit,  the  port  of  San  Fran- 
cisco, by  the  British  ship  Majestic,  from  the  port  of  Liver- 
pool. 

5.  On  or  about  the  twenty-fifth  day  of  October,  1879,  the 
secretary  of  the  treasury  of  the  United  States  made  and 
issued,  for  the  guidance  of  the  collectors  of  customs  of  the 
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United  States,  certain  mies  and  regulations,  as  provided  by 
law,  specifying  what  proofs  should  be  by  them  reqaired 
before  allowing  entry  to  be  made  of  grain-bags  returned  to 
the  United  States  under  section  9  of  the  act  of  congress, 
entitled  ''An  act  to  amend  existing  customs  and  internal 
revenue  laws,  and  for  other  purposes,*'  which  rules  and  reg- 
ulations, so  far  as  the  same  related  to  the  return  of  grain- 
bags,  the  manufacture  of  the  United  States,  exported  filled 
with  American  products,  and  returned  by  a  vessel  other 
than  that  on  which  the  same  were  exported,  to  the  port 
whence  they  were  originally  exported,  were  as  follows : 

''Before  such  entry  the  following  proofs  must  be  required 
by  the  collector  of  customs : 

"  First.  A  certificate  executed  in  triplicate  (and  attested 
by  a  consul  or  a  consular  agent  of  the  United  States)  in  the 
following  form : 

"I  hereby  certify,  under  oath,  that  to  the  best  of  my 
knowledge  and  belief  the  bags  hereinafter  specified  are 
truly  of  the  manufacture  of  the  United  States,  and  were 
exported  from  the  United  States  filled  with  produce  of  that 
country,  and  that  it  is  intended  to  reship  the  same  to  the 

port  of ,  in  the  United  States,  on  the now  lying 

in  the  port  of . 

"  Sworn  to  before  me,  this day  of ,  18 — .    Such 

certificate  may  be  accepted  in  lieu  of  an  invoice  for  empty 
bags. 

"  Second.  A  declaration  in  the  entry  by  the  importers  of 
the  name  of  the  exporting  vessel,  the  date  of  the  shipper's 
outward  manifest,  and  the  marks  and  numbers  on  the  bags 
for  which  free  entry  is  sought.  The  marks  and  numbers 
should  be  such  as  to  prove,  beyond  any  reasonable  doubt, 
the  identity  of  the  bags  with  those  entered  on  the  outward 
manifest.  If  the  bags  are  not  marked  with  the  name  of  the 
firm  to  which  they  belong,  and  with  consecutive  numbers, 
the  name  of  the  firm  alone,  or  of  its  private  initial  letter  or 
letters,  will  be  sufficient. 

"  Tliird.    An  affidavit  by  the  importer  (which  affidavit 
must  be  attached  to  the  entry)  that  no  drawback  or  bounty 
has  been  allowed  on  the  exportation  of  the  bags  for  which 
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free  entry  is  claimed,  and  also  that  the  bags  mentioned  in 
the  entry  are,  to  the  best  of  their  knowledge  and  belief, 
truly  and  bona  fide  manufactures  of  the  United  States,  or 
were  exported  therefrom  filled  with  grain.  Verification  by 
actual  examination  by  the  proper  officer  of  the  appraiser's 
department,  with  au  indorsement  of  the  fact  of  examination, 
and  also  of  the  fact  whether  in  his  opinion  the  bags  are 
domestic,  or  of  foreign  manufacture,  as  the  case  may  be. 

''On  the  production  of  the  above  proofs,  the  bags  may 
be  admitted  to  free  entry,  if  the  collector  is  satisfied  that 
they  are  entitled  to  such  entry  under  the  laws  cited  above, 
and  that  no  drawback  or  bounty  has  been  allowed  thereon. 

**  No  evidence  of  declaration  at  the  time  of  exportation 
of  intent  to  return  the  bags  empty  will  be  required.*' 

The  said  rules  and  regulations  had  not  been  revoked  at 
the  times  herein  mentioned,  but  the  same  were  at  all  of  said 
times,  and  still  are,  in  full  force  and  effect.  The  plaintiffs 
in  all  respects  complied  with  the  said  rules  and  regulations, 
and  made  and  executed  in  the  manner  required  thereby  the 
certificate  and  declaration  mentioned  in  said  regulation; 
and  proved,  beyond  a  reasonable  doubt,  the  identity  of  the 
bags  with  those  entered  on  the  outward  manifest;  and  they 
furtlier  presented  to  the  defendant,  collector  as  aforesaid, 
an  affidavit  by  themselves,  as  importers,  as  in  such  regula- 
tions required,  which  affidavit  was  attached  to  the  entry, 
wherein  they  averred  that  the  said  bags  had  been  their 
property  from  the  time  the  wheat  which  was  therein  con- 
tained at  the  date  of  export  had  been  purchased,  and  that 
the  said  bags  had  continuously  been  and  remained  their 
property;  that  the  same  had  been  exported  from  San  Fran- 
cisco filled  with  grain,  and  that  a  drawback  or  allowance 
had  been  made  thereon  to  Messrs.  E.  Detrick  &  Co.  by  said 
defendant,  but  against  the  protestation  of  the  plaintiffs. 

After  the  return  of  said  bags  to  the  port  of  San  Fran- 
cisco, the  same  were,  upon  actual  examination  by  the  proper 
officer  of  the  appraiser's  department,  verified  as  of  domestic 
manufacture,  and  indorsement  thereon  made  as  by  said 
regulations  required. 

7.  After  making  the  proofs  aforesaid,  the  plaintiffs  applied 
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to  the  defendant,  collector  as  aforesaid,  that  the  said  bags 
be  entered  in  the  said  custom-honse,  and  admitted  free  of 
duty,  and  that  possession  thereof  be  delivered  to  them  as 
provided  by  the  said  act  of  congress;  but  the  defendant, 
collector,  refused  to  allow  the  same  to  be  so  entered,  or  to 
deliver  the  same  to  the  plaintiffs,  on  the  ground  that  a 
drawback  had  theretofore  been  allowed  thereon  to  said  E. 
Detrick  &  Co.,  as  hereinafter  is  set  forth;  aud  said  collector 
further  assessed  and  imposed  duties  thereon  as  foreign 
merchandise,  at  the  rate  of  forty  per  cent  ad  vaUn-emf  aud 
required  and  exacted  payment  of  the  said  duties,  to  wit, 
one  hundred  and  eighty  dollars. 

8.  Said  E.  Detrick  &  Co.,  to  whom  the  above-uamed 
allowance  or  drawback  had  been  made,  were  the  manufac- 
turers of  the  bags  at  the  city  of  San  Francisco,  but  they 
had  sold  the  same  prior  to  the  exportation  thereof,  aud 
were  not  the  exporters  of  said  bags. 

The  bags  in  question  were  wholly  manufactured  by  E. 
Detrick  &  Co.,  as  above  meutioued,  of  materials  imported, 
on  which  duties  had  been  paid,  and  were  marked  by  a 
permanent  inscription  on  each  bag,  **  Detrick — Drawback 
right  reserved;"  aud  when  said  bags  were  sold  by  them  to 
the  first  purchaser,  aud  before  they  had  beeu  used  for  hold- 
ing wheat,  the  bill  of  sale  thereof  contained  a  notice  that 
the  right  of  drawback  was  reserved  to  the  manufacturer. 
On  the  third  day  of  January,  1882,  the  secretary  of  the 
treasury  issued  a  circular  for  the  guidance  of  collectors  of 
customs,  which  circular  was  in  the  following  language : 

Circular. — Exportation  of  grain-bags  for  drawback  under 
section  3019  of  the  revised  statutes. 
1882.     Department  No.  3,  Secretary's  Office. 

Tbkasory  Department,  Office  of  the  Secretary, 
Washington,  D.  C,  January  3,  1882. 

1.  Whenever  a  manufacturer  of  graiu-bags,  made  from 
imported  materials,  shall  reserve  to  himself  the  benefit  of 
drawback,  under  section  3019  of  the  revised  statutes,  by  an 
appropriate  permanent  inscription  upon  each  bag,  he  shall 
be  permitted  to  make  the  export  entry,  aud  receive  the 
drawback  upon  compliance  with  the  existiug  general  regula- 
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lions  relating  to  exportations  for  drawback  under  said  law, 
and  be  sball  be  deemed  the  exporter  of  such  bags,  whoever 
may  be  the  owner  of  the  bags  and  grain  therein  shipped  to 
foreign  ports. 

2.  Drawback  shall  only  be  allowed  upon  such  bags,  so 
described,  as  can  be  officially  identified,  inspected,  and 
counted  in  the  manner  required  by  the  general  regulations. 

3.  The  manufacturer  concerned  shall  bear  all  extra  ex- 
penses which  may  be  incurred  in  the  administration  of  these 
additional  regulations.  Chas.  J.  Folgeb,  Secretary. 

The  foregoing  circular,  and  the  rules  therein  prescribed, 
had  not  been  revoked  at  the  time  of  the  exportaticn  of  the 
bags  referred  to  in  this  action,  and  under  its  provisions  E. 
Detrick  &  Co.  applied  to  the  collector  for,  and  received 
from  him,  at  the  date  of  their  exportation  by  the  plaintiffs, 
a  drawback  on  the  said  bags  equal  in  amount  to  the  duty 
paid  on  such  materials,  less  the  amount  required  by  law  to 
be  retained  by  the  United  States. 

The  defendant,  collector,  in  obedience  to  the  requirements 
of  said  circular,  permitted  said  E.  Detrick  &  Co.  to  make 
the  export  entry  of  said  bags,  and  paid  them  the  drawback 
on  said  bags. 

9.  The  plaintiffs,  in  the  course  of  their  business  as  ex- 
porters of  wheat,  purchased  the  bags  in  question  filled  with 
wheat  at  different  places,  and  from  farmers  and  dealers  in 
wheat.  In  making  said  purchases,  they  did  not  see  the 
wheat,  nor  have  occasion  to  learn  in  what  class  of  bags  it 
was  contained,  it  being  the  custom  of  the  trade  to  purchase 
by  sample  of  the  class  of  wheat  offered  for  sale,  which  sam* 
pie  is  a  small  quantity  taken  by  the  seller  from  single  bags, 
it  being  always  understood  that  the  bags  containing  the 
wheat  shall  be  in  good  and  merchantable  order.  The  plain- 
tiffs had  no  notice  up  to  date  of  export  of  the  fact  that  the 
bags  in  question  had  been  manufactured  by  Detrick  &  Co., 
or  that  any  right  or  drawback  had  been  claimed  or  was  re- 
served on  such  bags,  other  than  such  notice  as  may  be 
deemed  to  have  been  constructively  imparted  by  the  marks 
on  the  bags,  and  the  reservation  stated  in  the  bill  of  the  sale 
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to  the  original  purchasers  of  the  bags,  who  were  farmers  or 
dealers  at  different  points  in  the  state. 

10.  The  plaintiffs,  for  the  purpose  of  obtaining  posses- 
sion of  the  said  bags,  paid  to  the  defendant,  collector  as 
aforesaid,  the  amount  of  the  duties  by  him  required  to  be 
paid,  but  prior  thereto,  and  within  ten  days  after  the  ascer- 
tainment and  liquidation  of  the  said  duties  by  the  proper 
oflScer  of  the  customs,  tliey  gave  notice  to  the  defendant, 
collector  as  aforesaid,  of  their  dissatisfaction  with  his  de- 
cision requiring  and  imposing  payment  of  the  same;  and 
prior  to  the  payment  aforesaid  made  and  delivered  to  the 
said  defendant,  collector,  a  protest  in  writing,  signed  by  them, 
against  said  decision  and  payment,  which  said  notice  and  pro- 
test set  forth  distinctly  and  specifically  the  ground  of  their 
objection  thereto;  and  thereafter,  and  within  thirty  days  after 
the  ascertainment  and  liquidation  aforesaid,  the  plaintiffs 
appealed  from  said  decision  to  the  secretary  of  the  treasury. 

The  secretary  of  the  treasury  thereafter,  on  the  fifteenth 
day  of  May,  1883,  rendered  his  decision  in  writing  on  the 
said  appeal,  affirming  the  decision  of  said  defendant,  col- 
lector as  aforesaid,  which  decision  was  as  follows: 

Washington,  D.  C,  May  15,  1883. 
Treasury  Department. 
Collector  op  Customs,  San  Francisco,  Cal. 

Sir — The  department  is  in  receipt  of  your  letter  of  the 
Ist  inst.  transmitting  the  appeal  (No.  6381  ^)  of  Messrs. 
Balfour,  Guthrie  &  Co.  from  your  exaction  of  duty  on  cer- 
tain grain-bags  imported  by  them  per  British  ship  Majestic, 
from  Liverpool,  April  26,  1883. 

It  appears  that  the  bags  were  manufactured  in  the  United 
States  from  imported  cloth,  and  were  exported  with  bene- 
fit of  drawback  under  section  3019,  revised  statutes. 

The  appellants  claim  that  the  bags,  having  been  exported 
filled  with  American  grain,  are  entitled  to  free  entry,  not- 
withstanding the  allowance  of  drawback. 

Your  action  being  in  accordance  with  the  deportment  de- 
cision of  April  21, 1883  (S.  S.  No.  5200),  is  hereby  affirmed. 

Very  respectfully, 

(Signed)  H.  F.  French,  Acting  Secretary. 
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If  the  court  shall,  on  the  foregoing  facts,  be  of  opinion 
that  the  plaintiffs  were  entitled  to  have  the  said  grain-bags 
entered  free  of  duty,  then  judgment  shall  be  entered  for 
them  in  the  sum  of  one  hundred  and  eighty  dollars;  if  not, 
then  judgment  shall  be  entered  for  the  defendant. 

Page  &  Eells,  and  Milton  Andros,  for  the  plaintiffs. 

S.  O.  Hilborn,  United  Slates  attorney ,  and  Ward  McAllister^ 
Assistant  United  Slates  attorney,  for  the  defendant. 

Sawyer,  Circuit  Judge.  This  is  a  suit  to  recover  of  de- 
fendant the  sum  of  one  hundred  and  eighty  dollars,  collected 
as  duties  on  eleven  thousand  eight  hundred  and  fifty  grain- 
bugs,  which  collection  of  duties  is  claimed  to  be  unlawful. 
The  grain-bags  had  been  manufactured  by  Detrick  &  Co., 
manufacturers  of  bags,  at  San  Francisco,  out  of  material  of 
foreign  production,  upon  which  the  importers  had  paid  the 
proper  duties.  The  bags  were  stamped,  **  Detrick — Draw- 
back right  reserved,"  and  sold  to  grain-producers  of  the 
state  of  California.  These  bags  having  been  purchased  by 
the  grain-growers,  and  filled  with  wheat  produced  in  Cali- 
fornia, were,  with  their  contents,  afterward  sold  to  plain- 
tiffs, in  the  ordinary  course  of  business  in  the  grain-market, 
who  shipped  the  wheat  in  the  bags,  as  so  purchased  of  the 
producers,  to  Liverpool,  England,  where  the  wheat  was 
sold,  and  emptied  from  the  bags,  and  the  bags  were  after- 
ward brought  back  to  San  Francisco,  whence  they  had  been 
shipped  by  plaintiffs,  the  ownership  of  the  bags  remaining 
iu  the  plaintiffs  from  the  time  of  their  purchase  filled  with 
California  wheat  till  their  return  to  San  Francisco  empty. 
Upon  their  leaving  San  Francisco,  filled  with  wheat, 
Detrick  &  Co.  claimed  the  drawback  of  duties  paid  on  the 
material  used  in  the  manufacture  of  the  bags,  and  the  draw- 
back was  paid  to  them  in  assumed  pursuance  of  the  provis- 
ions of  section  3019  of  the  revised  statutes  of  the  United 
States  and  the  regulations  of  the  secretary  of  the  treasury 
for  carrying  those  provisions  into  effect.  On  the  return  of 
the  bags  the  plaintiffs  claimed,  upon  various  grounds,  that 
they  were  entitled  lo  bring  the  bags  to  San  Francisco  and 
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receive  tbem  free  of  doty.  The  collector  took  the  ground 
that  the  drawback  having  been  paid  on  exportation,  in  pnr- 
finance  of  section  3019  and  the  regulations  of  the  secretary 
of  the  treasury,  duties  must  be  paid;  and  plaintiffs  were 
compelled  to  pay  the  duties  claimed  in  order  to  obtain  the 
bags.  The  action  of  the  collector,  in  collecting  the  duties, 
was  affirmed  by  the  secretary  of  the  treasuiy,  and  this  ac- 
tion is  brought  to  recover  the  duties  so  collected. 

Section  9  of  the  act  of  congress  of  February  8,  1875,  *'  to 
amend  existing  customs  and  internal  revenue  laws,  and  for 
other  purposes"  (Sup.  R.  S.  130),  provides  that  "grrain- 
hags,  the  manufacture  of  the  United  States,  when  exported 
filled  toiih  American  produxia,  may  be  reimmed  to  the  United 
States /rce  of  duty ^  under  such  rules  and  regulations  as  shall 
be  proscribed  by  the  secretary  of  the  treasury."  There  is 
no  exception  to  these  provisions.  The  hags^  whatever  may 
be  said  of  the  mcUeriol,  were  "  the  manufacture  of  the  United 
States,"  and  they  were  exported ^Hec?  with  American  products^ 
and  being  such,  were  entitled  under  this  act  to  '*  be  returned 
to  the  United  States  free  of  duty.**  It  does  not  appear  to 
me  that  this  explicit  language  is  open  to  construction.  The 
only  exception  is,  that  they  shall  be  returned  ''  under  such 
rules  and  regulations  as  shall  be  prescribed  by  the  secre- 
tary of  the  treasury."  The  authority  of  the  secretary  only 
extends  to  the  modus  operandi — the  course  to  be  pursued  in 
identifying  and  returning  the  '^  grain-bags;"  and  that  power 
does  not  extend  to  an  imposition  of  a  duty  in  the  face  of  the 
provision  of  the  statute  that  they  "may  be  returned  *  *  * 
free  of  duty."  The  statute  in  no  sense  authorizes  the 
imposition  of  a  duty  a  as  part  of  the  rules  and  regulations 
to  be  prescribed  by  him.  The  omission  to  provide  for  a 
repayment  of  the  drawback  in  such  cases  may  be  an  over- 
sight on  the  part  of  congress.  But  whether  so  or  not,  to 
require  by  regulation  the  collection  of  the  regular  duties 
upon  bags  manufactured  in  the  United  States,  because  the 
bags,  when  exported,  paid  a  " drawback"  for  duties  on  the 
material  of  which  they  were  manufactured,  is  to  ingraft  an 
exception  on  the  provisions  of  the  act  authorizing  the  bags 
which  were  "exported  filled  with  American  products,"  "  to 
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be  returned  *  *  *  free  of  duty/'  which  congress  either 
did  not  see  fit,  or  omitted,  to  adopt.  The  secretary  of  the 
treasury  was  not  authorized  to  make  any  such  exception. 
{Morrill  v.  Jones,  106  U.  8.  466;  Merritt  v.  Wdsh,  104  Id. 
702;  Balfour  et  al.  v.  Sullivan,  8  Saw.  648.) 

Under  the  provision  of  the  act  cited,  the  bags  in  question 
were  entitled  to  re-enter  the  United  States  ''free  of  duty," 
and  the  duties,  on  that  ground,  were  illegally  demanded  and 
collected.  None  of  the  other  provisions  of  the  statute  cited 
affect  this  ground  relied  on  for  a  recovery,  and  they,  there- 
fore, need  not  be  discussed.  There  must  be  a  judgment  for 
plaintiffs  for  the  amount  of  duties  unlawfully  collected,  and 
it  is  so  ordered. 


The  C.  D.  Bbyant — James  P.  Butman,  Claimant. 

DiBTBIGT   COUBT,  DISTRICT   OP   OrEGON. 

March  18,  1884. 

1.  Salvage  by  Piiiox. — ^Under  the  Oregon  pilot  act  of  1882  (Seas.  L.  15),  a 

pilot  is  bound  to  render  aid  to  a  veesel  *'in  stress  of  weather  or  in  case  of 
disaster,"  and  he  is  not  entitled  to  salvage  for  such  service  unless  he  lb 
thereby  involved  in  *' extraordinary  danger  and  risk." 

2.  Casb  in  Judgment.— The  libellant,  in  a  smooth  sea  and  calm  weather, 

boarded  the  Bryant  in  a  thick  fog,  while  she  lay  aground  at  low  tide  on 
the  outer  edge  of  the  middle  sand  of  the  Columbia  river,  and  at  the  next 
flood  sailed  her  over  into  deep  water  in  the  south  channel,  and  after 
drifting  out  to  sea  in  the  night,  brought  her  into  port  the  next  morning: 
Heldf  that  the  service  of  the  libellant  did  not  involve  any  "extraordinary 
danger  and  risk,"  and  that  he  was  only  entitled  to  a  pilot's  compensation 
therefor. 

Before  Deady,  District  Judge. 

Mr.  Frederick  B.  Strong,  for  the  libellant, 
Mr.  M.  W.  Fechheimer,  for  tbe  claimant. 

Deady,  J.  Tbe  libellant,  Henry  Olsen,  brings  this  snit 
to  obtain  a  decree  for  salvage  against  the  American  bark 
C.  2>.  Bryant  and  her  cargo,  for  services  rendered  at  the 
mouth  of  the  Columbia  river  on  September  4  and  5,  1883. 

The  master  of  the  Bryant',  James  P.  Butman,  intervening 
for  his  interest  and  that  of  his  co-owners  in  the  vessel,  as 
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'well  as  the  owners  and  consignees  of  the  cargo,  answers  the 
libel,  denying  that  the  libellapt  performed  any  salvage  ser- 
vice on  the  occasion  in  question,  and  alleging  that  he  acted 
as  bar  pilot  merely,  for  which  service  he  was  duly  paid. 

The  evidence  is  very  volnminouR,  and  as  usual  in  such 
cases,  is  largely  irrelevant,  immaterial,  and  repetitious. 

The  material  facts  appear  to  be,  that  on  September  4, 
1883,  the  Bryant,  being  bound  on  a  voyage  from  Hongkong 
to  Portland,  drawing  about  nineteen  feet  of  water,  was  off 
the  mouth  of  the  Columbia  river,  when,  about  2:30  p.  m., 
and  near  high  water,  she  grounded  on  the  outer  edge  of  the 
middle  sand  in  twelve  to  fifteen  feet  of  water  at  low  tide, 
and  about  three  miles  south-west  of  Cape  Disappointment 
light — the  sea  being  smooth,  the  weather  calm,  and  a  thick 
fog  or  smoke  on  the  bar;  that  about  6  o*clock  she  was 
boarded  by  the  libellant,  a  bar  pilot  from  the  pilot-schooner 
Cousins,  who  thereupon  took  charge  of  her;  that  the  vessel 
lay  quietly  in  her  bed  in  the  sand  after  the  libellant  took 
charge  until  the  flood-tide  began  to  make,  and  the  wind 
freshened  from  the  north-west,  when,  with  the  aid  of  her 
sails  and  the  swell  of  the  sea,  she  rubbed  across  the  sand 
some  time  before  3  o'clock  on  the  morning  of  the  fifth,  in 
a  south-easterly  direction  into  deep  water,  and  was  after- 
ward carried  by  the  ebb-tide  and  an  easterly  wind  in  a 
south-westerly  direction  to  sea,  where  she  laid  off  until  day- 
light, and  then  came  in  over  the  bar  with  a  light  breeze  and 
the  flood-tide,  and  was  taken  in  tow  by  a  tug  and  brought  to 
Astoria  and  beached,  with  three  or  four  feet  of  water  in  her 
hold;  that  the  vessel  commenced  to  leak  before  9  o'clock  in 
evening  of  the  fourth  and  continued  to  do  so  until  beached 
in  the  mud  at  Astoria,  both  pumps  being  worked  continu- 
ously in  the  mean  time,  which  leak  was  wholly  caused  by 
the  displacement  of  thirty  or  forty  feet  of  the  after  part  of 
the  keel,  while  on  the  sand  as  aforesaid;  and  that  the  vessel 
is  worth  fifteen  thousand  dollars,  and  her  cargo,  which  con* 
sists  of  rice  and  China  goods,  is  worth  about  fifty  thousand 
dollars. 

Much  of  the  testimony  and  controversy  in  the  case  relates 
to  the  question  whether  the  conduct  of  the  libellant  while 
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in  charge  of  the  vessel  was  that  of  a  skilful  and  diligent 
pilot  or  not.  For  instance^  it  appears  that  soon  after 
boarding  the  vessel,  while  the  tide  was  ebbing  to  the  sooth* 
west  and  a  light  breeze  was  blowing  from  the  north-west, 
the  libellant  caused  the  port  anchor  to  be  dropped  from  the 
cathead  and  went  below  to  change  his  clothes,  which  were 
wet,  and  take  some  rest,  where  he  remained  until  near  9 
o'clock,  when,  at  the  suggestion  of  the  master,  he  came  on 
deck,  and  had  the  anchor  taken  up,  because  the  master  in- 
sisted that  the  vessel  was  surging  ahead — taking  chain — and 
would  soon  be  on  the  anchor,  all  of  which  the  libellant  de- 
nied at  the  time  and  since. 

'^^'^tJfiDn  the  vessel  being  brought  to  Portland  and  hove  down, 
it  was  mtNxd  there  were  some  bruises  and  indentations,  well 
forward  on  h^.port  side,  which  were  thought  to  have  been 
made  by  the  vessel  coming  in  contact  with  the  fluke  of  the 
anchor  while  she  lay  on  the  sand.  AH  of  them  were  mere 
surface  bruises,  the  wood  in  the  worst  one  not  being  bruised 
more  than  three  inches  deep,  and  were  all  repaired  by  cut- 
ting out  the  bruised  portions  and  letting  in  a  scarf  piece  in 
its  place  at  a  comparatively  small  cost,  and  did  not  at  all 
affect  the  tightness  of  the  vessel  or  cause  her  to  leak. 

So  far  as  appears,  the  dropping  of  this  anchor  was  a  use- 
less act.  It  might  prevent  the  vessel  from  going  off  as  she 
went  on,  of  which  there  was  not  the  least  probability,  at 
that  time,  if  ever;  and  it  was  impossible  for  her  to  go  farther 
on  until  the  tide  flooded. 

At  the  same  time  it  was  certainly  a  harmless  act,  provided 
it  was  taken  up,  as  it  was,  before  the  flood-tide  commenced 
to  make;  and  even  then,  with  the  heave  of  the  sea  and  the 
wind,  both  from  the  north-west  or  thereabout,  the  vessel 
would  be  driven,  not  upon  the  anchor,  but  to  the  south-east 
of  it. 

But  the  management  of  this  anchor,  whether  skilful  or 
unskilful,  does  not  affect  the  libellant's  rights  to  salvage. 
If  any  damage  was  caused  to  the  vessel  by  the  neglect  or 
want  of  skill  on  the  part  of  the  libellant  in  this  respect,  at 
most,  the  amount  thereof  could  only  be  deducted  from  the 
salvage  to  which  the  libellant  might  otherwise  be  entitled. 
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Bat  DO  claim  is  made  in  the  pleadings  for  any  damage  on 
this  account,  and  it  is  donbtfnl  if  any  was  sustained.  If, 
under  the  ciroamstances,  the  act  was  bad  seamanship,  it  is 
a  matter  for  the  consideration  of  the  pilot  commissioners 
from  whom  the  libeUant  obtained  his  branch,  and  not  a 
defense  to  this  suit. 

Salvage  service  is  a  meritorious  one,  and  it  has  always 
been  the  policy  of  the  law  to  reward  liberally  those  who 
successfully  engage  in  it,  according  to  the  skill,  danger,  and 
property  involved  in  the  undertaking.  But  the  drift  of 
^Imerican  legislation  and  decision  is  against  the  policy  of 
allowing  pilots  to  act  as  salvors  on  their  own  pilot-grounds. 
It  has  been  thought  or  found  that  the  temptation  to  become 
a  salvor  might  induce  a  pilot  to  make  or  allow  an  occasion 
for  such  service,  that  he  might  profit  by  the  distress  of  the 
ship  which  he  is  bound  to  navigate.  (Hobart  v.  Dogan,  10 
Pet.  120;  The  Schooner  Wave,  2  Payne,  136;  2  Parsons  on 
Ship.  &  Adm.  271.) 

A  pilot  is  a  public  officer  whose  duties  and  compensation 
are  prescribed  by  law;  and  when  acting  in  the  line  of  his 
duty,  he  is  not  entitled  to  any  other  compensation.  As  was 
said  by  Mr.  Justice  Washington  in  the  case  of  Le  Tigre,  3 
Wash.  571,  while  considering  the  question  whether  official 
duty  could  be  compensated  by  salvage:  "Of  this  clas^of 
cases,  is  that  of  the  pilot,  who  safely  conducts  into  port  a 
vessel  in  distress  at  sea.  He  acts  in  the  performance  of  an 
ordinary  duty,  imposed  upon  him  by  the  law  and  the  nature 
of  his  employment;  and  he  is  therefore  not  entitled  to  sal- 
vage, unless  in  a  case  where  he  goes  beyond  the  ordinary 
duties  attached  to  his  employment." 

The  pilot  laws  of  the  several  states  generally  require 
pilots  to  render  aid  to  vessels,  if  possible,  on  their  cruising- 
grouud,  whenever  needed;  and  in  cases  when  extraordinary 
risk  and  danger  is  thereby  incurred,  provision  is  made  for 
extra  compensation. 

The  duties  and  compensation  of  an  Oregon,  Columbia 
river  bar  pilot  are  prescribed  by  the  pilot  act  of  1882. 
(Sess.  L.  15.)  The  act,  section  27,  gives  the  pilot  so  much 
a  foot  draught  of  the  vessel  for  his  service;  and  section  21 
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provides  that  he  must  keep  a  suitable  pilot-boat  on  which 
he  shall  eraise  outside  the  bar,  ''nnless  prevented  by 
tempestuous  weather;"  and  he  ''must  at  all  times  promptly 
extend  aid  to  vessels  in  stress  of  weather,  or  in  case  of  dis- 
aster; *  *  *  provided,  that  this  section  shall  not  affect 
any  claim  for  salvage  arisiug  out  of  services  involving  ex- 
traordinary danger  and  risk.*' 

Under  this  section  21  it  was  the  duty  of  the  libellant  to 
extend  to  the  By-yaiU  whatever  aid  she  might  need,  and  he, 
as  pilot,  could  give,  and  in  so  doing  he  did  not  entitle  hjm- 
self  to  salvage  or  other  compensation  than  that  prescribed 
by  law,  unless  he  thereby  incurred  "extraordinary  danger 
and  risk.**  Neither  the  value  of  the  vessel  nor  the  benefit 
she  receives  from  the  service  enter  into  the  question  of  com- 
pensation. Unless  the  pilot  incurs  more  than  ordinary 
'*  danger  and  risk"  in  the  discharge  of  his  duty,  he  is  only 
entitled  to  the  ordinary  compensation.  Whether  this  sec- 
tion includes  the  case  of  a  wreck,  properly  speaking — that 
is,  a  vessel  abandoned  at  sea — is  a  question  not  necessary 
to  decide  in  this  case.  If  it  does,  as  it  may,  the  pilot  must 
render  what  aid  he  can,  as  such,  and  if,  in  so  doing,  he  does 
not  incur  extraordinary  "  danger  or  risk,'*  he  must  be  con- 
tent with  the  ordinary  compensation. 

•The  Bryant  was  not  a  wreck  in  any  sense  of  the  word. 
She  had  just  gone  easily  on  to  a  sand  bank,  where,  if  the 
weather  had  continued  as  calm  as  it  then  was,  she  might 
have  remained  for  weeks  without  any  serious  injury.  Her 
master  and  crew  were  on  board,  with  reason  to  believe  that 
the  vessel  could  be  floated  off  at  the  next  tide,  as  she  was; 
and  in  any  event,  that  the  tugs  would  come  to  her  assistance 
and  pull  her  off  as  she  went  on. 

There  is  a  conflict  in  the  testimony  as  to  whether  the 
libellant  boarded  the  vessel  and  took  charge  of  her  as  a 
pilot  or  not.  But  there  is  not  much  room  for  doubt  about 
the  matter.  He  boarded  her  from  a  pilot-schooner,  saying 
he  was  a  pilot,  and  did  nothing  while  on  board  but  a  pilot's 
duty.  It  is  true  that  the  libellant  testifies  that  he  told  the 
master  after  he  got  on  board  that  his  vessel  was  aground, 
and  that  he  would  not  take  charge  as  a  pilot  until  she  was 
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afloat.  But  this,  under  the  circnmstances,  is  a  very  im- 
probable statemeDt)  and  was  not  remembered  by  tbe  libel- 
lant  on  his  examination  in  chief,  nor  nntil  he  was  pressed 
on  cross-examination;  and  it  is  absolately  denied  by  the 
master  of  the  bark. 

But  be  this  as  it  may,  the  law  did  not  authorize  the 
libellant  to  go  on  board  and  take  charge  of  the  vessel,  with- 
out the  master's  consent,  in  any  other  capacity  than  that  of 
pilot.     {The  Brig  Dodge  Healy,  4  Wash.  656.)    This  was 
not  a  case  for  a  salvor,  but  a  pilot,  unless  the  former  had  a 
tug  or  other  means  external  to  the  vessel  at  his  command, 
wherewith  to  pull  her  off  the  sand,  with  or  without  the  aid 
of  the  wind  and  tide.     But  the  libellant  could  be  of  no  aid 
to  the  vessel  personally,  otherwise  than  from  his  knowledge 
of  the  tides,  channels,  and  shoals  in  the  vicinity,  and  his 
skill   in  handling  her  by  means  of  her  sails,  rudder,  and 
anchors,  and  all  this  he  was  bound  to  know  and  do  as  a 
pilot.     If  the  master  had  possessed  this  local  knowledge,  he 
could  have  sailed  the  Bryant  over  the  sand  into  deep  water 
as  well  as  the  libellant.     Indeed,  nothing  was  done  by  the 
latter  except  to  set  the  sails  and  wait  for  the  wind  and  tide, 
which  fortunately — I  may  say  providentially — came  and 
pushed  her  over  into  the  south  channel.     And  even  then, 
but  for  the  local  knowledge  of  the  libellant,  she  might,  in 
the  darkness  and  fog,  have  gone  on  to  Clatsop  spit.     The 
services  rendered  by  the  libellant  were  those  of  a  pilot;  and 
unless  in  boarding  her,  or  while  on  her,  he  personally  in- 
curred **  extraordinary  danger  and  risk,"  he  is  not  entitled 
to  anything  more  than  a  pilot's  compensation  therefor;  and 
this  is  so  whether  or  not  his  services  saved  the  vessel  from 
a  great  peril  or  imminent  danger  of  destruction. 

I  hardly  know  how  to  discuss  the  question  of  the  '*  danger 
and  risk"  incurred  by  the  libellant  personally.  I  suppose 
that  a  bar-pilot,  when  on  duty,  is  always  involved  in  more 
or  less  danger.  He  is  bound  to  cruise  outside  the  bar,  and 
board  and  render  aid  to  vessels,  unless  the  weather  is  so 
"tempestuous"  as  to  prevent  it — as  to  make  it  absolutely 
unsafe  to  do  so.  In  this  case,  in  my  judgment,  the  libel- 
lant did  not  incur  even  the  ordinary  danger  of  a  pilot  ser- 
vice in  that  locality. 
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It  was  a  remarkable  calm  time — ^not  wind  enough  to  clear 
the  bar  of  the  smoke  and  fog  incident  to  that  season  of  the 
year.  There  was  a  light  breeze  from  the  north-west,  and 
the  ebb-tide  made  a  ripple  on  the  sand  where  the  vessel  lay 
aground.  On  sighting  the  Bryant^  the  Cousins  ran  down  from 
the  windward  and  hove  to  some  distance  astern  and  south 
of  the  former,  from  whence  the  libellant,  with  the  aid  of 
another  oarsman,  undertook  to  pull  up  to  the  Bryant  in  a 
small  boat,  but  on  account  of  the  wind  and  tide,  particu- 
larly of  the  latter,  was  unable  to  do  so,  and  had  to  return 
to  the  schooner,  which  by  this  time  had  drifted  farther  to 
the  south-west.  The  schooner  then  beat  up  into  the  vicin- 
ity of  the  Bryant^  and  hove  to  again  under  the  lee  of  the 
latter  in  comparatively  still  water,  from  whence  the  libel- 
lant,  with  the  aid  of  the  oarsman,  boarded  her  without  any 
trouble — the  latter  taking  the  boat  back  to  the  schooner, 
which  then,  by  the  libellant's  direction,  stood  out  to  sea. 
In  all  this  there  was  some  time  and  labor  spent,  and  much 
of  it  because  of  the  libellant's  mistake  in  not  bringing  his 
schooner  round  under  the  lee  of  the  Bryant  in  the  first 
instance,  but  certainly  no  **  extraordinary  danger  or  risk." 
And  while  on  the  vessel  the  libellant  incurred  no  such  dan- 
ger or  risk,  for  if  there  was  any  immediate  prospect  or 
probability  of  her  going  to  pieces  on  the  sand  or  sinking  in 
the  deep  water,  as  there  was  not  the  least,  all  hands  could 
safely  have  taken  to  the  boats. 

But  the  libellant  has  himself  furnished  very  satisfactory 
evidence  that  he  did  not,  at  the  time,  regard  this  service  as 
dangerous,  or  otherwise  than  an  ordinary  pilot  service. 

On  September  6th,  it  appears  that  he  made  out  a  bill 
against  the  Bryaiit  for  "pilotage"  at  the  prescribed  rates, 
amounting  to  the  sum  of  one  hundred  and  thirty-six  dol- 
lars, and  delivered  the  same  to  the  agent  of  the  schooner 
for  collection,  and  as  his  report  of  the  transaction,  which 
was  paid  accordingly.  Nothing  then  appears  to  have  been 
said  or  thought  of  any  claim  for  salvage  on  account  of  any 
unusual  danger  or  risk  incurred  by  the  libellant  in  this 
service. 

There  must  be  a  decree  for  the  claimant,  dismissing  the 
libel,  and  for  costs. 
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CiBCurr  Court,  DisTRicrr  of  CALZFORmA. 
March  24,  1884. 

1.  Removal  of  Causes — Citizenship  of  Parties. — The  petition  for  the 

removal  of  an  action,  on  the  ground  that  the  parties  are  citizens  of  differ- 
ent states,  must  show  that  such  ground  of  removal  existed,  both  at  the 
time  of  the  commencement  of  the  action,  and  at  the  time  of  the  applica- 
tion for  removaL  A  petition  which  only  alleges  that  the  defendant  is, 
and  always  has  been,  a  citizen  of  California,  and  that  the  plaintiff  is  a 
citizen  of  Missouri,  is  insufficient. 

2.  The  Same — Amendment  of  Petition. — The  citizenship  of  the  parties, 

under  such  circumstances,  is  a  jurisdictional  fact,  and  must  be  alleged  in 
the  petition.  If  such  allegation  be  not  made,  whether  the  petition  may 
be  amended  in  the  circuit  court  so  as  to  show  them,  qucere.  If  the  power 
to  allow  such  amendments  be  conceded,  it  is  not  a  matter  which  the  party 
removing  can  demand,  as  a  legal  right,  but,  only,  a  matter  for  the  exercise 
of  a  sound  discretion  by  the  court.  Such  an  amendment  should  nut  be 
allowed,  where,  after  an  amendment  of  the  petition  in  the  circuit  court, 
the  record  in  each  court,  would  show  upon  its  face  jurisdiction  to  pro- 
ceed to  final  judgment. 

3.  The  Same — Appucation,  when  should  be  Made. — This  action  was 

commenced  in  the  fourth  district  court,  of  the  state  of  California,  on 
August  1,  1879;  defendant  demurred  August  22,  1879.  The  demurrer 
was  overruled.  It  answered  September  12,  1879.  Plaintiff  demurred  to 
that  part  of  the  answer,  setting  up  new  matter  as  a  defense,  October  2, 

1879.  The  new  constitution  of  California  of  1879  having  in  the  mean 
time  taken  effect,  the  case  was  transferred  into  tlie  superior  court,  as  the 
successor  of  the  district  court,  and  on  January  23,  1880,  was  assigned  to 
department  No.  7  of  the  superior  court.  On  March  22, 1880,  the  demur- 
rer to  the  answer  was  sustained.     An  amended  answer  was  filed  April  1 , 

1880,  which  put  the  case  at  issue.  The  constitution  of  1879,  and  the 
statutes  passed  in  pursuance  thereof,  provide  that  "the  superior  courts 
shall  always  be  open  (legal  holidays  and  non-judicial  days  excepted),  and 
they  shall  hold  *  *  *  regular  sessions  commencing  on  the  first  Mon- 
days of  January,  April,  July,  and  October,  and  special  sessions  at  such 
other  times  as  may  be  prescribed  by  the  judge  or  judges  thereof."  On 
January  21, 1884,  the  defendant  filed  a  petition  to  remove  the  case  to  the 
United  States  circuit  court,  on  the  ground  that  the  parties  were  citizens 
of  different  states:  Heldf  that  under  the  act  of  congress  of  1875,  provid- 
ing that  the  application  for  removal  must  be  made  '*  before  or  at  the  term 
at  which  said  cause  could  be  first  tried,"  the  application  in  this  ca.se  came 
too  late;  that  the  four  general  sessions  of  the  superior  court  required  to 
be  held  are  "  terms"  within  the  meaning  of  the  act. 

Before  Sawyer,  Circuit  Judge. 
Motion  to  remand.    The  opinion  states  the  facts. 
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H.  N.  Clement,  for  the  plaintiff. 
Ocnxlon  Blanding,  for  the  defendant. 

Sawyeb,  Circuit  Judge.  This  action  was  commenced  in 
the  fourth  district  court  of  the  state  of  California,  on  Au- 
gust 1,  1879.  Defendant  demurred  August  22 ,  1879,  and 
the  demurrer  was  overruled.  Defendant  having  answered, 
plaintiff  demurred  to  that  part  of  the  answer,  setting  up 
new  matter  as  a  defense,  October  2,  1879.  The  new  consti- 
tution of  California  of  1879,  having  in  the  mean  time  taken 
effect,  the  case  went  into  the  superior  court,  as  successor  to 
the  state  district  court,  and  on  January  23,  1880,  was 
assigned  to  department  No.  7  of  the  superior  court.  On 
March  22,  1880,  the  demurrer  to  the  answer  was  sustained, 
with  leave  to  amend.  An  amended  answer  was  filed  April 
1,  1880,  which,  under  the  code  of  civil  procedure,  put  the 
case  at  issue,  and  it  was  ready  for  trial. 

On  January  21,  1884,  the  defendant  filed  a  petition  to 
remove  the  case  to  the  United  States  circuit  court,  on  the 
ground  that  the  plaintiff  is  a  citizen  of  Missouri,  and  the 
defendant  a  citizen  of  California. 

The  petition  alleges,  that  ''there  is  in  this  action  a  con- 
troversy between  citizens  of  different  states,  to  wit:  a  con- 
troversy between  your  petitioner,  the  defendant  herein, 
which  said  defendant  was  at  the  time  of  the  commencement 
of  this  action,  ever  since  has  been,  and  now  is  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  California,  and  which  said  defendant  is  a 
citizen  of  the  said  state  of  California,  and  the  plaintiff 
herein,  who  is  a  citizen  of  the  state  of  Missouri.'' 

The  proper  bond  was  filed;  and  a  copy  of  the  record  ob- 
tained by  petitioner,  and  filed  in  the  circuit  court  February 
7,  1884,  the  state  court  having  made  no  order,  and  taken  no 
action  upon  the  petition.  The  plaintiff  moved  to  remand 
the  case  to  the  state  court,  on  the  grounds: 

1.  That  it  is  not  shown  by  the  petition  that  plaintiff 
was  a  citizen  of  Missouri  at  the  time  of  the  commencement 
of  this  suit. 

2.  That  it  appears  from  the  record  that  the  application 
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was  not  made  **  before  or  at  tlie  first  term  at  which  it  conid 
have  been  tried/'  or  within  the  time  required  by  law. 

8.  That  defendant  has  not  used  dne  diligence  in  making 
application  for  removal. 

The  supreme  court  has,  repeatedly,  held,  that  on  a  re- 
moval, the  record  must  show  that  the  citizenship  df  the  par- 
ties of  different  states  must  exist,  both  at  the  time  of  the 
commencement  of  the  suit,  and  at  the  time  of  the  appli- 
cation for  removal.  (Houston  &  T.  C.  B.  Co.  v.  Shirley, 
111  U.  8.  368,  and  Gibson  v.  Bruce,  108  Id.  561.)  In  this 
case  it  does  not  appear,  but  that,  both  plaintiff,  and  defend- 
ant, were  citizens  of  California,  when  the  suit  was  com- 
menced. It  simply  shows,  that  plaintiff  was  a  citizen  of 
Missouri  at  the  time  of  the  application  for  removal,  which 
is  four  years,  and,  nearly,  ten  months  after  the  commance- 
ment  of  the  suit.  Clearly,  the  record  does  not  show  juris- 
diction in  this  court,  or  a  proper  case  for  removal  on  the 
ground  of  citizenship,  and  the  case  must  be  remanded  on 
that  ground. 

The  present  constitution  of  California,  which  went  into 
effect  on  January  1,  1880,  five  months  after  this  suit  was 
commenced,  provides,  that  the  superior  court  ''shall  be 
always  open  (legal  holidays  and  non-judicial  days  ex- 
cepted)," and  the  code  of  civil  procedure  (sec.  73),  adapted 
to  the  new  constitution,  provides  that  "the  superior  courts 
shall  always  be  open  (legal  holidays  and  non -judicial  days 
excepted),  and  they  shall  hold  their  sessions  at  the  county 
seats  of  the  several  counties,  or  cities  and  counties,  respect- 
ively. They  shall  hold  regular  sessions,  commencing  on  the 
first  Mondays  of  January,  April,  July,  and  October,  and 
special  sessions  at  such  other  times,  as  may  be  prescribed 
by  the  judge,  or  judges  thereof;  provided,  that  in  the  city 
and  county  of  San  Francisco  the  presiding  judge  shall  pre- 
scribe the  times  of  holding  such  special  sessions." 

Under  these  provisions  of  the  code  and  constitution,  it  is 
insisted  by  defendant,  that  there  are  no  terms  of  court  in 
California,  and,  that  the  provision  of  the  act  of  congress  of 
1875,  that  the  application  for  removal  must  be  made  ''be- 
fore or  at  the  term  at  which  said  cause  could  be  first  tried," 
8 
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can  have  no  application  in  said  state;  that  a  removal  from 
any  state  court  of  California,  therefore,  is  in  time,  if  the 
application  be  made  at  any  time  before  the  trial,  no  matter 
how  long  it  may  have  been  ready,  or  in  a  condition  for  trial. 
I  am  unable  to  take  this  view.  Congress,  undoubtedly,  in- 
tended to  require  prompt  action,  and  to  provide  that  unless 
the  party  avails  himself  of  the  right,  promptly,  after  a  rea- 
sonable opportunity  to  try  the  case  has  been  had,  his  right 
to  remove  shall  be  cut  off,  or  waived.  In  this  district  it  has, 
always,  been  held  by  the  circuit  court,  that  the  respective 
separate  general  sessions  of  the  courts  to  be  held  four  times 
in  each  year,  provided  for  by  the  statutes,  are  ''terms," 
within  the  reason  and  meaning  of  the  act  of  congress.  There 
is  no  magic  in  the  word  "terms,"  or  in  the  words,  the 
courts  ''shall  always  be  open."  Courts  of  chancery,  and 
some  other  courts,  are  always  open  for  many  purposes, 
though  not  always  in  session;  yet  they  have  regularly  de- 
fined terms.  The  regular  sessions  of  the  superior  courts, 
commencing  at  regularly  appointed  periods,  are,  substan- 
tially, terms.  They  are  terms,  at  least,  in  my  judgment, 
within  the  reason  and  meaning  of  the  act  of  congress,  and 
this  construction  will  be  adhered  to  in  this  circuit,  until 
overruled  by  the  supreme  court.  The  cause  must  be  re- 
manded on  this  ground,  also. 

In  some  of  the  counties,  by  rule  of  court,  new  calendars 
are  made  up  for  every  month,  and  the  calendar  is  called 
anew  and  trials  thereon  begun  on  the  first  Monday  in  each 
month.  It  is  by  no  means  certain  that  the  special  sessions 
provided  for  in  the  act,  and  in  those  cases  where  monthly 
calendars  are  provided  for  by  rule,  such  special  and 
monthly  sessions  would  not,  also,  be  held  to  be  terms, 
within  the  meaning  of  the  act  of  congress.  However  that 
may  be,  the  regular  sessions  must  certainly  be  regarded  as 
terms  for  the  purpose  of  the  removal  of  causes.  (See  Pull- 
man  Palace  Car  Go.  v.  Spreck,  113  U.  S.  86,  87.) 

At  the  argument  of  the  motion  to  remand,  the  court  de- 
clared that  the  petition  for  removal  was  insufficient,  for  the 
reason,  that  it  did  not  show,  that  plaintiff  was  a  citizen  of  a 
state  other  than  the  state  of  California,  at  the  time  of  the 
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commencement  of  the  suit,  whereupon,  the  counsel  for  peti- 
tioner stated,  that  this  jurisdictional  fact  existed,  and  asked 
leave  to  amend  the  petition,  so  as  to,  properly,  state  the  facts. 
Several  cases  from  the  circuit  courts  were  cited,  wherein  it 
was  held,  that  the  circuit  court  had  authority  to  allow  the 
substitution  of  a  new  bond,  to  cure  defects  in  the  boud  filed 
in  the  state  court,  and,  also,  to  allow  the  petition  to  be 
amended,  so  as  to  show  the  proper  jurisdictional  facts, 
where  not  shown  by  the  record  brought  from  the  state 
court,  and  filed  in  the  circuit  court.  The  filing  of  a  new 
bond  is,  merely,  to  correct  an  in^egukDity  in  the  proceed- 
ings. It  is  not  a  jurisdictional  fact  in  this  court.  Gener- 
ally the  main  object  of  a  bond  has  been  accomplished  by 
the  filing  of  the  record  in  the  circuit  court,  before  the  mo- 
tion to  remand  has  been  made.  I  have,  heretefore,  thought 
it  proper  to  allow  an  imperfect  bond  to  be  corrected  in  the 
circuit  court,  or  any  other  matter  of  mere  irregularity,  not 
affecting  the  jurisdiction  of  the  court.  But,  although  aware 
that  some  circuit  judges  have  adopted  a  different  practice, 
I  have  never  in  this  circuit  allowed  a  petition  which  did  not 
show  the  jurisdictional  facts  to  be  amended  in  such  way  as 
to  show  jurisdiction. 

I  am  not  prepared  to  say,  that  the  court  has  not  power  to 
allow  such  an  amendment  to  be  made;  but  if  the  power  be 
conceded,  it  is  not  a  matter  which  the  party  can  demand  as 
a  legal  right,  but,  only,  a  matter  for  the  exercise  of  a  sound 
discretion  by  the  court.  It  has  been  said  by  some  judges, 
that  they  saw  no  reason,  why  an  amendment  showing  the 
jurisdictional  facts,  should  not  be  allowed  to  the  petition  in 
the  circuit  court,  that  is  not  equally  applicable  to  the  case 
of  a  bill,  originally,  filed  in  the  circuit  court,  which  omits  to, 
properly,  state  the  jurisdictional  facts  depending  upon  citi- 
zenship, or  otherwise.  In  my  judgment,  there  is  a  veiy  im- 
portant distinction,  that  does  not  appear  to  have  attracted 
the  attention  of  the  courts  in  the  cases  hitherto  reported. 
Take  the  present  case  for  example.  The  record  in  the  state 
cotlrt,  shows  a  case  over  which  that  court  has  jurisdiction, 
and  it  does  not  show  a  proper  case  for  removal,  or  any  case 
of  which  this  court  has  jurisdiction.    The  supreme  court 


116  MaoNauohton  v.  S.  P.  C.  K.  E.  Co.     [Cir.  Ct. 

Opinion  of  the  Conii — Sawyer,  C.  J.  [March, 

Las  decided  tbat,  \rbeneyer  the  proceedings  iii  the  state 
coart  baye  been  perfected,  so  as  to  show  upon  tbe  record  of 
that  court,  tbat  tbe  petitioner  is  entitled  to  have  his  case  re- 
moved, all  jurisdiction  of  tbe  state  court  ceases,  and  all 
subsequent  proceedings  in  tbe  case  are  illegal  and  yoid^ 
even  if  it  has  refused  to  make  any  order  for  the  removal; 
and  tbat  no  order  of  removal  is  necessary.  The  jurisdic- 
tion of  tbe  state  court  is  suspended,  or  superseded,  tbe 
moment  tbe  proceedings  showing  a  proper  case  for  removal 
liave  been  perfected.  But  tbe  supreme  court  has,  also,  held 
tbe  correlative  proposition  to  be  true,  that  tbe  state  court  is 
not  bound  to  renounce  its  jurisdiction,  or  let  go  its  hold 
upon  tbe  case,  until  its  record  shows  upon  its  face  a  proper 
case  for  removal,  and  tbat  tbe  jurisdiction  of  the  United 
States  court  has  attached;  tbat  tbe  state  court  is  authorized 
to  proceed  until  its  own  record  shows,  tbat  it  has  lost  juris- 
diction, and  tbe  jurisdiction  of  tbe  circuit  court  has  at- 
tached. Now,  in  this  case,  the  record  of  tbe  state  court 
shows  jurisdiction  in  tbat  court,  and  does  not  show  juris- 
diction in  this  court.  Tbe  state  court  is,  therefore,  fully 
authorized  to  proceed  to  a  final  judgment,  which  will  be  valid. 
Tbe  record  in  this  court  does  not  now  show  jurisdiction 
in  this  court,  but,  if  tbe  petition  be  amended  here,  as  de- 
sired, jurisdiction  will  be  shown  by  tbe  record  in  this  court. 
Its  jurisdiction  appearing  on  the  record,  it  can,  also,  regu- 
larly, proceed  to  final  judgment.  Thus  each  court  proceed- 
ing on  its  own  record  has  jurisdiction,  and  the  result  may, 
be,  two  final  valid  judgments,  entirely  different,  or  even  op- 
posite judgments,  with  no  error  in  the  record  upon  which 
either  judgment,  or  decree,  could  be  reversed  on  writ  of 
error,  or  appeal.  That  state  courts  may  proceed,  when  their 
records  do  not  show  a  valid  removal,  is  evident  from  tbe 
fact  that  in  a  number  of  cases  they  have  proceeded  even 
after  a  valid  removal;  and  their  judgments  in  such  cases 
have  been  reversed,  on  that  ground,  by  the  supreme  court. 
In  my  judgment,  in  such  cases  as  this,  the  circuit  court,  in 
tbe  exercise  of  a  sound  discretion,  should  not  permit  a  case 
to  be  thus  embarrassed  by  an  amendment  to  the  petition,  so 
as  to  show  a  proper  case  for  removal,  and  jurisdiction  in  the 
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circuit  court,  where  these  conditions  are  not  shown  in  the 
record  of  the  state  court.  The  law  as  to  averments  of 
citizenship,  has  been  laid  down  so  often,  and  been  so  long 
settled,  that  those  who  fail  to  make  the  proper  allegations, 
are  entitled  to  little  indulgence  on  account  of  the  oversight. 
Although  there  is  no  ground  to  suspect  anything  of  the  kind 
in  this  case,  there  is  reason  to  believe,  that  the  right  to  re- 
move is,  sometimes,  exercised,  not  for  the  purposes  of  jus- 
tice, but  just  the  opposite,  to  obtain  delay,  and  to  hinder 
and  obstruct  the  administration  of  justice  by  the  enormous 
expense  and  inconvenience  of  litigating  five  or  six  hundred 
miles  distant,  more  or  less,  from  home.  In  my  judgment,  in 
this  circuit,  at  least,  a  strict  rule  should  be  adhered  to, 
in  requiring  a  clear  case  for  removal  to  be  made  out  in 
the  first  instance  in  the  court,  where  the  suit  is  brought; 
and  that  the  court  to  which  a  removal  is  made  should  not  be 
lax  in  allowing  defective  records  to  be  made  good  by  amend- 
ment after  removal.  This  is  the  principle,  heretofore,  acted 
upon  in  this  court. 

For  the  reasons  indicated,  leave  to  amend  the  petition  so 
as  to  show  jurisdiction  is  denied,  and  the  cause  remanded 
to  the  state  court,  with  costs. 


Thornton  F.  Williams  v.  William  McCord. 

Circuit  Coubt,  District  of  Oreoon. 
March  26,  1884. 

1.  Patent  fob  "Rkvolviko  Dip-net." — The  patent  issued  to  Thornton 
F.  Williams  on  August  2,  1881,  and  numbered  245,251,  for  an  "improve- 
ment in  revolving  dip-nets,"  declared  void  for  want  of  both  invention 
and  novelty,  the  same  having  been  invented  and  put  in  operation  by 
Samuel  Wilson  at  the  Cascades  of  the  Columbia  in  the  spring  of  1879, 
from  which  machine  the  said  Williams,  in  the  fall  of  that  year  and  the 
spring  of  1880,  constructed  his  ** revolving  dip-net." 

Before  Deady,  District  Judge. 

D.  P.  Kennedy  and  JViUiam  B.  Gilbert,  for  the  plaintiff. 
U.  B.  Nicholas,  for  the  defendant. 


118  "Williams  v.  MoOobd.  [Cir.  Ct. 

Opinion  of  the  Court — ^Deady,  J.  [March, 

: a 

Deadt,  J.  This  suit  was  commenced  on  January  \% 
1883,  and  is  brought  against  the  defendants  for  an  account 
and  to  recover  damages  for  the  wrongful  use  by  them  of  a 
certain  "revolving  dip-net,"  alleged  to  have  deen  invented 
by  the  plaintiff,  and  for  an  injunction  to  restrain  them 
from  the  further  use  thereof. 

The  bill  alleges  that  the  plaintiff,  being  the  first  and 
original  inventor  of  such  dip-net,  on  November  4,  1880, 
applied  for  letters  patent  thereon,  which  were  duly  issued 
to  him  on  August  2,  1881,  and  numbered  245,251;  that  the 
defendants  on  March  1,  1882,  without  the  consent  of  the 
plaintiff,  constructed  ''a  revolving  dip-net  on  the  south 
side  of  Bradford's  island  in  the  Columbia  river,  *  *  * 
embracing  the  improvement  and  invention  described  in 
said  letters  patent,"  and  maintained  the  same  "in  opera- 
tion during  the  fishing  season  of  1882;"  that  is,  from  April 
1st  to  August  1st,  to  the  damage  of  the  plaintiff  one  hun- 
dred dollars;  and  still  continues  to  operate  the  same. 

The  defendants,  answering  the  complaint,  deny  that  the 
plaintiff  is  the  original  inventor  of  the  net  in  question,  and 
that  the  same  was  not  in  public  use  when  the  plaintiff  ap- 
plied for  his  letters  patent,  and  allege  that  said  dip-net  was 
fully  described  in  Harper's  Monthly  Magazine  for  May, 
1880;  that  Samuel  Wilson  of  Dallas,  Iowa,  invented  and 
put  in  operation  on  the  Columbia  river  the  dip-net  de- 
scribed in  the  bill,  in  April,  1879,  long  before  the  alleged 
invention  of  the  plaintiff,  and  that  the  plaintiff  surrep- 
titiously availed  himself  of  said  Wilson's  idea  and  invention 
and  obtained  a  patent  for  the  same  while  the  latter  was 
engaged  in  perfecting  it;  but  that  neither  said  Wilson  nor 
the  plaintiff  were  the  first  inventors  of  said  dip-net,  and 
that  the  same  had  been  in  use  in  other  places  by  other  per- 
sons for  the  purpose  of  catching  fish  for  many  years  before, 
specifying,  among  others,  sundry  places  and  persons  on  the 
Catawba  and  Pee  Dee  rivers  in  North  Carolina,  where 
it  had  been  in  use  in  some  instances  for  more  than  fifty 
years;  that  on  January  4,  1882,  the  defendant  McCord, 
being  the  first  and  original  inventor  of  certain  improve- 
'uents  in  a  fish  wheel,  made  application  for  letters  patent 
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thereon,  which,  on  May  16th  of  the  same  year,  were  duly 
issued  to  him  and  other  defendants,  as  the  assignees  of 
said  McCord,  and  numbered  251,960,  for  an  invention  en- 
titled a  "fish  wheel;"  that  afterwards,  in  1882,  the  de- 
fendants licensed  the  "Snail  Wheel  Fishing  Company,"  a 
corporation  dnly  formed  under  the  laws  of  Oregon,  the  de- 
fendants being  the  officers  and  stockholders  thereof,  to 
conduct  such  a  fish  wheel  on  the  south  side  of  Bradford's 
island,  and  that  said  corporation  did  construct  and  operate 
such  wheel  at  said  place  during  the  fishing  season  of  1882, 
which  is  the  same  machine  referred  to  and  mentioned  in 
the  bill  as  being  an  infringement  on  the  plaintiff's  dip-net. 

It  appears  from  the  evidence  that  fish  wheels  or  dipping 
wheels  have  been  used  on  various  rivers  in  North  Carolina 
for  the  purpose  of  taking  shad  and  other  fish  that  are  in 
the  habit  of  ascending  the  same,  as  alleged  in  the  answer. 
The  wheel  consisted  of  an  axle  or  shaft  of  four  or  five  feet 
in  length,  resting  horizontally  upon  two  upright  posts  or 
forked  timbers  planted  on  either  side  of  a  sluice  or  chute  in 
the  river,  into  which  were  let  three  pairs  of  arms  or  bows 
from  three  to  eight  feet  long,  owing  to  the  depth  of  the 
water,  and  equidistant  from  each  other.  These  arms  were 
made  of  tough  wood,  and  bent  forward  at  the  outer  end 
like  a  plough-handle,  and  covered  with  a  netting  of  twine  so 
as  to  constitute  a  "dipper,"  not  unlike  in  appearance,  ac- 
cording to  the  language  of  a  witness,  "  the  top  of  a  falling 
top  buggy." 

The  wheel  was  turned  down  stream  by  the  force  of  the 
current  striking  the  back  of  the  "  dippers,"  one  of  which 
was  always  in  the  water,  and  into  which  the  fish  ascending 
the  stream  by  that  chute  or  sluice  went,  and  were  carried 
upward  and  backward  over  the  shaft  and  lodged  on  an  in- 
clined trough  made  of  slats  placed  between  the  inner  ends 
of  the  arms,  on  which  they  slid  down  into  a  box  or  tank 
immediately  outside  of  the  inshore  post. 

In  the  spring  of  1879,  and  prior  thereto,  Samuel  Wilson, 
a  carpenter,  who  was  living  at  the  Cascades  of  the  Colom- 
bia, on  the  Washington  side,  conceived  the  idea  of  taking 
fish  by  means  of  a  wheel  driven  by  the  currerrt,  and  actually 
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constraoted  one  and  put  it  in  operation  there  by  April,  1879, 
but  on  account  of  the  health  of  himself  and  family  he  re- 
turned to  Iowa  in  May  of  that  year,  leaving  his  wheel  in 
charge  of  James  Parker,  who  took  a  few  fish  in  it  before 
the  high  water  carried  it  away.  Afterwards,  on  March  28, 
1882,  Wilson  applied  for  a  patent  on  his  invention  of  ^'a 
new  and  improved  fishing  wheel,"  which  was  issued  to  him 
on  September  12,  1882,  and  numbered  264,395. 

In  the  specification  it  is  described  as ''  a  wheel  constructed 
with  nets  embraced  in  four  or  more  sections  thereof,  to  each 
of  which  nets  an  opening  is  made  from  the  periphery  or  near 
it,  and  from  which  there  is  an  escape  passage  from  the  centre 
of  the  wheel,  and  at  one  side,  to  a  chute  leading  to  a  cage-net, 
all  so  arranged  that  the  wheel  being  located  in  a  fish-way  to 
be  located  by  the  water  flowing  against  it  or  by  another  wheel 
attached  to  tbe  shaft  outside  of  the  fish-way,  the  mouths  of 
the  passages  into  the  nets  of  the  wheel  will  open  at  the  rear 
of  the  wheel  to  the  fish  ascending  the  stream,  to  be  entered 
by  them  as  they  attempt  to  pass  under  the  wheel,  whereby 
as  that  side  of  the  wheel  rises  the  fish  will  be  caught,  car- 
ried up  and  shunted  out  through  the  aforesaid  side  central 
passages  into  the  chute,  by  which  they  will  be  delivered  into 
the  trap-cage,  to  be  taken  out  at  pleasure,  as  hereinafter 
more  fully  described."  The  size  of  the  wheel  might  vary 
from  ten  to  forty  feet,  owing  to  the  depth  of  the  water; 
and  the  one  constructed  was  about  twenty  feet  in  diameter. 
As  early  as  the  spring  of  1877  the  plaintiff  lived  at  the 
Cascades  of  the  Columbia,  on  the  Oregon  side,  and  was  en- 
gaged in  taking  fish  there,  with  the  ordinary  gill  and  dip- 
net,  and  has  lived  there  ever  since." 

It  is  asserted  in  his  testimony  that  he  ''conceived"  the 
idea  of  this  revolving  dip-net  in  the  fall  of  1878,  and  that 
he  commenced  to  construct  it  then,  but  did  not  get  the 
lumber  in  time  to  finish  it  for  the  fishing  season  of  1879, 
and  therefore  abandoned  it  or  gave  it  up  till  the  fall  of  that 
year,  when  he  went  to  work  on  it  again,  and  got  it  into 
operation  in  time  for  the  fishing  season  of  1880,  and  after- 
wards obtained  a  patent  for  the  same,  as  alleged  in  the 
bill. 


DisL  Or.]  Williams  v.  McOobd.  121 

-        I r    -^  ^  ,  __ 

1SS4.]  Opinion  of  the  Court— Deftdy,  J. 

.1  t  .1  ■  I . .  . . .  I  .      I   ■  ■  . 

In  bis  BpeoificatioQ  the  plaintiff  describes  bis  alleged  in- 
vention  as  "  a  new  and  useful  improvement  in  reyolving  dip- 
nets,"  and  claims  ''as  new'*  therein:  "1.  The  box-nets  I, 
constructed  with  holes  M  at  their  inner  ends,  substantially 
as  herein  shown  and  described,  whereby  the  first  [fish  or 
netsj  are  discharged  as  set  forth;  2.  The  nets  I,  secured  to 
arms  of  shaft  E,  leaving  an  opening  at  the  front,  except  at 
the  inner  part,  for  the  inlet  of  the  fish,  and  at  the  rear  an 
opening  for  their  outlet,  as  shown  and  described;  and  3. 
The  combination,  with  a  rotary  wheel  having  nets  I,  with 
discharge  openings  M  near  the  hub,  and  having  the  inner 
part  incline  towards  said  openings,  of  a  receptacle  J,  arranged 
as  shown  and  described." 

But  the  decided  weight  of  the  evidence  is  that  in  the  fall 
of  187S  the  plaintiff  was  engaged  in  getting  together  the 
material  and  preparing  the  timbers  for  a  fish  "  trap"  at  the 
Cascades,  and  not  a  wheel  or  net,  which  he  never  completed, 
and  is  now  falsely  claiming  to  be  the  conception  or  begin- 
ning of  his  ''revolving  dip-net."  And  that  in  the  fall  of 
1879  he  availed  himself  of  his  knowledge  of  Wilson's  in- 
vention, thinking,  it  may  be,  that  he  had  abandoned  it,  and 
constructed  the  machine  for  which  he  afterwards  obtained 
a  patent. 

In  the  May  number  of  Harper's  Monthly  for  1880  there  is 
a  wood-cut  of  the  North  Carolina  wheel  (p.  849),  illustrating 
an  article — "The  Shad  and  the  Alewife." 

The  Wilson  wheel,  either  as  patented  by  himself  or  the 
plaintiff,  although  in  the  main  anticipated  by  the  North 
Carolina  wheel,  was,  so  far  as  appears,  constructed  without 
any  knowledge  of  the  existence  of  the  latter,  and  is  an  im- 
provement upon  it  in  some  material  particulars. 

But  the  plaintiff's  wheel  being  a  mere  copy  of  Wilson's, 
with  some  immaterial  changes  in  form  and  material,  his 
patent  is  void,  both  for  want  of  invention  and  novelty. 
(Walker  on  Pat.,  sees.  23,  52.) 

The  wheel  used  and  patented  by  the  defendant  is  prob- 
ably an  improvement  on  Wilson's — particularly  in  the  ar- 
rangement of  the  baskets  or  nets,  whereby  the  fish  are  dis- 
charged below  the  shaft  and  are  less  liable  to  be  injured. 
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But  as  the  patent  to  the  plaintiff  appears  to  be  Toid  for  the 
reasons  stated,  it  is  not  necessary  to  consider  that  question. 

But  I  cannot  refrain  from  adding  on  behalf  of  the  pnblio 
that  I  think  the  best  disposition  that  could  be  made  of  this 
controversy  would  be  for  the  legislature  to  intervene  in  the 
interest  of  the  fish  of  the  future,  and  prohibit  the  use  of  these 
murderous  machines  anywhere  in  the  waters  of  the  state. 

The  bill  is  dismissed  with  costs. 


Union  Trust  Co.  of  New  York  v.  Nevada  & 
Oregon  E.  R.  Co.  Charles  Moran  et  al  v. 

H.    J.    McMuRRAY   ET   AL. 

CiBcuiT  Court,  District  of  Nevada. 
March  29,  1884. 

1.  Railroad  Bonds — Over-issue — Rights  of  Holder  not  Affected  by  Sub- 
sequent Fraudulent  Issue. — Where  a  railroad  company  had  contracted 
that  it  would  not  issue  its  first-mortgage  bonds  in  excess  of  ten  thousand 
dollars  per  mile  of  completed  road,  but  subsequently  to  the  sale  of  its  first- 
mortgage  bonds  to  that  extent  it  did  issue  its  bonds  in  excess  of  that 
amount,  which  were  sought  to  be  enforced  as  first-mortgage  bonds:  ffeldt 
that  such  over-issue  was  void  as  against  the  holders  of  the  first-mortgage 
bonds  regularly  issued  to  the  extent  limited,  none  of  the  holders  of  such 
over-issue  bein^  innocent  purchasers  for  value. 

Before  Sabin,  District  Judge. 
B.  31.  Clarke,  for  tbe  complainants* 
IV.  E.  F.  Deal  and  William  Webster^  for  the  respondents. 

Sabin,  J.  The  above-entitled  salts  are  submitted  upon 
the  same  testimony. 

The  first-entitled  suit  was  brought  in  this  court  by  the 
Union  Trust  Company  of  New  York  to  foreclose  a  certain 
trust  deed,  executed  by  the  Nevada  &  Oregon  Bailroad 
Company  to  secure  the  payment  of  certain  first-mortgage 
bonds  (three  hundred  and  ten  in  number,  of  the  denomina- 
tion of  one  thousand  dollars  each)  and  coupons,  executed  by 
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said  railroad  compnoj,  in  tbe  payment  of  which  defanlt  had 
been  made.  In  that  suit  an  interlocutory  decree  was  entered 
August  7,  1883,  final  decree  being  reserved  until  the  testi- 
mony should  be  taken  and  submitted  in  the  two  cases. 

The  second  suit  was  brought  by  complainants,  who  are 
the  owners  of  said  three  hundred  and  ten  bonds,  secured  by 
said  trust  deed,  foreclosed  in  the  first-named  suit. 

The  object  of  this  second  suit  is  to  have  declared  fraudu- 
lent and  void,  as  against  complainants,  an  issue  of  one  hun- 
dred and  forty-seven  bonds  of  said  railroad  company  (of  the 
value  of  one  thousand  dollars  each),  and  claimed  by  re- 
spondents to  be  equally  secured  by  said  trust  deed  with  the 
three  hundred  and  ten  bonds  held  by  complainants. 

The  pleadings  are  somewhat  voluminous.  The  bill  alleges 
that  on  the  twenty-fifth  of  April,  1881,  said  railroad  com- 
pany duly  executed  three  thousand  bonds,  of  the  value  of 
one  thousand  dollars  each,  bearing  eight  per  cent  interest, 
payable  A.  D.  1930,  interest  payable  semi-annually,  and  in 
default  of  payment  of  interest  when  due,  the  principal 
should  become  due  at  the  option  of  the  holder  of  the  bonds. 

On  the  same  date  said  railroad  company,  to  secure  the 
payment  of  said  bonds,  duly  executed  to  the  Union  Trust 
Company  of  New  York,  in  trust  for  the  bondholders,  a 
mortgage  upon  its  franchise  and  property  in  the  state  of 
Nevada.  These  bonds  were  to  be  of  no  validity  until  certi- 
fied to  by  said  trust  company.  The  trust  company  certified 
to  only  six  hundred  of  these  bonds.  Of  these  bonds  so  cer- 
tified complainants  purchased  three  hundred  and  ten  for 
value,  paying  therefor,  as  shown  by  the  testimony,  two  hun- 
dred and  forty-eight  thousand  dollars. 

The  bill  further  alleges  that  these  bonds  were  so  pur- 
chased by  complainants  on  the  distinct  and  positive  agree- 
ment by  said  railroad  company  that  no  more  than  ten  thou- 
sand dollars  of  said  bonds  should  be  issued  for  each 
completed  mile  of  said  road,  as  the  same  should  be  built; 
that  only  thirty-one  miles  of  said  road  were  ever  completed; 
that  said  railroad  company  wrongfully  procured  from  said 
Trust  Company  the  two  hundred  and  ninety  bonds,  remain- 
ing from  said  six  hundred  bonds  so  certified,  and  has,  in 
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frand  of  tbe  rights  of  complainants,  wrongfally  disposed  of 
one  hundred  and  forty-seven  of  the  same. 

The  respondents  deny  that  said  railroad  company  ever 
made  or  entered  into  any  agreement  by  which  it  was  limited 
to  an  issue  of  bonds  at  the  rate  of  ten  thousand  dollars  per 
mile  of  completed  road,  or  at  any  limited  rate  whatever. 
And  it  alleges  that  respondents  are  hona  fde  purchasers  of 
said  one  hundred  and  forty-seven  bonds,  without  notice,  for 
value,  and  are  entitled  to  all  of  the  benefits  arising  to  them 
as  such. 

In  examining  the  testimony,  it  will  be  well,  to  avoid  con- 
fusion, to  note  these  facts  in  reference  to  the  date  of  the 
organization  of  the  ''Nevada  &  Oregon  Railroad  Com- 
pany," the  defendant  in  this  action,  and  the  organization  of 
'*The  Nevada  &  Oregon  Railroad  Company,"  the  prede- 
cessor in  interest  of  said  company,  defendant.  The  names 
of  the  companies  are  the  same,  excepting  that  the  definite 
article  ''the"  is  not  prefixed  to  the  name  of  the  railroad 
company  defendant  in  this  suit. 

"The  Nevada  &  Oregon  Railroad  Company"  was  or- 
ganized in  Nevada  on  the  first  of  June,  1880.  Its  object 
was  to  construct  a  railway  three  hundred  miles  in  length, 
more  or  less,  with  various  branches.  The  proposed  line 
of  railway  was  divided  into  divisions,  with  appropriate 
names  for  each  division.  The  portion  of  the  line  extending 
from  Reno  to  Beck  with  Pass,  and  northerly,  was  called  the 
"  Reno  division,*'  and  is  so  named  and  called  by  the  wit- 
nesses in  the  testimony.  On  the  twenty-sixth  of  August, 
1880,  this  company  entered  into  a  contract  with  one 
Thomas  Moore  for  the  construction  of  the  road.  By  that 
contract  said  company  agreed  "that  fifty-year  eight-per- 
cent first-mortgage  bonds,  to  the  extent  only  of  ten  thousand 
dollars  per  mile,  and  capital  stock  to  the  extent  of  only 
twenty  thousand  dollars  per  mile,  for  the  first  one  hundred 
and  eighty-five  miles,  will  be  issued." 

In  providing  for  making  payments  to  Moore  for  the  work, 
when  completed,  said  contract  further  provided  for  the 
payment  to  him  of  "one  hundred  thousand  dollars  in  law- 
ful money,  three  hundred  and  ten  thousand  dollars  in  the 
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first-mori;gage  bosds,  and  foar  hundred  and  fifty  thousand 
dollars  in  the  capital  stock  of  said  railroad  stock,  for  the 
Beno  diTision,  as  far  as  Beckwith  Pas&r,  being  thirty  miles, 
more  or  less.*' 

On  the  fourth  of  December,  1880,  said  railroad  company 
and  said  Moore  entered  into  another  contract  in  reference 
to  building  the  road. 

This  contract  provided  that  the  Beno  division  should  be 
first  constructed  from  Beno  to  Beckwith  Pass,  the  company 
to  pay  at  a  certain  prescribed  rate  should  the  distance 
exceed  thirty-one  miles. 

Section  6  of  this  contract  is  as  follows:  ''The  company 
shall  deposit  with  a  trustee  in  New  York,  on  or  before  Jan- 
nary  10,  A.  D.  1881,  ten  thousand  dollars  in  cash  and  the 
four  hundred  and  fifty  thousand  dollars  stock,  and  on  or 
before  January  25,  1881,  the  three  hundred  and  ten  thou- 
sand dollars  in  first-mortgage  bonds.'* 

Section  7:  ''Nothing  in  this  contract  is  to  be  construed 
as  abating  or  impairing  any  portion  of  the  contract  of  August 
26,  A.  D.  1880,  which  is  hereby  extended  in  all  matters  not 
conflicting  with  the  provisions  of  this  instrument,"  etc. 

Section  8:  "  The  entire  stock  to  be  iHSued  upon  the  line 
from  Beno  to  the  temporary  terminus,  as  herein  stated  ('at 
a  point  near  Beckwith  Pass,'  see  section  1),  shall  be  limited 
to  six  hundred  thousand  dollars,  without  reference  to  any 
excess  in  distance  over  thirty  miles,  and  the  first-mortgage 
bonds  upon  the  same  to  three  hundred  and  ten  thousand 
dollars." 

On  the  same  day,  December  4,  1880,  said  company  and 
said  Moore  entered  into  another  contract,  by  which  Mooi  e 
was  to  construct  one  hundred  and  seventy  miles  of  said  road 
from  Beckwith  Pass  to  the  Oregon  line  "  on  the  same  basis 
as  agreed  upon  for  the  first  thirty  miles  of  said  division," 
and  the  company  agreed  to  pay  therefor  "  a  total  of 
five  hundred  thousand  dollars  in  cash  and  one  million 
seven  hundred  thousand  dollars  in  first-mortgage  bonds, 
the  same  being  total  issue  upon  said  line,  and  two  million 
eight  hundred  and  fifty  thousand  dollars  in  the  capital 
stock." 
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The  issue  of  first-mortgage  bonds  being  thereby  fixed  at 
tbe  rate  of  ten  thousand  dollars  per  mile. 

On  the  first  day  of  February,  1881,  said  Moore  and  said 
company  entered  into  another  contract,  the  company  having 
failed  to  make  payments,  as  stipulated  in  the  former  con- 
tract, for  work  done  by  Moore  on  this  line  from  Beno  to 
Beckwith  Pass — these  thirty-one  miles. 

Section  3  of  this  contract  provided:  "The  party  of  the 
second  part  is  to  deliver  to  the  party  of  the  first  part  the 
four  hundred  and  fifty  thousand  dollars  of  stock  as  soon  as 
engrossed  and  certificates  can  be  signed,  and  the  three 
hundred  and  ten  thousand  dollars  first-mortgage  bonds  as 
soon  as  engrossed  and  can  be  properly  signed,  and  all  on  or 
before  March  31st,  proximo." 

This  contract  was  not  to  impair  any  foimer  contracts 
made  between  the  parties. 

On  the  twenty-fifth  day  of  April,  1881,  the  *' Nevada  & 
Oregon  Bailroad  Company"  was  organized,  the  company 
defendant  in  this  action.  Its  object  was  the  same  as  that 
of  **  The  Nevada  &  Oregon  Bailroad  Company."  It  was 
the  successor  of  the  last-named  corporation,  and  by  trans- 
fer and  assignment  it  succeeded  to  all  its  rights,  property, 
franchises,  contracts,  and  debts  also. 

By  contract  entered  into  with  Moore  on  the  twenty-sixth 
of  April,  1881,  the  defendant  corporation  adopted,  ratified, 
and  confirmed  all  of  the  contracts  hereinbefore  mentioned, 
and  renewed  them  in  all  respects  with  Moore. 

On  the  twenty-fourth  of  May,  1881,  Moore  and  the  de- 
fendant corporation  extended  for  one  year  the  contract 
entered  into  by  Moore  and  "Nevada  &  Oregon  Bailroad 
Company"  for  the  building  of  the  one  hundred  and  seventy 
miles  of  road  from  Beckwith  Pass  to  the  Oregon  line. 

Moore  went  on  under  these  various  contracts,  and  graded 
thirty-two  miles  on  the  first  section  north  from  Beno,  and 
commenced  grading  on  the  one  hundred  and  seventy  miles 
running  north  from  Beckwith  Pass.  He  also  laid  about 
seventeen  miles  of  track  from  Beno  northerly,  and  provided 
certain  rolling  stock  and  other  materials. 
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Moore  became  embarrassed,  and  on  about  November  16, 
1881,  abandoned  his  contracts  and  left  the  state. 

From  that  time  forward  the  company  assumed  the  man- 
agement of  the  road,  and  conducted  its  future  operations  as 
best  it  could.  The  company  was  in  a  very  embarrassed  con- 
dition. It  was  largely  in  debt,  and  without  money  or  re- 
sources of  any  kind  to  meet  its  liabilities.  It  had  attempted 
to  build  and  equip  a  railroad,  without  first  haying  provided 
any  adequate  means  for  so  doing. 

On  the  twenty-fifth  of  March,  1882,  Moore,  as  party  of 
the  first  part,  the  railroad  company,  defendant,  of  the  sec- 
ond part,  D.  W.  Balch,  H.  J.  McMurray,  A.  H.  Manning, 
W.  F.  Berry,  and  C.  A.  Bragg,  of  the  third  part,  and  Alvin 
Burt,  as  trustee,  of  the  fourth  part,  entered  into  an  agree- 
ment, the  object  of  which  was  to  adjust,  as  therein  provided, 
the  then  unsettled  business  matters  between  Moore  and  the 
railroad  corapau}% 

This  contract  recognizes  the  fact  that  the  railroad  com- 
pany had  issued  to  Moore  these  three  hundred  and  ten  first- 
mortgage  bonds;  that  he  had  negotiated  them  with  Moran 
Brothers,  complainants  in  the  second  above-entitled  suit; 
that  he  had  been  paid  for  two  hundred  and  ten  of  said  bonds 
by  Moran  Brothers,  and  that  they  held  the  remainder  of 
said  bonds,  subject  to  contract  with  Moore,  to  be  paid  for 
as  the  road  was  completed. 

By  this  contract  Moore  surrendered  his  rights  in  these 
bonds  for  the  benefit  of  the  railroad  company,  which  sub- 
sequently drew  the  money  due  upon  them.  Section  11  of 
this  contract  is  as  follows: 

"The  parties  of  the  second  and  third  part  hereby 
covenant  and  agree  for  themselves  and  the  other  stock- 
holders, and  for  the  creditors  of  the  party  of  the  first  part, 
as  follows,  viz.:  *  *  *  (b)  That  no  second  mortgage 
shall  be  made,  issued,  or  recorded  upon  said  railroad  or  any 
portion  thereof. 

''That  the  issue  of  first-mortgage  bonds  thereon  shall  be 
limited  to  ten  thousand  dollars  per  mile  of  completed  road, 
or  such  an  amount  that  the  annual  interest  charge  thereon 
shall  not  exceed  eight  hundred  dollars  per  mile  of  completed 
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road,  And  also  that  the  issne  of  capital  stock  of  said  com- 
pany shall  be  limited  to  twenty  thousand  dollars  per  mile 
of  said  railroad/' 

Farsaant  to  this  contract,  on  the  twenty-sixth  of  April 
following,  Moore  and  Moran  Brothers  join  in  a  communi- 
cation to  Balch,  as  president  of  said  railroad  company,  in- 
forming him  of  the  terms  upon  which  he  can,  as  the  road 
is  completed,  draw  upon  complainants  for  seventy-five 
thousand  dollars,  the  balance  due  upon  these  one  hundred 
bonds.  These  funds  were  so  drawn,  and  with  them  the 
road  was  completed  the  thirty-one  miles. 

It  should  be  noted  that  this  contract  of  March  25,  1882, 
was  entered  into  by  Balch,  as  president  of,  and  on  behalf 
of,  said  railroad  company,  pursuant  to  a  resolution  of  the 
board  of  directors  of  said  company,  adopted  January  13, 
1882,  prior  to  his  departure  from  Beno  to  New  York  for  the 
purpose  of  endeavoring  to  effect  a  settlement  of  the  busi- 
ness of  the  company.  And  this  contract,  if  not  formally 
ratified  by  the  directors  of  the  company  by  resolution 
adopted  to  that  effect,  was  actually  ratified  by  the  company, 
by  its  acting  upon  it — carrying  out,  to  some  extent,  at  least, 
its  provisions,  and  accepting  the  benefits  arising  therefrom, 
and  especially  in  drawing  and  using  the  balance  due  upon 
the  one  hundred  bonds  paid  by  Moran  Brothers  after  its 
execution. 

Now,  all  of  these  various  contracts  conclusively  show  this: 
that  this  railroad  company,  defendant,  and  its  predecessor, 
had  repeatedly  contracted  with  Moore,  and  promised  and 
held  out  to  the  public  that  upon  no  part  of  the  line  of  its 
road  should  there  be  issued  more  than  ten  thousand  dollars 
in  first-mortgage  bonds,  for  each  mile  of  completed  road. 
It  was  upon  this  condition  and  agreement  that  Moran 
Brothers  purchased  these  bonds.  Charles  Moran,  one  of 
the  complainants,  testifies  that  the  railroad  company  issued 
its  circulars  to  that  effect;  that  he  saw  them;  that  this  lim- 
itation was  the  condition  in  the  purchase  of  the  bonds; 
that  they  would  not  have  advanced  eleven  thousand  dollars 
per  mile  upon  the  road.  He  is  supported  in  this  by  the 
testimony  of  Moore,  Fowler,  and  Balch,  and  by  every  con- 
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tract  in  evideDce  executed  either  by  the  railroad  company, 
defendants,  or  by  its  predecessor,  and  subsequently  rati- 
fied by  the  Nevada  &  Oregon  Bailroad  Company.  And  this 
testimony  is  wholly  uncontradicted. 

Can  we  believe  that  these  complainants  did,  or  that  any 
business  man  or  firm  would,  make  advances  to  this  or  any 
railroad  company  upon  its  first-mortgage  bonds,  and  no 
limit  be  fixed  upon  the  amount  of  issue  of  such  bonds  ? 

These  various  contracts  in  evidence  were  affirmed  and  re- 
affirmed by  this  railroad  company,  defendant,  in  every  sub- 
sequent transaction,  wherever  the  issue  of  first-mortgage 
bonds  is  mentioned. 

The  limitation  upon  the  issue  of  first^mortgage  bonds  is 
the  sole  condition  which  gave  the  bonds  value  and  made  it 
possible  to  negotiate  them;  and  whoever  purchased  any  of 
these  first-mortgage  bonds  upon  the  faith  of  this  railroad 
company,  as  pledged  in  these  contracts  with  Moore,  limit- 
ing the  amount  of  issue,  is  as  much  entitled  to  the  benefit 
of  those  contracts  in  this  respect  as  though  they  had  been 
made  with  the  purchaser  himself. 

These  contracts,  though  private  as  to  Moore,  inure  to 
the  benefit  of  all  in  privity  with  him  in  the  purchase  of 
any  of  those  bonds  upon  the  faith  of  the  company  therein 
plighted. 

If  this  corporation  defendant  can  now  set  those  contracts 
aside,  can  absolve  itself  from  its  obligations,  repeatedly 
affirmed,  and  especially  so  by  its  contract  of  March  25, 
1882,  and  after  it  has  drawn  from  complainants,  Moran 
Brothers,  seventy-five  thousand  dollars  by  virtue  of  that 
contract — ^if  this  can  be  done,  is  it  not  time  that  men  cease 
to  enter  into  contracts? 

The  directors  of  this  railroad  company  knew  of  these 
contracts;  they  were  officially  bound  to  know  of  them,  and 
had  affirmed  all  of  them  which  were  made  prior  to  the  or- 
ganization of  the  corporation  defendant. 

It  is  manifest  from  the  evidence  that  they  knew  and  real- 
ized that  the  issue  of  these  first-mortgage  bonds  was  lim- 
ited to  ten  thousand  dollars  per  mile  of  completed  road,  and 

it  cannot  be  seriously  contested . 
9 
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Moore  abandoned  his  contracts  and  left  the  state  in 
November,  1881. 

The  company  then  undertook  the  management  and  com- 
pletion of  the  thirty-one  miles  of  road.  The  position  of 
the  directors  was  far  from  being  a  pleasant  one.  Many  of 
them  had  advanced  their  entire  means  to  aid  the  company 
with,  then,  but  little  prospect  or  hope  of  recovering  their 
advances.  The  directors  were  importuned  and  harassed 
by  creditors  of  the  company  on  every  side. 

Upon  this  point  Blach,  president  of  the  company,  testi- 
fies: "One  time,  I  remember,  we  were  in  session,  and  a 
lot  of  fellows  came  in  there  and  wanted  to  hang  us.  That 
is  the  kind  of  talk  we  had." 

These  one  hundred  and  forty-seven  bonds  had  not  then 
been  issued;  they  were  issued  afterward.  Was  it  not  **  that 
kind  of  talk  "  which  finally  caused  them  to  be  issued,  and 
against  the  better  judgment  of  the  board  of  directors? 

From  March  25,  1882,  to  November  20th  following,  the 
board  had  been  acting  under  the  contract  of  date  of  March 
25,  1882,  made  between  Moore,  the  company,  Balch  and 
others,  and  Burt,  recognizing  its  obligations  and  accepting 
its  benefits.  But  the  affairs  of  the  company  grew  no  better 
during  this  time,  and  on  the  twentieth  of  November,  1882, 
a  resolution  was  adopted  by  the  board  directing  the  presi- 
dent of  the  company  to  draw  these  two  hundred  and  ninety 
bonds  from  the  trust  company  and  to  negotiate  them.  It 
is  not  a  matter  of  surprise  that  he  found  no  sale  for  them 
for  cash — ^no  one  who  wished  to  part  with  his  money  for 
them. 

It  cannot  be  contended,  under  the  evidence,  that  any 
of  these  holders  of  these  one  hundred  and  forty-seven 
bonds,  respondents  in  this  second  suit,  are,  in  any  legal 
sense,  innocent  purchasers  thereof  for  value.  Not  one  of 
them  was  sold  to  any  of  said  respondents  for  cash.  Not  a 
dollar  changed  hands  upon  tbeir  transfer.  They  were  each 
and  all  of  them  issued  to  persons  who  held  pre-existing 
claims,  or  demands,  against  the  company,  or  against  the 
directors,  or  against  Moore,  which  had  been  assumed  by 
the  company,  or  for  services  rendered,  or  to  be  rendered,  to 
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the  company.  There  is  no  conflict  of  testimony  on  this 
point.  Some  of  the  respondents  merely  hold  them  as 
security  for  debts  dae  them  from  the  persons  to  whom  they 
were  originally  issued. 

The  creditors  of  the  company  evidently  took  the  bonds, 
as  they  were  all  the  company  had  to  give,  and  the  company 
issued  them  with  a  liberal  hand. 

I  cannot  but  hold  that  this  issue  of  these  one  hundred 
and  forty-seyen  bonds  was,  and  is,  wholly  fraudulent  and 
Toid  as  against  Moran  Brothers,  complainants  in  the  second 
suit. 

And  such  is  the  judgment  of  the  court  thereon. 

To  hold  otherwise  would  be  doing  great  wrong,  not  only 
to  complainants,  but  to  all  persons  who  repose  faith  in  the 
solemn  contracts  and  obligations  of  men  or  corporations. 

The  legality  of  the  issue  of  these  two  hundred  and  ninety 
bonds,  and  the  disposal  of  these  one  hundred  and  forty- 
seven  of  the  same,  is  the  real  matter  to  be  determined  iu 
this  suit. 

It  is  immaterial  to  complainants  what  might  be  the  judg- 
ment of  the  court  upon  the  action  of  the  board  of  directors 
in  auditing  and  allowing  against  the  railroad  company  the 
various  claims  and  demands  aggregating  this  large  sum  of 
one  hundred  and  forty-seven  thousand  dollars.  This  sub- 
ject is  not  properly  before  the  court  in  this  suit.  The  sin- 
gle issue  here  is,  and  in  which  both  parties  are  alike  inter- 
ested, are  the  holders  of  any  of  these  one  hundred  and  forty- 
seven  bonds  entitled  to  come  in  and  share  with  Moran 
Brothers,  complainants,  in  the  proceeds  arising  from  the 
sale  under  the  trust  deed,  foreclosed  in  the  first-entitled 
suit? 

The  court  has  adjudged  that  they  are  not — at  least,  not 
until  complainants  shall  be  first  paid  the  amounts  due  them, 
with  interest  and  costs,  from  the  proceeds  arising  from  such 
sale. 

A  large  amount  of  testimony  has  been  taken  upon  this 
outside  issue,  but  the  court  does  not  feel  called  upon  to  de- 
cide or  consider  this  branch  of  the  case. 

The  railroad  company,  defendant,  or  the  stockholders 
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therein,  might  seek  to  avoid  and  set  aside  the  action  of  the 
board  of  directors,  in  assnming  anj  or  all  of  the  claims  and 
demands  which  were,  bj  the  board  of  directors,  audited 
and  allowed  against  the  company. 

Bat  the  voice  of  the  company  is  not  beard  in  its  own  be- 
half in  this  case.  The  personal  interest  of  the  directors  in 
this  snit  has  risen  superior  to  that  of  the  company  which 
they  represent.  A  very  large  majority^  in  amount,  of  the 
claims  audited  and  allowed  by  the  board  of  directors,  and 
for  which  these  bonds  were  issued,  were  the  personal  claims 
and  demands  of  the  directors  themselves,  and  embraced 
almost  every  conceivable  demand. 

Should  any  one  care  to  examine,  in  the  light  of  the  law, 
the  action  of  this  board  of  directors  in  the  management  of 
the  affairs  of  the  company,  the  following  authorities  will  be 
found  applicable  and  instructive:  Fierce  on  Bailroads, 
36--40;  Field  on  Corporations,  sees.  162-167,  172-176,  and 
notes;  Ferry  on  Trusts,  207,  814;  City  of  San  Diego  v.  S* 
D.  &  L.  B.  R.  Co,,  44  Cal.  106;  Wilbur  v.  Lyud,  49  Id.  209; 
Forbes  v.  McDonald,  64  Id.  98;  Chamberlain  v.  P.  IF.  O, 
Co.,  Id.  103;  1  Hare  &  Wallace's  Lead.  Cas.  Eq.  208-222; 
C.  C.  Co.  V.  Sherman,  30  Barb.  553;  Wardell  v.  Railroad 
Co.,  103  U.  S.  651. 

Tested  by  these  authorities,  the  action  of  this  board  of 
directors  would,  in  many  respects,  be  subject  to  criticism, 
at  least. 

Let  final  decre<^s  be  entered  in  each  of  the  above^entitled 
cases,  in  accordance  with  the  opinion  here  expressed. 


United  States  v.  David  Evans. 

District  Court,  District  op  California. 
April  3,  1884. 

L  Subornation  or  Perjury,  Indictment  for. — ^To  anstam  an  indictment 
for  procuring  a  person  to  commit  perjury,  it  ia  necessary  that  perjury  has 
in  fact  been  committed.  It  cannot  be  committed  unless  the  witness 
swears  to  what  was  false  wilfully  and  knowingly.     Consequently,  the 
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indictment  must  aver,  not  only  that  the  statements  made  by  the  witness 
were  false  in  fact,  and  that  he  knew  them  to  be  false,  but  also  that  the 
party  procuring  him  to  make  those  statements  knew  that  they  would  be 
intentionally  and  willfully  false  on  the  part  of  the  witness,  and  thus  that 
the  crime  of  perjury  would  be  committed  by  him. 

Before  Hoffman,  District  Judge. 

Demubbeb  to  indictment  for  subornation  of  perjury. 

S.  G.  Hilbom,  United  States  aUorney,  and  Carroll  Cook, 
Assistant  United  States  aitomey, 

A.  P.  Van  Duzer  and  J.  J.  De  Haven,  attorneys  for  de- 
fendant. 

Hoffman,  J.  The  indictment,  after  the  usual  formal  alle- 
gations, which  seem  to  be  quite  sufficient,  charges  in  sub- 
stance that  the  defendant  procured  one  Burnett  to  commit 
the  crime  of  perjury,  by  swearing  to  certain  allegations  con- 
tained in  an  affidavit  made  and  subscribed  by  him  on  an 
application  for  an  entry  of  certain  timber-lands. 

It  avers  that  Burnett  knew  that  these  allegations  were 
false,  and  it  negatives  them  by  averring  what  the  facts  were. 
It  also  avers  that  the  defendant,  when  he  procured  Burnett 
to  swear  to  these  allegations,  also  knew  that  they  were  false. 
It  does  not  aver  that  he  knew  that  Burnett  was  aware  of  their 
falsehood. 

To  sustain  an  indictment  for  procuring  a  person  to  com- 
mit perjury,  it  is  obviously  necessary  that  perjury  has  in  fact 
been  committed.  It  cannot  be  committed  unless  the  person 
taking  the  oath  not  only  swears  to  what  was  false,  but  does 
so  wilfully  and  knowingly. 

He  who  procures  another  to  commit  perjury  must  not  only 
know  that  the  statements  to  be  sworn  to  are  false,  but  also 
that  the  person  who  is  to  swear  to  them  knows  them  to  be 
false;  for  unless  the  witness  has  that  knowledge,  the  intent 
to  swear  falsely  is  wanting,  and  he  commits  no  perjary. 

It  is  therefore  essential  that  the  indictment  should  aver 
not  only  that  the  statements  made  by  the  witness  were  false 
in  fact,  and  that  he  knew  them  to  be  false,  but  also  that 
the  party  procuring  him  to  make  those  statements  knew 
that  they  would  be  intentionally  and  wilfully  false  on  the 
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part  of  the  witness,  and  thus  the  crime  of  perjury  would  be 
committed  by  him. 

The  allegations  of  the  indictment  in  this  case  are  consist- 
ent with  a  belief  on  the  part  of  the  defendant  that  the  party 
alleged  to  have  been  saborned  supposed  the  statements  he 
was  expected  to  make  to  be  true. 

In  that  case  he  would  not  be  guilty  of  perjury,  nor  could 
the  defendant  be  adjudged  guilty  of  procuring  him  to  com- 
mit perjury. 

Demurrer  sustained. 

(See  cases  U,  S.  v.  Denne,  3  Woods,  39;  Commonwealth  v. 
Douglass,  5  Met.  244;  2  Arch.  Cr.  PL,  Pomeroy's  notes, 
1750;  2  Whart.  Cr.  L.,  8th  ed.,  1329.) 


United  States  v.  Retlley. 

Circuit  Court,  District  of  Nevada. 
April  7,  1884. 

1.    iNrORMATION  FOR  EMBEZZLEMENT  BT  POSTMASTER. — The  circuit  COUrt  hftfi 

jurisdiction  to  try  offenders  for  misdemeanors  and  offenses  not  capital  or 
otherwise  infamous,  such  as  embezzlement  by  a  postmaster,  under  section 
5483  of  the  reylBed  statutes,  upon  informations  filed  by  leave  of  the  court. 
Whether  an  information  presents  a  proper  case  for  granting  leave  to  tlie 
United  States  attorney  to  file  it  is  a  question  for  the  exercise  of  a  sound 
discretion  by  the  court. 
2.  An  Information  Filed  by  Leave  of  the  Court  will  not  be  Stricken 
from  the  files  where  it  is  verified  by  the  direct  positive  affidavit  of  the 
United  States  attorney,  and  upon  being  arrested  upon  a  warrant  issued 
thereon  the  prisoner  has  been  examines!  and  held  to  answer  for  the  offense 
charged  therein. 

Before  Sawyer,  Circuit  Jadge. 

Motion  to  strike  an  informatioD  from  tbe  files.  The  de- 
fendant was  charged,  by  au  informatioD  filed  bj  the  United 
States  attorney,  with  the  crime  of  embezzlement,  in  having, 
as  a  postmaster,  paid  to  his  assistant  a  sum  less  than  the 
salary  to  which  he  was  by  law  entitled,  and  compelling  such 
assistant  to  receipt  for  a  sum  greater  than  that  received  by 
liim,  contrary  to  the  provisions  of  section  5483  of  tlie  re- 
vised statutes.     The  further  facts  appear  in  the  opinion. 
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Trenmore  Coffin,  United  States  attorney,  for  the  United 
States. 

W.  W,  Bishop,  for  the  defendant. 

Sawteb,  Circuit  Judge.  Motion  to  rescind  the  order 
made  by  United  States  District  Judge  Hillyer,  granting 
leave  to  file  an  information  for  embezzlement  by  a  post- 
master, and  to  strike  the  information  from  the  files,  the 
case  having  been  transferred  to  the  circuit  court  for  trial. 

I  have  no  doubt,  that  the  court  has  jurisdiction  to  try 
offenders  for  misdemeanors,  and  offenses  not  capital,  or 
otherwise  infamous,  upon  information  filed  by  leave  of  the 
court;  and,  that  the  offenses  charged  in  this  case,  are  not 
infamous.  Whether  the  information  presents  a  proper  case 
for  granting  leave  to  the  United  Stat-es  attorney  to  file  it  is 
a  question  for  the  exercise  of  a  sound  discretion  by  the 
court.  Generally,  in  this  circuit,  unless  for  some  substan- 
tial reason  the  court  otherwise  determines,  it  has  been  re- 
quired that  the  party  charged  shall  be  examined  and  held 
to  answer  by  some  committing  magistrate,  or  else  that  evi- 
dence showing  probable  cause  should  be  made  to  appear 
in  some  proper  form  before  granting  leave.  In  this  case 
the  information  was  verified  by  the  direct  positive  affidavit 
of  the  United  States  attorney,  and  upon  being  arrested  upon 
a  warrant  issued  thereon,  the  prisoner  was  examined  and 
held  to  answer  for  the  offense  set  out  in  the  information. 
I  think  the  circumstances  are  sufficient  to  justify  a  refusal 
to  vacate  the  order  granting  leave,  and  to  strike  the  motion 
from  the  files.  For  authorities  sustaining  this  action,  see 
Spear  on  the  Law  of  the  Federal  Judiciary,  406,  and  the 
authorities  there  cited.  (See  also  United  States  v.  Shepard, 
1  Abb.  438;  United  States  v.  WaUer,  1  Saw.  701;  United  States 
V.  Block,  4  Id.  211;  In  re  Wilson,  18  Fed.  Rep.  33;  Thatcher's 
Practice,  U.  S.  Oir.  Ct.  650--652,  and  cases  cited.) 

Let  an  order  be  entered  denying  the  motion. 

Note. — This  offense,  being  punishable  by  imprisonment  at  hard  labor  for 
two  years,  is  infamous,  as  held  by  the  sapreme  court,  at  its  last  term,  in  Ez 
parte  WiUon,  114  U.  S.  417. 
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John  M.  Shivelt  v.  Nancy  Welch  et  al. 

Circuit  Coubt,  Distbiot  of  Orbgok. 
April  21, 1884. 

1.  DscisiON  or  THE  Tide- LAND  Commissioners. — ^The  oommisaioners  nnder 

the  acts  of  1872  and  1874,  to  dispose  of  the  state  tide-lands,  were  author- 
ized to  decide  who  was  entitled,  in  certain  cases,  to  be  preferred  as  a 
purchaser  thereof,  and  their  determination  of  the  matter  cannot  be  ques- 
tioned elsewhere,  except  for  an  error  of  law  or  a  fraud  extrinsic  and  col- 
lateral to  the  contest,  by  which  a  full  and  fair  hearing  of  the  matter  was 
prevented. 

2.  Settler  under  the  Donation  Act. — It  does  not  appear  that  James 

Welch  was  ever  a  ** settler"  under  the  laws  of  the  provisional  govern- 
ment, or  the  donation  act  upon  the  donation  patented  to  John  M.  Shively 
and  wife;  and  if  he  was,  upon  his  abandonment  of  all  such  claim  thereto 
in  1860,  and  before  he  was  entitled  to  the  grant,  his  wife  had  no  interest 
in  it,  or  the  consideration  received  therefor. 

3.   CONTETANCE    TO    OnE    PeRSON   UPON    A    CONSIDERATION    MOVING    FROM 

Another. — In  1860  John  M.  Shively,  in  considerationthat  James  Welch 
abandoned  his  claim  to  be  a  *'  settler  "  upon  the  former's  donation  claim, 
conveyed  a  certain  portion  thereof  to  said  Welch,  and  a  like  portion.  In- 
cluding blocks  5  and  13  in  "  Shively's  Astoria,"  to  his  wife,  Nancy:  Held^ 
that  Nancy  did  not  hold  said  blocks  under  her  husband,  but  the  grantor, 
Shively;  and  therefore  she  was  entitled,  under  the  acts  of  1872  and  1874 
(Sess.  L.  129,  76),  to  purchase  the  tide-land  in  front  of  said  blocks,  al- 
though her  husband  had  quitclaimed  the  same  to  Shively  in  1850. 

Before  Deadt,  District  Jndge. 

Mr.  Frederick  Strong,  for  the  plaintiff. 
Mr.  Earl  C.  Bronaugh,  for  the  defendants. 

Deadt,  J.  This  suit  is  brought  by  the  plaintiff,  John  M. 
Shively,  to  have  the  defendants,  Nancy  Welch,  James  W. 
Welch,  Joseph  N.  Dolph,  and  W.  W.- Upton,  declared  to  be 
the  trnstees  of  the  plaintiff  for  certain  tide-lands  conveyed 
to  said  Nancy  by  the  commissioners  for  the  sale  of  school 
lands,  under  and  by  virtue  of  the  act  of  October  28,  1872 
(Sess.  L.  129),  on  August  28,  1876 — the  same  being  known 
as  block  111,  in  front  of  shore  block  13,  in  the  town  of  As- 
toria, Oregon,  and  the  west  half  of  each  of  the  blocks  41,  46, 
and  145  lying  in  front  of  the  west  half  of  block  6  in  said  town, 
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and  of  the  alleged  yalae  of  more  than  five  thousand  dol- 
lars. 

The  cause  was  heard  on  a  demurrer  to  the  amended  bill^ 
from  which  latter  it  appears — 

That  in  March,  1844,  the  plaintiff,  John  M.  Bhively,  was 
a  ''settler,"  under  the  laws  of  the  provisional  government, 
on  a  tract  of  public  land  on  the  south  bank  and  near  the 
mouth  of  the  Columbia  river,  containing  six  hundred  and 
forty  and  fifty-six  hundredths  acres,  and  laid  off  a  town 
thereon,  contaioing  121  blocks  divided  into  lots,  and  extend- 
ing from  ordinary  high  water  to  the  southward,  and  com- 
monly known  as  "  Shively's  Astoria; "  and  on  April  18, 1845, 
he  bargained  and  sold,  by  an  instrument  in  writing,  to  James 
Welch  the  undivided  one  half  of  said  land  and  blocks  ex- 
cept about  twenty  lots;  that  prior  to  March  13,  1850,  the 
plaintiff,  with  the  consent  of  Welch,  laid  off  additional  blocks, 
numbered  from  122  to  160,  both  inclusive,  the  same  being 
situate  almost  wholly  in  front  of  said  tract  of  land,  and  be- 
tween ordinary  high  and  low  water  mark;  and  on  said  day 
said  Shively  and  Welch  divided  the  preinises.  so  far  as 
surveyed  into  blocks,  between  them,  and  by  their  deeds 
quitclaimed  the  same  to  each  other;  that  upon  the  passage 
of  the  donation  act  (September  27,  1850,  9  Stats.  497)  the 
plaintiff  became  and  was  a  qualified,  married  ''settler"  on 
said  land,  under  said  act,  and  had  been  such  settler  for 
more  than  four  years  prior  thereto,  to  the  knowledge  of 
said  Welch,  who,  nevertheless,  now  disputed  the  plaintiff* 's 
right  to  hold  said  land  as  a  donation  under  said  act,  by  rea- 
son of  the  premises;  and  for  the  purpose  of  settling  said 
dispute,  on  Febrnary  18,  1860,  the  plaintiff  and  his  wife, 
Susan  L.,  in  pursuance  of  an  arrangement  with  said  Welch 
to  that  effect,  conveyed  by  deed,  with  a  general  warranty,  to 
the  latter  and  his  wife,  Nancy,  each  one  fourth  of  the  un- 
platted portion  of  said  donation  and  certain  of  the  blocks 
aforesaid,  in  number  about  one  fourth  of  the  whole  number 
surveyed;  that  the  conveyance  to  said  Nancy  included  the 
blocks  5  and  13  aforesaid,  and  was  made  to  her  at  the  re- 
quest of  her  husband,  and  upon  the  consideration  and  for 
the  purposes  aforesaid,  and  not  otherwise,  and  thereupon 
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said  Welch  ceased  and  withdrew  bis  opposition  to  the  plain- 
tiflTs  claim  to  the  premises  as  a  donee  under  the  donation 
act,  and  thereafter,  on  January  24,  1866,  a  patent  was  duly 
issued  thereunder,  conveying  the  east  half  of  the  donation 
to  the  plaintiff  and  the  west  half  to  his  wife,  Sasan  L. ;  that 
blocks  111  and  145  are  wholly  below  ordinary  high  tide,  and 
were  represented  on  the  map  of  *'  Shively's  Astoria,"  as  being 
each  three  hundred  feet  square,  bounded  on  all  sides  by 
streets,  and  were  included  in  the  quitclaim  of  March  13, 
1860,  made  by  Welch  to  the  plaintiff,  and  said  block  111  is 
immediately  in  front  and  north  of  the  shore  block  13  in  the 
west  half  of  said  donation,  from  which  it  is  separated  on 
said  map  by  Wall  street,  while  block  145  is  immediately  in 
front  and  north  of  shore  block  5  in  the  east  half  of  said  do- 
nation, from  which  it  is  separated  on  the  map  by  Hemlock 
street;  that  both  Wall  and  Hemlock  streets  are  now  below 
ordinary  high-water  mark,  and  block  13  is  more  than  one 
fourth  and  block  5  near  one  sixth  below  said  line,  but  in 
1856,  at  the  date  of  the  official  survey  of  the  Shively  dona- 
tion, a  small  portion  of  the  west  end  of  Wall  street  was 
above  the  meander  line,  while  such  line  ran  diagonally 
through  the  whole  length  of  Hemlock  street  in  front  of 
block  5  so  as  to  leave  about  three  fourths  of  the  same  above 
said  line,  and  about  one  fifth  of  block  13  was  below  said 
line. 

On  March  7,  1881,  the  plaintiff  and  wife  conveyed  the 
latter's  half  of  the  donation,  with  certain  exceptions  not  ma- 
terial to  this  case,  to  Milton  Elliott,  and  on  the  day  follow- 
ing he  conveyed  the  same  to  the  plaintiff. 

On  September  3,  1875,  Nancy  Welch  applied  to  the  com- 
missioners of  the  state  for  the  sale  of  school  lands  to  pur« 
chase  the  tide-lands  lying  in  front  of  blocks  5  and  13,  under 
the  state  act  of  October  28,  1872,  ''  to  provide  for  the  sale 
of  tide  and  overflowed  lands  on  the  sea  and  shore  coast*' 
(Sess.  L.  129),  and  the  act  of  October  29,  1874  (Id.  76), 
amendatory  thereof,  as  the  owner  of  said  blocks,  and  repre- 
sented that  said  tide-land  was  not  held  by  any  person 
claiming  by,  through,  or  under  her,  or  any  one  through 
whom  she  claimed,  which  representation  the  bill  alleges  to 
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haye  been  false,  to  the  knowledge  of  the  party  making  it, 
who  then  knew,  as  it  is  alleged,  that  the  plaintiff  was  the 
"equitable  owner"  of  the  property,  and  entitled  to  par- 
chase  the  same  from  the  state;  and  that  about  August  28, 
1876,  she  obtained  from  said  commissioners  a  conveyance 
of  the  tide-land  in  front  of  block  13  and  the  west  half  of 
block  5,  including  block  111  and  the  west  half  of  block  145, 
while  the  plaintiff  at  the  date  of  both  said  application  and 
conveyance  was  an  applicant  in  due  form  of  law  for  the  pur- 
chase of  said  tide-lands,  and  was  the  only  person  entitled 
to  purchase  the  same  under  said  act. 

On  October  19,  1876,  the  defendants  James  Welch, 
Joseph  N.  Dolph,  and  W.  W.  Upton  procured  a  convey- 
ance from  said  Nancy  Welch  of  an  undivided  one  fourth  of 
said  tide-lands;  and  it  is  alleged  that  the  "title"  of  said 
Nancy  is  "fraudulent  and  void,"  as  against  the  plaintiff, 
and  that  the  conveyance  to  her  co-defendants  was  made 
without  consideration,  and  received  by  them  with  full 
knowledge  of  the  premises. 

The  defendants,  for  cause  of  demurrer  to  the  amended 
bill,  among  others,  allege:  1.  That  the  question  of  who  was 
entitled  to  the  conveyance  from  the  state  was  determined 
by  the  commissioners,  and  their  decision,  in  the  absence  of 
fraud,  cannot  be  reviewed  by  the  court;  2.  That  Nancy  took 
the  land  and  blocks  conveyed  to  her  by  the  plaintiff  "free 
from  any  contracts  of  her  husband  concerning  the  appurte- 
nances or  riparian  rights  belonging  to.  s^iid  land;"  and 
3.  That  there  is  no  equity  in  tbe  bill. 

The  location  of  blocks  41  and  46  is  not  definitely  shown 
by  the  bill,  but  it  may  be  gathered  therefrom  that  they  are 
in  front  of  block  6,  and  beyond  block  145,  in  which  case 
they  are  in  deep  water,  and  below  the  line  of  ordinary  low 
tide,  and  therefore  not  tide-lands.  Besides,  it  appears 
from  the  bill  that  block  41  is  in  the  deed  of  February  16, 
1860,  executed  by  the  plaintiff  and  wife  to  Nancy  Welch, 
with  warranty,  which  estops  the  plaintiff  from  now  claiming 
any  right  or  interest  therein  as  agaiust  said  Nancy. 

This  being  so,  counsel  for  the  plaintiff  consents  that  the 
bill  may  be  considered  dismissed  as  to  these  two  blocks. 
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TLe  act  of  1872,  under  which  Nancy  Welch  purchased  the 
tide-land  in  question,  provides  that  the  owner  of  any  land 
fronting  on  or  bounded  by  the  shore  of  any  "bay,  harbor, 
or  inlet  on  the  sea-coast"  of  Oregon,  shall  have  the  right 
to  purchase  from  the  state  all  the  tide-land  belonging  there- 
unto in  front  of  such  owner.     (Sec.  1.) 

The  commissioners  for  the  sale  of  school  lands — the 
governor,  treasurer,  and  secretary  of  state — are  authorized 
to  sell  such  lands  to  the  owner  of  the  land  that  abuts  or 
fronts  thereon  on  proof  of  such  ownership.  (Sees.  2  and  3.) 
And  if  the  application  to  purchase  is  not  made  by  the  owner 
within  twelve  months  from  the  passage  of  the  act,  then  such 
tide-land  may  be  purchased  by  any  citizen  or  resident  of 
Oregon.     (Sec.  5.) 

By  the  amendment  of  1874,  section  1  was  extended  to  "  tide* 
lands  on  rivers  and  their  bays  in  which  the  tide  ebbs  and 
flows,"  excluding  the  Wallamet,  "the  tide  and  overflowed 
lands"  on  which  were  thereby  directly  granted  to  the  owners 
of  the  adjacent  property;  and  section  6  was  amended  so  as 
to  allow  the  adjacent  owner  three  years  from  the  passage  of 
the  act  within  which  to  apply  for  the  purchase  of  tide-lands; 
and  to  provide  that  upon  an  application  to  purchase  by  any 
one  other  than  the  owner  of  the  adjacent  land  or  his  grantee, 
notice  thereof  shall  be  given  to  such  owner  or  grantee,  and 
to  any  person  in  the  possession  of  such  tide-lands  or  the 
improver  of  the  same,  who  shall  have  sixty  days  after  ser- 
vice of  snch  notice  to  make  application  for  the  purchase  of 
such  lands,  which  application  shall  have  preference  over  all 
others;  and  all  applications  to  purchase  tide-lands  shall  be 
accompanied  by  an  affidavit  of  the  applicant  "setting  forth 
the  fact  that  such  land  is  not  held  by  any  other  person  un- 
der a  deed  from  said  applicant  or  any  person  under  whom 
he  holds." 

The  land  in  the  territory  of  Oregon,  including  the  beds 
and  shores  of  the  navigable  waters  below  ordinary  high 
tide  or  water,  belonged,  prior  to  the  admission  of  the  state 
into  the  Union,  to  the  United  States,  as  proprietor,  and 
was  subject  to  its  jurisdiction  as  sovereign.  Upon  the  ad- 
mission of  the  state  into  the  Union,  such  beds  and  shores, 
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Bot  oiherwise  disposed  of  by  the  United  States,  became 
tbe  ^operty  of  the  state  in  its  sovereign  capacity,  and  sub- 
ject to  its  jurisdiction  and  disposal.  {PoUard  v.  Hagan^  3 
How*  228;  Bam^  y.  Keokuk,  94  17.  S.  SaB;  Shivdy  t. 
Parket,  9  Or.  504.) 

The  United  States,  so  far  as  appears,  never  undertook  to 
dispose  of  any  tbe  shore  or  tide  lands  in  OregOD,  during 
the  territorial  period,  and  therefore,  upon  the  admission  of 
the  state  into  the  Union,  on  February  14,  1869  (11  Stats. 
383),  ihe  same  became  subject  to  the  control  and  disposition 
of  the  latter.  In  pursuance  "of  tbis  power,  the  state  has  pro- 
vided for  the  sale  and  disposition  of  these  lands  by  the  pas- 
sage  of  the  act  of  1872  and  the  amendment  of  1874^  Under 
them,  Nancy  Welch,  as  the  owner  of  tbe  adjacent  highland, 
became  the  purchaser  of  the  parcels  of  tideJand  known  in 
this  suit  as  blocks  111  and  the  west  half  of  145. 

But  it  is  alleged  that  the  purchase  was  fraudulent  on  her 
part,  because  she  falsely  represented  herself  to  be  entitled 
to  purchase  the  same  in  preference  to  the  plaintiff.  It  does 
not  appear  from  the  bill  in  what  this  fraud  consists,  or 
wherein  her  representation  as  to  her  qualifications  is  false, 
otherwise  than  that  her  conclusion  from  the  admitted  facts 
as  to  her  right  in  the  premises  may  have  been  erroneous. 

But  the  question  of  Nancy  Welch's  right  as  a  preferred 
purchaser  arose  before  the  commissioners  charged  with 
the  disposition  of  the  land,  upon  due  notice  to  the  plaintiff, 
who,  I  suppose,  had  the  right,  and  did  contest  the  matter 
before  them,  and  their  conclusion  or  action  in  the  premises 
cannot  be  questioned  unless  for  error  in  the  construction  or 
application  of  the  law,  or  for  some  fraud  extrinsic  and  col- 
lateral to  the  contest,  by  which  the  plaintiff  was  prevented 
from  having  a  fair  and  full  hearing  before  the  commission- 
ers. At  least,  such  is  the  rule  laid  down  by  the  national 
courts  in  regard  to  similar  proceedings  before  the  officers 
of  the  land  department.  {Aiken  v.  Ferry,  6  Saw.  79;  Fano6 
V.  Burbank,  101  U.  S.  519,  and  cases  there  cited.) 

In  the  course  of  the  business  before  the  commissioners 
the  question  arose,  and  was  contested,  as  to  which  of  the 
two  applicants  was  entitled  to  purchase  from  the  state  the 
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tide-land  in  question.  TLeir  action  in  determining  such  a 
question  is  in  all  respects  analagous  to  that  of  the  officers 
of  the  land-office  in  determining  a  contest  before  them,  and 
should  receive  the  same  consideration  when  questioned  in 
the  courts. 

Now,  there  is  no  such  fraud  alleged  or  pretended  as  would 
vitiate  the  decision  of  the  commissioners  in  this  case.  So 
far  as  appears,  Nancy  did  nothing  to  prevent  a  full  and  fair 
hearing  of  the  matter  by  the  commissioners  or  to  hinder  or 
prevent  the  plaintiff  from  presenting  his  claim  to  them  in 
the  best  possible  light.  Presumably,  the  facts  concerning 
the  alleged  rights  of  the  adverse  applicants  were  presented 
to  the  commissioners  as  here  stated,  and  there,  as  here, 
there  being  no  dispute  about  them,  they,  as  a  question  of 
law,  decided  the  contest  in  favor  of  Nancy.  And  now, 
whether  the  matter  of  law  was  correctly  decided  by  them  is 
the  only  question  in  this  case. 

It  is  admitted  that  Nancy  was  the  owner  of  the  adjacent 
highland,  but  it  is  claimed  that  the  tide-land  was  'Mield" 
by  the  plaintiff  under  a  deed,  not  from  Nancy,  but  from 
James  Welch,  under  whom  it  is  claimed  she  ''held"  the 
highland,  and  therefore  her  right  to  purchase  was  subordi- 
nate under  the  act  to  that  of  the  plaintiff.  The  argument 
in  support  of  this  proposition  is,  that  Welch  having,  in 
March,  1850,  quitclaimed  the  tide  blocks  111  and  145  to 
the  plaintiff,  and  the  latter  having,  in  February,  18G0,  at  the 
instance  and  request  of  said  Welch,  and  upon  a  considera- 
tion moving  from  him,  conveyed  the  blocks  6  and  13  to 
Nancy,  therefore  Nancy  "held  "  the  same  under  said  Welch, 
the  same  person  under  whom  the  plaintiff  ''held"  the  tide- 
land  included  in  the  quitclaim  of  1850. 

Leaving  out  of  consideration  the  fact  that  neither  Shively 
nor  Welch  ever  had  any  right  to  or  interest  in  this  land,  or 
any  right  to  purchase  the  same,  until  and  except  for  the  act 
of  1872;  and  that  their  quitclaims  of  1850  did  not  estop 
either  of  them  from  asserting  and  maintaining,  as  against 
the  other,  any  after-acquired  estate  or  interest  in  them  or 
right  to  purchase  them  from  the  state  (Bawle  on  Gov.  490; 
Van  Beiisselaer  Y ,  Kearney,  11  How.  322;  Fields  \.  Squiers,  1 
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Deadjf  379;  Loumsdah  v.  Portland^  Id.  15) — it  is  very  clear 
that  Nancy  Welch  never  "held"  the  blocks  6  and  13  under 
her  husband,  James  Welch;  but  I  cannot  rest  this  conclu- 
sion upon  the  argument  made  in  its  support  by  the  counsel 
for  the  defendants. 

That  argument  is  this:  James  Welch,  at  the  date  of  the 
conveyances  to  him  and  his  wife,  in  1860,  was  a  "  settler  " 
on  the  premises  under  the  donation  act,  and  in  the  com- 
promise then  made  between  himself  and  Shively,  in  which 
he  abandoned  his  claim  to  be  such  "settler,"  the  one  half 
of  the  land  and  blocks  conveyed  by  Shively,  in  considera- 
tion of  such  abandonment,  was  conveyed  to  Nancy,  because, 
as  Welch's  wife,  she  was  jointly  interested  with  him  in  the 
land  upon  which  he  was  a  settler  under  the  donation  act, 
and  therefore  the  consideration  for  the  conveyance  from 
Shively  to  her  moved  from  her,  and  not  her  husband,  whereby 
she  "holds"  under  the  former,  and  not  the  latter. 

But  there  is  no  warrant,  upon  the  facts  stated  in  the  bill, 
particularly  when  considered  in  the  light  of  contemporane- 
ous history,  for  concluding  that  Welch  was  ever  a  "settler" 
upon  this  land  under  either  the  donation  act  or  the  laws  of 
the  provisional  government.  True,  he  lived  upon  it,  but 
only  as  the  purchaser  of  certain  parcels  of  the  same  or  an 
interest  thereof  under  and  from  such  a  settler — John  M. 
Shively.  After  the  passage  of  the  donation  act  in  Septem- 
ber, 1860,  he  probably  ascertained  that  his  quitclaim  from 
Shively  was  not  sufficient  to  pass  the  after-acquired  estate 
which  the  latter  took  under  the  donation  act,  and  therefore, 
as  a  means  of  compelling  him  to  make  the  same  good, 
Welch  may  have  threatened,  and  probably  did  set  up  to  be 
a  "  settler  "  on  the  land  under  the  donation  act.  The  effect 
of  this  claim  was,  at  least,  to  embarrass  and  delay  Shively  in 
the  assertion  and  maintenance  of  his  right  as  such  settler  in 
the  land-office.  Hence  the  so-called  compromise,  by 
which  Welch  abandoned  his  opposition  to  Shively's  claim 
to  the  donation,  and  the  latter  conveyed  to  Welch  and  wife 
with  warranty  that  which  he  had  quitclaimed  to  the  former 
in  1850. 

But  even  if  Welch  had  been  the  "settler"  on  the  land, 
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his  wife  had  no  interest  in  the  premises  until  he  had  com- 
plied with  the  law,  so  as  to  be  entitled  to  the  grant.  His 
abandonment  of  the  claim  prior  to  that  time  was  his  own 
act  and  for  his  own  benefit.  She  had  nothing  to  relinquish 
or  abandon.  {Lamb  v.  Starr,  1  Deady,  360;  Vance  v.  J?ur- 
bank,  101  U.  8.  520.) 

But  Nancy  Welch  having  acquired  ihese  blocks,  6  and 
13,  by  a  direct  conveyance  from  Shively,  she  *' holds" 
them  under  him.  In  other  words,  she  derives  her  title  to 
them  from  him.  And  it  is  altogether  immaterial  who  fur- 
nished the  consideration  for  such  conveyance.  Because  a 
husband  for  any  reason — ^as  love  and  affection,  or  a  sense 
of  justice'^fumishes  the  means  to  enable  his  wife  to  ac- 
quire property,  or  even  purchases  the  same  outright  and 
directs  the  conveyance  to  be  made  to  her,  she  does  not 
"  hold  "  under  him.  Welch  was  not  the  owner  of  the  prop- 
erty, and  she  is  not  his  grantee.  They  are  not  privies  in 
estate — there  is  no  devolution  or  transmission  of  any  inter- 
est ii)  the  property  from  him  to  her.  But  she  holds  under 
the  grantor  in  the  conveyance  through  which  she  derives 
her  title  and  right,  and  to  which  her  husband  is  a  stranger. 

It  follows  that  Nancy  Welch's  representation  or  claim 
that  the  tide-lands  in  question  were  not ''held"  by  any 
person  under  a  deed  from  her  or  any  person  under  whom 
she  ''held,"  was  true  in  point  of  both  fact  and  law,  and  the 
commissioners  did  not  err  in  preferring  her  as  a  purchaser 
to  the  plaintiff.  The  plaintiff  is  not  entitled  to  any  relief 
on  this  bill,  and  the  same  is  dismissed. 


The  Dundee  Mobtgage  Trust-Investment  Com- 
pany V.  Ellis  G.  Hughes. 

CiBCurr  CouBT,  Distbict  op  Obegon. 
Apbil  25,  1884. 

1.  Liability  of  Attorn et  on  Examination  of  Title  to  Real  Pboperty. 
A  applied  to  a  money-lender  for  a  loan  of  three  thousand  dollars,  and 
offered  his  note  therefor,  secured  by  a  mortgage  on  certain  real  property; 
B,  the  attorney  of  the  money-lender,  examined  the  title  to  the  real  prop- 


Dist.  Or.]        DmmiE  bio.  Co.  tr.  Hughes.  145 

J884.]  Opinioii  of  the  Court— D«ady,  J. 

«rty  and  famiahod  the  Utter  a  certificate  to  the  effect  that  B*8  title  was 
^ood  and  the  property  anincumbered,  and  thereupon  the  loan  was  made 
on  the  terms  proposed;  subsequently,  and  before  the  maturity  of  the  note, 
it  was  assigned  to  the  plaintiff,  who  enforced  the  mortgage  and  sold  the 
property,  when  it  was  found  Uiat  it  was  incnmbered  by  a  prior  mortgage, 
ao  Uiat  the  plaintiff  did  not  realixe  the  amount  of  his  debt  by  four  thou- 
sand seven  hundred  and  ninety-four  dollars  and  thirty-five  cents:  Held, 
that  there  was  no  privity  of  contract  between  A  and  the  plaintiff,  and 
that  he  was  not  liable  to  the  latter  for  the  loss. 

Before  Dbaot,  District  Judge. 

Mr.  William  E.  Effinger^  for  the  plaintiff. 
Mr.  EUis  0.  Sugliea,  pro  se. 

Deadt,  J.  This  action  is  brought  to  reooyer,  among  other 
things,  damages  to  the  amount  of  five  thousand  three  hun- 
dred and  twelve  dollars  and  thirty-five  cents,  for  losses 
alleged  to  have  been  sustained  on  two  loans  made  on  note 
and  mortgage  amounting  to  three  thousand  three  hundred 
dollars,  upon  the  certificate  of  the  defendant,  as  an  attorney 
at  law,  concerning  the  title  of  the  borrower  to  the  mortgaged 
premises  and  the  condition  of  his  estate  therein. 

From  what  I  conceive  to  be  the  legal  effect  of  the  state- 
ment of  the  firstcause  of  action  in  the  complaint  as  amended, 
it  appears  that  '^ about"  April  28,  1877,  the  Oregon  and 
Washington  Trust-Investment  Company  was  a  corporation 
formed  under  the  laws  of  Great  Britain,  and  resident  in 
Dundee,  Scotland,  and  engaged  in  loaning  money  in  Oregon 
upon  note  and  mortgage;  that  the  defendant,  who  was  then 
a  practising  attorney  in  this  state,  was  employed  by  said 
corporation  to  examine  the  title  and  condition  of  the  real 
property  offered  as  security  by  any  one  applying  to  said 
corporation  for  a  loan;  that  at  this  time  a  loan  of  three 
thousand  dollars  was  made  by  said  corporation  to  0.  W. 
Shaw,  on  his  promissory  note  payable  to  its  order  on  June 
1,  1882,  with  interest  at  the  rate  of  ten  per  centum  per  an- 
num, and  secured  by  a  mortgage  on  certain  real  property 
then  owned  by  said  Shaw,  upon  which  the  defendant  certi- 
fied there  was  no  prior  lien  or  incumbrance;  that  on  Decem- 
ber 19,  1879,  said  corporation  ''amalgamated"  with  the 
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plaintiff,  and  ''assigned"  thereto  "all  its  mortgages,"  in- 
cluding ''all  claim,  right,  and  interest  to  or  in,  or  growing 
out  of,  this  loan  to  Shaw,"  who  is  now  "  the  owner  and  holder 
thereof,"  of  which  the  defendant  had  notice;  that  in  1882  the 
plaintiff  requested  the  defendant  to  "foreclose  said  mort- 
gage," and  in  the  course  of  the  proceeding  therefor  it  was 
ascertained  and  determined  by  the  decree  of  this  court  that 
the  same  was  subject  to  a  prior  mortgage  on  the  premises, 
so  that  the  whole  amount  realized  by  the  plaintiff  on  said 
loan  was  nine  hundred  and  thirty-eight  dollars  and  twenty- 
five  cents;  and  that  said  Shaw  is  insolvent. 

The  second  cause  of  action,  as  appears  from  the  original 
complaint,  is  upon  a  certificate  given  by  the  defendant  to 
the  Oregon  and  Washington  Savings  Bank,  another  British 
corporation  engaged  in  loaning  money  in  Oregon  on  note 
and  mortgage,  as  to  the  title  of  property  taken  by  said  cor- 
poration, as  a  security  for  a  loan  of  three  hundred  dollars 
made  to  H.  H.  Howard  on  November  27, 1876,  on  his  prom- 
issory note  payable  on  December  1,  1877,  with  interest  at 
the  rate  of  twelve  per  centum  per  annum,  to  the  effect  that 
said  Howard  was  the  owner  in  fee  of  the  same,  and  that  it 
was  unincumbered;  that  in  1883  said  corporation  "found 
out "  that  said  property  was  not  owned  by  said  Howard,  so 
that  the  whole  amount  of  said  loan  was  lost;  and  that  How- 
ard is  insolvent,  and  the  plaintiff  is  now  "the  assignee" 
and  "owner"  of  all  the  "assets"  of  said  corporation. 

The  defendant  demurs  to  both  these  statements,  for  that 
they  do  not  contain  facts  sufficient  to  constitute  a  cause  of 
action. 

In  the  first  statement  it  is  alleged  that  the  loss  arising 
from  the  insufficiency  of  the  security  for  the  loan  was  sus- 
tained by  the  O.  &  W.  T.  I.  Co.,  and  that  the  defendant 
now  owes  to  said  corporation  the  full  amount  thereof,  to 
wit,  four  thousand  seven  hundred  and  ninety-four  dollars 
and  thirty-five  cents;  and  it  is  also  alleged  that  the  plaintiff 
is  now  "the  owner  and  holder"  of  the  mortgage,  notwith- 
standing it  appears  that  the  same  has  been  "foreclosed" 
and  merged  in  a  decree  of  this  court  and  partly  satisfied 
from  the  proceeds  of  the  mortgaged  premises;  and  notwith- 
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standing  the  farther  allegation  that  the  defendant  ''now 
owes**  the  amount  of  this  loss  to  the  O.  &  W.  T.  I.  Co. 

Bat  none  of  these  contradictory  allegations  are  admitted 
by  the  demnrrer,  except  such  as  the  law  adjadges  to  be 
true  {Freeman  v.  Franks  10  Abb.  570);  and  those  which  are 
mere  conclusions  of  law  are  not  thereby  admitted  at  all. 
{Branham  y.  Mayor  eic.,  24  Gal.  602;  Hall  v.  BarUeti,  9 
Barb,  297.) 

This  action  is  brought  upon  the  hypothesis  that  the  de- 
fendant is  now  liable  to  the  plaintiff  for  this  loss,  but  the 
allegation  that  he  ''now  owes"  the  amount  thereof  to  the 
O.  &  W.  T.  I.  Co.  is  utterly  at  variance  therewith.  He  can- 
not be  liable  on  this  account  to  both  of  them  at  the  same 
time. 

Again :  it  is  alleged  that  the  defendant  "guaranteed  "  that 
the  Shaw  property  was  clear  of  incumbrance.  But  this  is 
a  mere  conclusion  of  law,  and  the  facts  stated  do  not  sup- 
port it.  Upon  these,  the  transaction  is  simply  an  employ- 
ment of  the  defendant  by  the  O.  &  W.  T.  I.  Co.  to  examine 
and  report  upon  the  title  and  condition  of  real  property 
offered  as  security  for  a  loan  by  the  latter. 

Prima  fade^  there  is  no  element  of  a  guaranty  involved 
in  such  employment.  The  defendant  only  undertook  to 
bring  to  the  discharge  of  his  duty  reasonable  skill  and  dili- 
gence. He  did  not  warrant  or  guarantee  the  correctness  of 
his  work  any  more  than  a  physician  or  a  mechanic  does. 

It  is  admitted  that  If  the  O.  &  W.  T.  I.  Co.  had  sustained 
a  loss  by  the  negligence  or  want  of  skill  on  the  part  of  the 
defendant  in  this  matter,  the  right  to  recover  damages  for 
the  same  might  be  assigned  to  the  plaintiff  and  it  could 
maintain  an  action  thereon.  But  taking  the  facts  of  the 
case  according  to  their  legal  import,  and  construing  contra- 
dictory allegations  according  to  the  law  of  the  case,  the 
plaintiff  does  not  sue  as  the  assignee  of  a  cause  of  action 
accruing  to  the  O.  &  W.  T.  I.  Co.  during  its  existence  and 
ownership  of  the  Shaw  note  and  mortgage. 

The  only  thing  assigned  by  the  latter  was  this  note  and 
mortgage,  and  nothing  appearing  to  the  contrary,  presum- 
ably the  consideration  therefor  was  equal  to  its  par  value. 
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It;  does  not  appear,  then,  that  the  assignor  ever  lost  anything 
by  reason  of  the  incorrectness  of  the  defendant's  certificate. 
Nor  conld  the  insufficiency  of  the  snrety  be  absolutely,  if 
at  all,  determined  until  the  maturity  of  the  note  in  1882, 
vhile  the  assignment  to  the  plaintiff  was  made  rn  1879. 

The  only  question,  then,  really  in  this  case  is,  whether 
the  defendant  is  liable  on  this  certificate  to  any  one  but 
his  employer,  the  O.  &  W.  T.  I.  Co. 

The  defendant  maintains  that  he  is  not,  while  the  plaintiff 
contends  he  is;  not  on  the  ground  of  privity  of  contract  be- 
tween them,  or  that  it  was  aware  of  the  existence  of  the 
certificate,  or  ever  acted  on  it,  or  was  misled  by  it,  but  on 
the  ground  '*  that  the  certificate  was  a  necessary  preliminary 
to  the  contract  of  loaning,  and  therefore  an  integral  part 
of  that  contract,  operating,  of  course,  as  an  assurance  or 
security  to  the  person  about  to  make  the  loan,  but  as  much 
a  part  of  the  transaction  as  the  mortgage  itself." 

This  question  has  been  decided  by  the  supreme  court  in 
ISavings  Bank  v.  Wurd,  100  U-  S.  19.5. 

The  case  was  this:  A,  an  attorney,  employed  by  B  to 
examine  and  report  on  the  title  of  the  latter  to  a  certain  lot 
of  ground,  certified  that  it  was  **good,"  upon  which  certifi- 
cate B  procured  a  loan  from  C  and  gave  a  mortgage  on  the 
property  as  security.  It  turned  out  that  B  had  parted  with 
the  title  to  the  property  prior  to  the  date  of  the  certificate — 
a  fact  that,  in  the  exercise  of  reasonable  care,  might  have 
been  learned  from  the  records.  The  security  having  proved 
worthless,  and  B  being  insolvent,  C  lost  his  money  and 
brought  suit  against  A  for  damages. 

The  court  held,  in  the  language  of  the  syllabus,  '*  that 
tliere  being  neither  fraud,  collusion,  or  falsehood  by  A,  nor 
privity  of  contract  between  him  and  C,  he  is  not  liable  to 
the  latter  for  any  loss  sustained  by  reason  of  the  certificate." 

True,  Mr.  Chief  Justice  Waite,  with  whom  concurred  Jus- 
tices Swayne  and  Bradley,  delivered  a  dissenting  opinion, 
not  upon  the  general  question,  however,  but  on  the  special 
ground  that  it  appeared  that  A  gave  his  client  the  certifi- 
cate in  question  with  knowledge  or  reason  to  know  that  he 
intended  to  use  it  in  a  business  transaction  with  a  third 
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person  as  evidence  of  the  facts  contained  therein,  and  was 
therefore  liable  to  such  person  for  any  loss  resulting  from 
a  reliance  on  such  certificate  in  any  particular  which  might 
Lavs  been  prevented  by  the  exercise  of  ordinary  care  and 
skill  on  the  part  of  A. 

But  that  is  not  this  case.  The  defendant  prepared  this 
certificate  at  the  instance  and  for  the  use  of  his  client,  the 
O.  &  W.  T.  I.  Co.,  and  none  other.  Nor  was  there  any- 
thing in  the  nature  of  the  business  that  informed  him  or 
gave  him  any  reason  to  believe  that  any  other  person  would 
be  called  upon  to  act  n])on  it  or  part  with  any  right  or  thing 
of  value  on  the  strength  of  the  representations  contained  iu 
it.  Such  a  certificate  made  at  the  instance  of  the  owner  of 
the  property  may  be  used  to  influence  a  third  person  to 
make  a  loan  thereon.  But  a  certificate  made  for  the  in- 
formation of  the  lender  is  prelum bly  made  for  his  use  alone, 
and  when  the  loan  is  made  and  the  security  accepted  it  is 
fundus  offkio—hsLS  perforned  its  office. 

The  defendant  is  liable  to  the  O.  &  W.  T.  I.  Co.  for  any 
loss  sustained  by  it  on  account  of  any  error  or  mistake 
in  the  certificate,  arising  from  a  want  of  ordinary  profes-^ 
sional  skill  and  care  in  the  preparation  of  it,  and  not  other- 
wise. But  he  is  not  so  liable  to  the  plaintiff  or  any  third 
person.  There  is  no  privity  of  contract  between  them,  or 
any  relation  whatever. 

The  ruling  is  also  maintained  in  Houseman  v.  Girard  M, 
B.  it  L,  Association^  81  Pa.  St.  256,  in  which  it  was  held 
that  the  recorder  of  deeds  is  liable  in  damages  for  a  false 
certificate  of  title,  but  only  to  the  party  who  employs  him  to 
make  the  search,  and  not  to  his  assignee  or  alienee.  And 
in  Wint^rboUofn  v.  WrigJU,  10  Mee.  &  W.  109,  it  was  held 
that,  although  the  maker  of  a  carriage  is  liable  to  the  person 
for  whom  he  makes  it  for  any  loss  or  injury  arising  directly 
from  negligence  in  its  construction,  he  was  not  so  liable  to 
any  third  person  who  might  use  the  same,  for  the  reason 
there  was  no  privity  of  contract  between  them. 

The  statement  of  the  second  cause  of  action  is  of  the  same 
character  as  the  first;  and  it  is  also  defective  in  not  stating 
absolutely  that  the  certificate  is  untrue.      The  allegation 
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that  in  1883  the  bank  "found  out  "that  Howard  did  not 
own  the  property  is  not  in  form  or  effect  an  averment  that 
he  did  not  own  the  same  and  had  not  title  thereto  at  the 
date  of  the  certificate.  It  does  not  appear  to  have  been 
" found  out''  in  any  judicial  proceeding  that  the  certificate 
was  untrue  in  this  respect;  and  while  it  may,  nevertheless, 
be  shown  in  this  action  to  be  a  fact,  it  must  first  be  alleged, 
so  that  issue  can  be  taken  on  it. 

Because  in  1883  the  bank  was  of  the  opinion  that  Howard 
had  no  title  to  the  land,  that  did  not  make  it  so,  and  the 
statement  of  that  irrelevant  matter  is  not  an  allegation  by 
the  plaintiff  that  he  was  not  the  owner  thereof. 

Neither  does  it  appear  that  the  bank  ever  made  any 
assignment  of  this  note  and  mortgage  to  the  plaintiff,  or  of 
any  claim  that  may  have  accrued  to  it  against  the  defendant 
for  a  loss  sustained  by  it  on  account  of  any  error  in  this 
certificate.  The  allegation  that  the  plaintiff  is  now  the 
"assignee"  and  "owner  "of  the  "  assets "  of  the  bank  is 
far  too  vague  and  indefinite  to  include  this  note  and  mort- 
gage, or  such  claim,  if  there  is  one.  The  owner  of  what 
"assets*'?  For  aught  that  appears,  the  bank  may  have 
parted  with  this  note  and  demand  before  the  plaintiff  became 
the  owner  of  its  assets.  Unless  it  is  shown  when  the 
assignment  was  made,  and  that  the  bank  was  then  the  owner 
of  this  "asset,"  the  plaintiff  does  not  show  itself  entitled 
to  maintain  this  action,  even  upon  its  theory  of  the  law  and 
the  defendant's  liability.  The  allegation  that  the  plaintiff 
is  "  now  "  the  assignee  and  owner  of  the  assets  of  the  bank 
implies,  it  is  true,  an  assignment  at  some  time,  but  it  can- 
not be  assumed  in  favor  of  the  plaintiff  that  it  was  more 
than  a  day  before  the  commencement  of  this  action — Jan- 
uary 9, 1884. 

But  there  is  no  direct  allegation  in  the  statement  of  any 
loss  on  the  mortgage,  or  of  the  facts  necessary  to  show  one. 
The  statement  that  the  loan  was  lost  to  the  bank  appears 
to  be  a  mere  inference  from  the  fact  that  the  bank  was  of 
the  opinion  that  the  mortgagee  had  no  title. 

And  if  there  was  such  allegation,  and  it  appeared  there- 
from that  the  loss  was  sustained  by  the  plaintiff,  the  defend- 
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ant  is  not  liable  for  it;  \<rhile  if  it  Tfras  sustained  bj  the 
bank,  the  defendant  is  not  liable  to  the  plaintiff  therefor, 
unless  it  should  further  appear  that  the  right  of  action 
thereon  has  been  duly  assigned  to  it. 
The  demurrer  is  sustained  to  both  statements. 


City  and  County  of  San  Francisco  v.  Jones. 

CiBcuiT  Court,  Distbict  op  California. 

Mat  5, 1884. 

1.  Delinquent  Taxes — Action  and  Lien  fob,  when  Barred.— The  statute 
of  limitations  of  California  is  applicable  to  an  action  brought  by  the  city 
and  county  of  San  Francisco,  under  the  acts  of  1878,  to  recover  delinquent 
city  and  county  and  state  taxes.  Such  action  is  barred,  under  section 
338,  subdivision  1,  of  the  code  of  civil  procedure,  upon  the  expiration  of 
three  years  after  the  cause  of  action  accrues.  When  an  action  to  collect 
such  tax  is  barred,  an  action  to  enforce  the  lien  thereof,  created  by  sec- 
tions 3716  and  3717  of  the  political  code,  is  also  barred. 

Dbmurbeb  to  complaint  in  an  action  to  collect  delinquent 
taxes.    The  opinion  states  the  facts. 

B.  C.  Whitman^  for  the  defendant. 

John  P.  Bell  and  Louis  H.  Sharp,  for  the  plaintiff. 

Before  Sawteb,  Circuit  Judge,  and  Sabin,  District  Judge. 

By  the  Court,  Sawyeb,  Circuit  Judge.  This  is  an  action 
brought  under  the  act  of  1878,  and  supplementary  act  of 
the  same  year  (Stats.  1877-8,  pp.  338,  962),  t6  recover 
city  and  county  and  state  taxes,  for  the  fiscal  year  1875-6, 
ending  June  30,  1876,  with  five  per  cent  penalty,  and  two 
per  cent  per  month  interest  on  the  city  and  county's  portion 
from  August  2,  1875,  and  on  the  state's  portion,  from  Janu- 
ary 3,  1876.  The  complaint  was  filed  October  6,  1883— 
eight  years,  or  more,  after  the  city  and  county  taxes  became 
delinquent.  Defendant  demurs  on  the  ground,  among 
others,  that  the  action  is  barred  by  the  statute  of  limita- 
tions, and  we  think  the  objection  good.    The  provisions  of 
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the  code  of  oivil  procedure  relied  on,  are  as  follows:  See* 
tion  312:  ''Civil  actions  can  only  be  commenced  within  the 
periods  prescribed  in  this  title^  after  the  cause  of  action 
shall  have  accrued,  except  where,  in  special  cases,  a  differ* 
ent  limitation  is  prescribed  by  statute.** 

Section  338:  ''Within  three  years:  1.  An  action  upon  a 
liability  created  by  statute,  other  than  a  penalty,  or  forfeit- 
ure." 

Section  339:  "Within  two  years:  1.  An  action  upon  a 
contract,  obligation,  or  liability,  not  founded  upon  an  in- 
strument of  writing." 

Section  343:  "An  action  for  relief  not  hereinbefore  pro- 
Tided  for,  must  be  commenced  within  four  years  after  the 
cause  of  action  shall  have  accrued." 

Section  345:  "The  limitations  prescribed  in  this  chapter 
apply  to  actions  brought  in  the  name  of  the  state,  oi'for  the 
benefit  of  the  siate^  in  the  same  manner  as  to  actions  by  pri- 
vate parties." 

Part  of  the  amount  claimed  is  for  the  benefit  of  the  state, 
and,  for  the  purposes  of  the  action,  the  most  favorable 
aspect  of  the  case  is,  that  the  city  and  county,  as  to  its  own 
share  of  the  taxes  sued  for,  must  be  treated  as  a  part  of  the 
state;  for  if  the  plaintiff,  with  respect  to  its  share,  is  to  be 
regarded  as  a  mere  corporation,  then  the  statute  of  limita- 
tions applies  without  reference  to  the  provisions  of  section 
345.  The  statute,  then,  by  its  express  terms  applies  to  this 
action.  We  think  the  three  years'  limitation  of  clause  1, 
section  338,  applicable,  at  least,  as  to  the  tax — ^the  principal 
thing  sued  for— and  the  incident,  doubtless,  follows  the 
principal'thing  claimed.  It  is  a  liability  created  by  statute, 
within  the  meaning  of  the  code.  If  not,  then  it  is  an  "obli- 
gation or  liability  not  founded  upon  an  instrument  in  writ- 
ing," and  the  two  years'  limitation  applies.  If  neither  of 
these  provisions  is  applicable,  then,  certainly,  the  action  is 
"for  relief  not  hereinbefore  provided  for,"  and  under  this 
general  residuary  clause,  is  barred  in  four  years.  In  either 
event,  the  time  has  run  twice  over.  We  think  the  three 
years'  limitation  applies,  in  which  case  the  statute  has  run 
nearly  three  times  the  prescribed  limitation.    No  decision 
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of  ihe  courts  of  the  state  of  California  determinisg  this 
point  has  been  cited,  and  we  are  aware  of  none  upon  the 
question.  The  supreme  court  of  Nevada  has  decided  the 
precise  point,  upon  the  statute  of  that  state,  which  is  en- 
tirely similar  in  its  provisions,  and  the  statute  was  held  to 
apply  and  to  bar  the  action.  (Staie  v.  T.  J.  S.  M.  Co.,  14t 
Nev.  226.) 

Sections  3716  and  3717  of  the  political  code  are  as  fol« 
lows: 

Section  3716:  ''Every  tax  has  the  effect  of  a  judgment 
against  the  person,  and  every  lien,  created  by  this  title,  has 
ihe  force  and  effect  of  an  execution  duly  levied  against  all 
property  of  the  delinquent;  the  judgment  is  not  satisfied  nor 
the  lien  removed  until  the  taxes  are  paid  or  the  property 
sold  for  the  payment  thereof." 

Section  3717:  ''Every  tax  due  upon  personal  property 
is  a  lien  upon  the  real  property  of  the  owner  thereof,  from 
and  after  12  o'clock  M.  of  the  first  Monday  in  March  in  each 
year."  Under  these  and  other  provisions  of  the  political 
code  no  action  is  necessary  to  collect  a  valid  tax. 

But  it  is  claimed,  that,  these  provisions  take  the  case  of 
an  action  under  the  statute  to  recover  a  tax  out  of  the  statute 
of  limitations.  In  theoase  already  cited  the  supreme  court 
of  Nevada,  on  a  similar  statute,  decided  otherwise,  and,  we 
think,  correctly.    (Id.  230.) 

The  statute  of  Nevada  is  as  follows:  "Section  3127. 
Every  tax  levied  under  the  provisions  or  authority  of  this 
act  is  hereby  made  a  lieu  against  the  property  assessed,  and 
a  lien  shall  attach  upon  the  real  property  for  the  tax  levied 
upon  the  personal  property  of  the  owner  of  such  real  estate, 
on  all  the  property  then  in  this  state,  and  on  all.  other 
property  whenever  it  reaches  the  state,  and  shall  not  be 
satisfied,  or  removed,  until  all  the  taxes  are  paid,  or  the 
property  has  absolutely  vested  in  a  purchaser  under  a  sale 
for  taxes.'*     (2  Comp.  Laws  Nev.  178.) 

The  lien  is  but  an  incident  to  the  tax — the  money  due — 
and  like  the  case  of  a  mortgage,  when  an  action  to  recover 
the  debt  is  barred,  the  suit  to  enforce  the  lien  is  also  barred. 
This  has  long  been  the  settled  doctrine  in  this  state  in  re- 
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lation  to  a  mortgage.  Neither  the  debt  nor  the  lien  is  ex* 
tinguished  in  the  case  of  a  mortgage,  in  any  other  sense  than 
in  the  case  of  a  tax,  and  the  statntory  lien  incident  to 'it. 
The  remedy  by  action  is  barred,  whatever  the  case  may  be 
as  to  other  remedies.  Besides,  this  is  not  a  suit  to  enforce 
a  lien,  at  all.  It  is  a  statutory  action,  and  just  what  the 
statute  makes  it.  It  says  nothing  about  a  lien,  and  author- 
izes no  suit  to  enforce  a  lien.  It  simply  authorizes  the  re- 
covery of  a  personal  judgment  against  the  party  charged 
with  the  tax,  and  that  is  all  that  is  sought  in  the  complaint, 
and  all  that  the  statute  provides  for.  The  suit  is  an  addi- 
tional statutory  remedy,  and  the  remedy  is  measured  by  the 
statute.  All  suits,  whether  by  the  state,  by  corporations, 
or  natural  persons,  without  other  exceptions  than  those  ex- 
pressly made  by  the  statute,  are  barred  within  the  prescribed 
period.  We  are  not  only  satisfied  that  this  action  is  barred 
by  the  statute,  but  we  think  the  policy  of  the  statute  lim- 
iting the  time  within  which  the  state  can  sue,  a  good  policy. 
We  see  no  good  reason,  at  this  day,  and  under  our  laws  for 
the  levy  and  collection  of  taxes,  for  allowing  the  state  to  vex 
parties  with  suits  for  taxes  after  a  lapse  of  many  years,  that 
is  not,  equally,  applicable  to  private  parties.  The  state  has 
officers  specially  appointed  to  attend  to  these  particular 
duties,  and  no  others,  and  if  they  neglect  their  duties,  the 
state  which  appoints  them,  if  any  one,  should  be  the  party 
to  suffer.  To  permit  the  state  after  a  lapse  of  many  years 
to  recover  by  suit  taxes  allowed  to  run  uncollected  with  five 
per  cent  penalty,  and  in  the  language  of  Mr.  Justice 
Swayne,  the  ''most  devouring  rate"  of  two  per  cent  per 
month  interest,  would  be  to  inflict  unendurable  oppression. 
The*  demurrer  must  be  sustained  upon  this  ground,  and 
it  is  unnecessary  to  consider  the  other  grounds  relied  on. 
It  is  so  ordered. 
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United  States  v.  David  W.  Minor. 

CiBCTJiT  CouBT,  DiBTRicrr  OF  Oaufobnia. 
Mat  13,  1884. 

1.  Fraud  in  Procurino  Patent.— The  frauda  for  which  courts  will  set 

aside  a  patent  granted  by  the  United  States  in  the  regular  course  of 
proceedings  in  the  land-office  are  frauds  extrinsic  or  collateral  to  the 
matter  tried  and  determined,  upon  which  the  patent  issued,  and  not  fraud 
consisting  of  perjury  in  the  matter  on  which  the  determination  is  made. 

2.  Perjury  and  False  Testimony  in  the  proceedings,  by  means  of  which 

a  patent  is  secured  by  fraud,  is  not  fraud  extrinsic  or  collateral  to  the 
matter  tried  and  determined  in  the  land-office,  within  the  meaning  of  the 
rule. 

3.  Statk  Suit. — The  question  of  staleness  of  the  claim  discussed. 

4.  Grate  Doubts  expressed  as  to  the  applicability  to  this  case  of  the  rule 

regarding  perjury  and  fraud  invoked,  and  opposition  of  opinion  of  the 
jud^^  certified  to  supreme  court  for  an  authoritative  determination  of 
the  questions  decided. 

Before  Sawyeb,  Circuit  Judge,  and  Sabin,  District  Judge. 

•  • 

•  By  the  Court,  Sawyer,  Circuit  Judge.  In  July,  1883, 
ibis  court  decided  the  case  of  the  United  States  v.  White,  in 
which  the  demurrer  to  the  bill  was  sustained  and  the  bill 
dismids^d. 

Thiat  case  presented  the  principal  question  decided,  for  the 
first  time,  and  was  similar  to  this  in  all  respects,  except  in  that 
case  it  did-  not  appear  that  any  private  party  had  acquired, 
or  att^n^pVed  to  acquire,  any  right  in  the  land  patented. 
But  as  tlie- Uhited  States  are  the  only  parties  to  the  record, 

■       V  r  jf 

it  is  not  perceivedy  that  the  interests  dt  adverse  pre-emption 
claimants  can  alfect  the  decision  on  the  points  determined. 
If  that  case  wad  correctly  decided,  then  the  demurrer  in 
this  case  must  be  sustained,  for  the  reasons  then  given,  and 
a  copy  of  the  opinion  in  White's  case  will  be  filed,  as  showing 
the  grounds  of  the  decision  in  this  case.  (See  9  Saw.  126.) 
I  do  not  feel,  entirely,  certain,  that  the  doctrine  estab- 
lished in  V.  8.  V.  Throckmorton,  Vance  v.  Burbank,  and 
Smdiing  Co.  v.  Kemp,  has  not  been  carried  too  far.  If  the 
case  of  White,  and  the  present  case,  are  distinguishable  from 
Throckmorton's  case,  it  must  be  on  the  ground,  that  the 
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United  States  did  Dot  appear  as  a  formal  party  by  their  at- 
torney, in  this,  and  in  White's  case,  and  contest  the  claim 
made,  and,  conseqaently,  did  not  have  their  day  in  court  in 
such  sense  as  to  make  the  point  res  adjudiccUa.  But  the 
United  States  did  not  appear  in  the  matter  out  of  which 
the  case  of  Vance  v.  Bitrbank  arose.  The  question  in  both 
cases  was  investigated,  and  decided,  by  officers  of  the 
United  States  especially  authorized  to  determine,  upon  evi- 
dence, the  questions  of  fact  in  favor  of,  or  against,  the  gov- 
ernment, and  parties  claiming  through  the  United  States. 
The  United  States  were  thus  represented  by  their  own  offi- 
cers, empowered  to  determine  the  matter  on  their  behalf. 
No  complicity  on  the  part  of  the  officers  is  averred  in  this 
case.  If  the  allegations  of  the  bill  be  true,  they  have 
simply  relied  upon  wilfully  false  testimony,  as  in  other 
cases  decided  by  the  courts  upon  perjured  testimony;  and 
the  fraud  is  not  in  a  matter  extriusic  to  the  matter  decided. 
If  the  United  States  are  bound,  so  far  as  their  interests 
are  concerned,  it  may,  possibly,  still  be,  that  any  person, 
who  had  acquired  and  still  held  a  valid  pre-emption  right, 
prior,  and  superior,  to  the  right  of  the  patentee,  would  not 
be  bound.  If  so,  the  legal  title  in  that  case  has  passed 
from  the  United  States  to  the  patentee,  charged  with  the 
equitable  right  of  the  party  having  a  better  right,  and  he 
might  maintain  a  bill,  in  his  own  name,  to  control  the  title 
for  his  own  benefit,  and,  that  would  seem  to  be  the  proper 
proceeding.  If  such  a  right  could  be  enforced,  it  would  be 
because  the  party  having  the  better  right,  is  not  bound  to 
take  notice  of  what  is  going  on  in  the  land-office,  and  he 
has  not  had  an  opportunity  to  be  heard — has  not  had  his 
day  in  court.  He  would,  thus,  stand  in  a  better  position 
than  the  United  States,  because  his  right  attached  against 
the  United  States,  themselves,  as  well  as  against  the  paten* 
tee,  before  the  proceedings  for  a  patent  were  commenced; 
and  his  right,  if  the  required  conditions  have  been  per- 
formed, could  not  be  affected  without  legislation  by  any 
action  of  the  land-office.  He  could  not  be  affected  by  a 
proceeding  to  which  he  was  not  a  party.  As  the  proceed- 
ings in  the  land-office,  resulting  in  a  patent,  are  subsequent 
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to  the  atitacIiiDg  of  his  right,  he  is  not  in  priyity  with 
the  United  States  in  the  subsequent  proceedings  for  a 
patent.  His  right  would  be  adverse  to  the  patentee.  But 
is  he  not  bound  to  take  notice  of  the  proceedings  in  the 
Iand*office,  resulting  in  a  patent  ? 

If  sOy  there  does  not  appear  to  be  any  good  reason  why 
he  should  not  be  bound  by  them. 

It  may  well  be  said,  that  a  pre-emptioner  only  takes  such 
right,  as  the  statute  gives  him,  and  that  those  rights  are 
taken  subject  to  the  methods  appointed  by  the  statute  for 
ascertaining  to  whom  a  patent  should  issue,  and  to  the 
issue  of  patents  in  the  mode  appointed;  that  he  can  be  en- 
titled to  only  such  notice,  as  the  statute  itself  provides; 
and  that,  upon  this  ground,  the  regular  issue  of  a  patent  is 
conclusive.  In  this  view,  it  would  not  matter,  whether  any 
notice  is  provided  for  or  not.  He  would  be  in  no  better 
position  than  the  United  States. 

The  act  of  1879  (1  Sup.  470)  expressly  requires  the  appli- 
cant for  a  pre-emption,  or  homestead  entry,  to  file  with  the 
register  of  the  land-oflSce,  notice  of  his  intention  to  prove 
up  his  claim,  giving  a  description  of  the  land,  names  of  his 
witnesses,  etc.,  and  the  register  must  give  public  notice  of 
the  same  by  publication  in  the  nearest  newspaper,  and  by 
posting,  for  thirty  days  before  the  final  proofs  can  be  made. 
Whatever  the  legal  status  of  the  case,  with  respect  to  par- 
ties claiming  prior  rights,  may  have  been  before,  it  may 
well  be  claimed  that  the  proceedings  under  this  act  are  in 
the  nature  of  proceedings  in  rem,  of  which  everybody  is 
bound  to  take  notice;  and  that  parties  claiming  to  have 
acquired  a  prior  right  have  due  notice,  and,  as  well  as  the 
United  States,  are  bound  by  the  action  of  the  land-office 
in,  regularly,  issuing  a  patent,  in  pursuance  of  the  modes, 
and  forms,  prescribed  by  the  statute. 

These  observations  are  made  for  the  purpose  of  suggest- 
ing the  points  for  the  consideration  of  the  supreme  court, 
rather  than  for  the  purpose  of  indicating  the  view  adopted 
in  deciding  the  case. 

"When  the  case  of  White,  and  the  three  others,  disposed 
of  at  the  same  time,  were  decided,  that  being  the  first  time 
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the  precise  main  qnestion  arose,  I  was  anxious  to  have  these 
cases  taken  to  the  supreme  court,  at  once,  for  an  authoritatiye 
decision  of  the  points  inyolved,  and  supposed  it  would  be 
done;  but,  greatlj,  to  my  disappointment,  it  was  found,  that 
the  value  of  the  property  involved,  was  not  sufficient  to  give 
the  supreme  court  jurisdiction.  No  case  of  Oxe  kind  is 
likely  to  occur  soon,  involving  property  of  the  value  of  five 
thousand  dollars.  .  A  quarter-section  of  government  land, 
at  the  time  of  pre-emption,  is,  rarely,  worth  so  much.  A 
number  of  bills  of  a  similar  character  have,  since,  been  filed 
in  this  court,  and  a  multitude  of  others  are  likely  to  follow, 
if  it  is,  finally,  decided,  that  the  bill  can  be  maintained. 
It  is  of  the  utmost  importance,  therefore,  to  tlie  interests 
of  justice,  the  stability  of  titles,  and  the  peace  of  the  com- 
munity, that  the  questions  presented  be,  correctly,  and, 
promptly,  settled. 

It  is  my  present  purpose  to  withhold  the  decision  in  all 
other  cases  presenting  similar  questions,  until  this  case  is 
decided  by  the  supreme  court. 

The  question,  as  to  when  a  claim  of  this  kind  becomes 
stale,  so  as  to  justify  a  pourt  of  equity  in  refusing  to  enter- 
tain a  bill  of  the  kind,  is  also  important.  Courts,  ordina- 
rily, adopt  the  statutes  of  limitations,  by  analogy,  as  to  the 
time  when  the  claim  should  be  deemed  stale.  There  is  no 
statute  of  limitations  of  the  United  States  to  furnish  the 
analogy.  If,  under  section  721,  revised  statutes,  the  statute 
of  the  state  of  California  may  be  adoped,  then  a  suit  of 
the  kind,  on  the  ground  of  fraud,  would  be  barred  in  three 
years,  in  the  case  of  a  private  party.  Thus,  if  a  party 
having  a  prior  right  has  lost  it  by  the  issuing  of  a  patent 
upon  perjured  testimony,  without  his  having  appeared  be- 
fore the  land-office  to  contest  the  right  to  a  patent,  can 
maintain  a  bill  to  control  the  title  for  his  use,  it  is  neces- 
sary to  file  his  bill  within  three  years,  after  discovering  the 
fraud.  But  the  bill,  in  this  circuit,  at  least,  is  never  filed 
by  the  party  instigating  the  proceeding  to  vacate  a  patent 
thus  issued.  The  attorney-general  is  induced  to  allow  the 
suit  to  be  brought  by  the  United  States,  under  the  sanction 
of  his  name  and  authority,  the  party  procuring  it  to  be 
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broQghty  giving  a  bond  to  the  United  States  to  secure  the 
payment  of  the  costs  of  the  litigation.  The  manage- 
ment of  the  case  is,  thereupon,  in  fact,  in  practice,  under 
the  general  supervision  of  the  United  States  attorney  for 
the  district,  intrusted  to  the  private  counsel  of  the  party 
procuring  the  suit  to  be  brought,  and  indemnifying  the  gov- 
ernment, tf  the  party  in  whose  interest  the  suit  is,  usually, 
brought,  can  thus  use  the  name  of  the  United  States  for 
Lis  own  purposes,  in  a  suit  which  he  could,  and  should, 
bring  in  his  own  name,  then  he  can  evade  the  limitation, 
unless  such  a  case  should  be  deemed  stale,  as  to  the  United 
States,  under  the  same  circumstances,  and  conditions,  as 
when  applicable  to  individuals.  Long  experience  suggests, 
that  there  is-  a  strong  tendency  in  parties  to  settle  on  the 
public  lands,  despoil  them  of  their  timber,  or  valuable 
metals,  and  neither  enter  the  lands  themselves,  nor  leave 
them  in  a  condition  for  others  to  enter.  If  such  parties 
finally  lose  the  land  by  their  wilful  delay,  or  negligence, 
they  are  entitled  to  little  sympathy.  It  has  more  than  once 
come  to  my  knowledge,  judicially,  that  pre-emption  claims 
are  of  ten  filed;  the  land  despoiled  of  all  that  is  valuable; 
the  claims  then  abandoned;  and  the  operation  repeated  on 
other  lands. 

This  case,  upon  the  allegations  of  the  bill,  aifords  an 
instance  of  unaccountable  negligence,  and  want  of  atten- 
tion to  what  is  going  on  around  him  on  the  part  of  Spence, 
in  whose  interest  the  suit  appears  to  have  been  brought. 

According  to  the  bill,  Spence,  on  April  2,  1872,  settled 
upon  one  eighty  of  the  quarter-section  patented.  The 
approved  plats  of  survey  were  filed  October  2,  1874.  On 
December  3, 1874,  Spence  filed  his  pre-emption  declaratory 
statement  for  one  hundred  and  sixty  acres  of  land,  including 
the  eighty  so  occupied ;  erected  a  house  and  other  improve- 
ments; and  continued  to  reside  thereon.  On  January  31, 
1878,  he  transmuted  his  pre-emption  into  a  homestead  entry, 
and  has  since  held  as  a  homestead  claimant.  On  April  5, 
1880,  he  filed  the  necessary  affidavit,  and  made  the  neces- 
sary proofs  of  his  homestead  claim,  and,  thereby,  claimed 
to  become  the  equitable  owner  of  the  land,  and  entitled  to 
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a  patent.  It  further  appears^  that  defendant,  Minor,  on 
October  23,  1874,  filed  his  declaratory  statement  for  pre- 
emption claim  to  a  quarter-section  embracing  the  eighty, 
so  settled  upon  by  Spence  in  1872,  alleging  a  settlement  on 
March  20,  1874.  On  June  23, 1876,  he  proved  up  his  claim, 
paid  for  the  land,  and  received  his  certificate  of  entry;  and 
on  January  6,  1876,  he  received  his  patent.  Thus,  accord- 
ing to  the  bill,  while  Spence  was  living  on  the  eighty  acres 
claimed  by  him,  two  and  a  half  years  after  his  settlement, 
and,  subsequently,  to  his  filing  his  own  declaratory  state- 
ment. Minor  filed  his  declaratory  statement  to  eighty  acres 
of  the  same  land;  proved  his  claim;  and  procured  his  patent 
two  years  before  Spence  transmuted  his  pre-emption  into  a 
homestead  claim,  and  more  than  four  years  before  Spence 
made  his  proofs;  and  this  sait  was  not  instituted  till  more 
than  three  years  after  Spence  finally  proved  up,  and  nearly 
seven  years  and  a  half  after  the  patent  was  issued  to  Minor. 
Such  delay  under  such  circumstances,  it  would  seem,  ought 
to  render  the  claim  stale. 

When  relief  is  sought  against  a  patentee  of  public  lands, 
on  the  suggestion,  and  on  behalf  of  private  parties,  reason- 
able diligence  should  be  required  in  seeking  the  relief,  even 
in  the  name  of  the  government,  if  that  mode  be  admissi- 
ble. If  there  is  such  a  fraud  practised  on  an  adverse  claim- 
ant, as  would  justify  a  court  in  vacating  the  patent  on  a 
bill  filed  by  the  United  States  for  his  benefit,  there  is  such 
fraud,  as  would  authorize  the  court  to  charge  the  legal  title 
with  a  trust  on  his  behalf  upon  a  bill  filed  by  himself; 
and  possibly,  as  we  have  suggested,  the  United  States 
might  be  bound  by  the  adjudication  of  the  land-office  in 
cases  where  a  claimant  of  a  prior  right  might  not  be  thus 
bound.  In  all  such  cases,  in  my  judgment,  it  would  be 
far  better,  to  leave  the  parties  to  litigate  their  own  rights, 
in  their  own  names,  than  for  the  United  States  to  assume 
the  litigation. 

When  the  United  States,  upon  being  indemnified  for 
costs,  files  a  bill  to  vacate  a  patent,  at  the  instance  of  an 
adverse  claimant,  with  the  sanction,  and  in  the  name  of  the 
attorney-general,  as  attorney  of  record^  the  case  assumes 
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an  apparent  dignity,  and  importance,  which  do  not,  prop- 
erly, belong  to  it;  and  which  it  would  not  otherwise  possess. 

It  would  seem,  that,  if  there  is  a  duty  imposed  on  the 
United  States  to  bring  the  suit,  that  duty  would  impose 
upon  them,  the  corresponding  incidental  duty  to  pay  the 
costs. 

I  apprehend,  that  the  lands  in  such  cases  as  this,  at  the 
date  of  the  fraudulent  entries  complained  of,  are,  rarely, 
worth  enough  to  make  it  an  object  to  litigate;  and  that  an 
increase  in  value,  arising  from  subsequent  events,  or  devel- 
opments, not  anticipated  at  the  date  of  the  acts  complained 
of,  usually,  fnrnish  the  incentive  to  litigation  afterwards 
instituted.  In  such  cases  parties  should  be  required  to  act 
promptly.  My  associate,  with  some  hesitation,  dissents 
upon  the  points  decided,  and,  at  the  request  of  the  United 
States  attorney,  the  points  of  opposition  of  opinion  will 
be  stated  by  the  court.  In  the  mean  time,  in  accordance 
with  the  views  indicated  in  the  foregoing  observations,  and 
in  the  opinion  in  White's  case,  the  demurrer  will  be  sus- 
tained, and  the  bill  dismissed;  and  it  is  so  ordered. 


Mary  Kelly  v.  George  Herrall. 

CiBCurr  CouBT,  Distbiot  of  Oregon. 
Mat  26, 1884. 

1.  Tax  Dsed—Eftect  of,  as  Evidei^ce. — Notwithstanding  the  act  of  1865 

(Or.  Laws,  sec.  90),  making  a  tax  deed  conclusive  evidence,  with  certain 
ezoeptiona,  of  the  regularity  and  validity  of  the  prior  proceedings,  it  may 
be  shown,  in  an  action  by  the  owner  of  the  property  to  recover  the  pos- 
session from  the  grantee  in  such  deed,  or  his  assignee,  that  no  warrant 
issned  for  the  collection  of  the  tax  levied  on  the  property,  or  that  there 
was  no  sale  thereon  on  that  account. 

2.  Warraht  yoR  the  Collection  of  a  Delinquent  Tax. — A  warrant  for 

the  collection  of  a  delinquent  tax  was  received  by  the  sheriff  on  May  5th, 
and  on  Friday,  July  6th,  sixty-two  days  thereafter,  he  sold  the  same: 
Held,  that  the  warrant  was  dead,  and  the  sale  void;  and  that  the  sale 
could  not  be  made  after  the  return-day  of  the  writ,  which  was  either  the 
first  Monday  in  July  or  the  sixtieth  day  after  its  receipt  by  the  sheriff, 
and  poMibly  thirty  days  in  addition,  in  case  a  prior  appointed  sale  was 
U 
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postponed  to  Bome  day  within  that  period,  for  sufficient  cause,  with  the 
approval  of  the  county  court. 

3.  Assessment  Roll — Description  of  Pbofebtt  therein. — In  1876  there 

was  only  one  place  in  Multnomah  county  laid  out  and  recorded  as  the 
"Portland  Homestead,"  containing  a  lot  3  in  block  B,  of  which  Mary 
Kelly  was  the  owner;  the  assessor  entered  the  same  on  the  assessment 
roll  in  her  name,  and  described  it  as  **  lot  3  in  block  B,  Fort.  Homstd 
Ass.,"  and  valued  it  for  taxation  at  one  hundred  dollars:  Beld,  that  the 
description  was  sufficiently  certain. 

4.  Revenue  Laws,  Gonstbuctio!^  of. — ^Laws  for  raising  revenue  for  the 

support  of  the  state  are  remedial  in  their  character,  and  proceedings 
taken  under  them,  for  the  purpose  of  ascertaining  the  amount  a  citizen 
ought  to  contribute  for  the  common  weal,  ought  not  to  be  considered  as 
taken  in  invitunit  or  hostile  to  him  or  his  interests,  but  rather  as  pro* 
ceedings  in  his  behalf,  in  which  it  is  his  duty  to  co-operate  with  the  state, 
so  as  to  enable  it  to  reach  a  correct  and  just  result. 

Before  Deadt,  District  Judge. 

Mr.  H.  B,  Nicholas,  for  the  plaintiff. 
Mr.  Robert  Bybee,  for  the  defendant. 

Deadt,  J.  This  action  is  brought  by  the  plaintiff^  a  citi- 
zen of  the  state  of  California,  to  recover  the  possession  of 
lot  3  in  block  B,  in  Portland  Homestead. 

It  was  commenced  against  Jacob  Fisher,  a  citizen  of  Ore- 
gon. After  the  cause  was  at  issue  Fisher  died;  and  on  Feb- 
ruary 22,  1884,  his  death  was  suggested  to  the  court  by  the 
affidavit  of  ihe  plaintiff's  attorney,  whereupon  the  action^ 
on  motion  of  the  latter,  was  continued  against  the  executor 
of  the  deceased,  George  HerralL 

This  is  according  to  the  practice  prescribed  in  such  cases 
by  the  Oregon  Code  of  Civil  Procedure  (sec.  37),  but  it  is 
doubtful  if  the  personal  representative  of  a  deceased  de- 
fendant can  be  made  a  party  to  an  action  in  this  court  in 
place  of  the  latter,  on  the  application  of  the  plaintiff,  other- 
wise than  by  a  scire  facias,  issued  "twenty  days  before- 
hand," as  provided  in  section  955  of  the  revised  statutes. 

But  as  the  executor  has  since  voluntarily  appeared  in  the 
action,  and  by  his  counsel  stipulated  that  the  cause  may 
be  tried  by  the  court  without  a  jury  upon  the  facts  therein 
stated,  in  addition  to  those  admitted  by  the  pleadings,  I 
suppose  he  is  properly  before  the  court  as  the  defendant  in 
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the  case,  and  that  judgment  may  be  given  for  or  against  him 
with  the  same  effect  as  if  he  had  been  brought  into  the  case 
h J  scire  facias.  (See  Hatch  v.  Euslis,  1  Gall.  160;  BarkeiY. 
Ladd,  3  Saw.  44.) 

It  appears  from  the  admissions  in  the  pleadings,  and  the 
stipulations  of  the  parties,  that  in  1876,  and  pvior  thereto, 
the  plaintiff  was  the  owner  in  fee  of  lot  3,  in  block  B,  in 
Portland  Homestead,  in  the  county  of  Multnomah  and  state 
of  Oregon,  according  to  the  recorded  plat  thereof,  and  that 
in  said  year  the  assessor  of  said  county  entered  on  the  as^ 
sessment  roll  thereof  for  taxation,  in  the  name  and  as  the 
property  of  the  plaintiff,  ''lot  3,  in  block  B,  Port.  Homstd 
Ass./'  and  valued  the  same  thereon,  for  such  purpose,  at 
one  hundred  dollars,  upon  which  valuation  a  tax  was  after* 
ward  levied  by  the  proper  county  6ourt  for  state,  county, 
and  school  purposes,  of  one  dollar  and  fifty  cents. 

The  tax  so  levied  upon  said  property  not  being  paid  or 
collected  as  provided  by  law,  the  same  was  returned  by  the 
sheriff  before  the  first  Monday  in  April,  1877,  as  delinquent, 
and  thereafter  entered  by  the  county  clerk  on  the  list  of  un- 
paid taxes,  and  ''charged"  to  Mary  Kelly,  together  with  a 
description  of  the  property  as  lot  3  in  block  B  in  "  P.  H. 
Ass'n,"  which  list  was,  on  May  5,  1877,  delivered  to  the 
sheriff,  with  a  warrant  attached  thereto,  dated  May  3, 1877, 
"for  the  collection  of  the  taxes  therein  mentioned  and  de- 
scribed,*' who,  not  being  able  to  find  any  personal  property 
belonging  to  the  "delinquent,"  "thereupon"  duly  levied 
on  the  real  property  described  in  said  list  as  follows: 
"Kelly,  Mary,  Portland  H.  Ass'n,  lot  3,  block  B;  tax  one 
dollar  and  five  cents,"  and  duly  advertised  the  same  for  sale 
at  the  court-house  door  on  July  6,  1877,  by  the  description 
last  aforesaid,  and  then  and  there  sold  the  same,  subject  to 
redemption,  to  said  Fisher,  he  being  the  highest  bidder 
therefor,  for  the  amount  of  said  tax — one  dollar  and  fifty 
cents — and  two  dollars  and  ninety  cents  costs — in  all  fonr 
dollars  and  forty  cents,  and  gave  him  a  certificate  thereof 
accordingly. 

On  July  12, 1879,  the  time  for  redemption  having  expired 
without  any  application  being  made  to  redeem  the  prop- 


164  Kelly  v.  Herrall.  [Cir.  Ct. 

OpioioD  of  the  Court — ^Deady,  J.  [May, 


erty,  tbe  sheriff  executed  a  deed  to  the  purchftser,  in  pur- 
sniiuce  of  said  sale,  for  the  following-described  property: 
''Lot  B  in  block  B  iu  the  Porthmd  Homestead  Association, 
in  Multnomah  county,  state  of  Oregon,"  who  thereupon 
"went  into  possession  of  the  lot  in  controversy,  and  occupied 
the  same  until  his  death,  in  said  county,  on  January  5, 
1884,  leaving  a  will,  in  which  Qeorge  Herrall  was  named  as 
executor,  and  to  whom  letters  testamentary  were  afterward 
issued  thereon  by  the  proper  county  court. 

It  also  appears  from  said  stipulation  ''  that  if  evidence  is 
admissible  to  show  the  meaning  of  the  abbreviation  '  Port. 
Homstd  Ass.,*  as  it  appears  in  said  assessment  roll,  it 
means  'Portland  Homestead  Association.'" 

Formerly  a  party  claiming  under  a  tax  deed  was  held  to 
strict  proof  of  the  legality  and  regularity  of  every  step  in  the 
prior  proceeding,  from  the  listing  of  the  property  down  to 
and  including  the  sale.  The  application  of  the  conservative 
maxim,  Omhia  rite  prcesinrifottur,  was  not  allowed;  and  it 
was  assumed  that  nothing  was  done,  or  rightly  done,  until 
the  contrary  was  shown.  Owing,  probably,  to  the  great 
disparity  between  the  real  value  of  the  property,  in  many 
cases,  as  in  this,  and  the  amount  paid  for  it  bj'  the  pur- 
chaser at  the  tax  sale,  the  courts  were  astute  to  find  some 
flaw  in  the  proceeding,  on  account  of  which  they  might  hold 
the  deed  invalid,  and  thus  prevent  what  might  be  consid- 
ered as  a  forfeiture  of  the  property. 

In  this  state  of  the  law,  taken  in  connection  with  the  fact 
that  the  process  of  the  assessment  and  collection  of  taxes  is 
generally  in  the  hands  of  inexperienced  and  untrained  per- 
sons, selected  by  popular  election  for  short  periods,  it  is 
not  surprising  that  the  sale  of  property  for  tbe  non-payment 
of  taxes  has  usually  been  regarded  as  a  mere  admonitory 
formality  which,  at  most,  could  only  involve  the  delinquent 
owner  iu  a  "lawsuit"  with  the  purchaser,  in  which  the  lat- 
ter was  quite  sure  to  come  out  second  best. 

In  Blackwell  on  Tax  Titles,  72,  it  is  said  that  out  of  one 
thousand  such  titles  that  had  found  their  way  into  the  ap- 
pellate courts  (1869),  not  twenty  of  them  had  proved  **  legal 
and  regular"  according  to  this  severe  test* 
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The  daf  J  of  tlie  owner  to  return  his  property  for  taxation^ 
and  to  assist  and  co-operate  with  the  state  in  ascertaining 
the  exact  amount  that  he  ought  to  contribute  to  the  public 
revenue,  seems  to  have  been  overlooked,  and  the  proceed- 
ing regarded  and  treated  as  a  hostile,  if  not  a  predatory  one« 
on  the  part  of  the  state  against  the  citizen,  in  which  the  lat- 
ter was  justifiable  in  getting  ofi'  as  cheaply  as  possible,  or  in 
lying  by  and  allowing  his  property  to  be  sold  for  taxes,  and 
then  avoiding  the  effect  of  the  sale,  and  escaping  the  pay- 
ment of  the  tax  altogether  by  showing  some  defect  or  irreg- 
nlarity  in  the  proceedings,  that  in  a  like  transaction  between 
man  and  man  would  be  regarded  as  altogether  immaterial. 
(Blackwell  on  Tax  Titles,  125. ) 

Bat  the  difficulty,  not  to  say  injustice,  of  raising  revenue 
by  a  system  which  in  effect  only  reaches  the  diligent  and 
conscientious  citizen,  in  time  attracted  public  attention  to 
the  necessity,  if  not  propriety,  of  treating  the  proceeding 
for  raising  the  public  revenue  as  a  proceeding  founded  on 
remedial  legislation,  and  designed  to  promote  the  public 
good — as  a  proceeding  in  which  it  is  the  duty  of  the  citizen 
to  co-operate  with  the  state,  at  least  up  to  the  point  of  ascer- 
taining what  is  due  from  him,  and  which  in  common  with 
other  public  proceedings  is  to  have  the  benefit  of  the  pre- 
sumption declared  in  the  Oregon  code  of  civil  procedure 
(sec.  766,  subd.  15),  "that  official  duty  has  been  regularly 
performed." 

In  Cooley  on  Taxation,  the  learned  author  (383,  note)  sug- 
gests that  too  much  importance  has  been  attached  to  this 
idea  that  a  proceeding  for  the  assessment  and  levy  of  a  tax 
is  "hostile"  to  the  tax-payer,  and  adds  the  following  judi- 
cious and  sensible  comments:  "The  proceedings  in  the 
assessment  of  a  tax  are  not,  in  any  proper  sense,  hostile  to 
the  citizen;  they  are,  on  the  other  hand,  proceedings  neces- 
sary and  indispensable  to  the  determination  of  the  exact 
share  which  each  resident  or  property  owner  ought  to  take, 
and  may  and  ought  to  be  supposed  desirous  of  taking  in 
meeting  the  public  necessity  for  a  revenue;  proceedings 
which  the  willingness  of  the  tax-payer  cannot  dispense  with, 
and  which  only  become  hostile  when  the  duty  to  pay,  once 
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fixed,  fails  to  be  performed  by  payment.  Then,  and  then 
only,  do  the  steps  taken  by  the  goyernment  assume  a  com- 
pulsory form;  until  then  the  reasonable  presumption  is  that 
government  and  tax-payer  will  act  together  in  harmony,  and 
that  the  latter  will  meet  his  obligation  to  pay  as  soon  as  the 
former  has  performed  its  duty  in  determining  the  share  to 
be  paid." 

In  time  the  legislatures  of  many  of  the  states  interfered 
and  relieved  the  purchaser  at  a  tax  sale  from  the  intolerable 
burden  of  proving  the  regularity  and  legality  of  every  step 
in  the  proceeding  by  making  the  tax  deed  prima  facie  evi- 
dence of  the  title  of  the  purchaser,  and  the  regularity  of  all 
the  prior  proceedings. 

In  Pilloto  V.  BobeiiSy  13  How.  476,  Mr.  Justice  Grier,  in 
considering  an  Arkansas  statute  of  this  character,  says: 
"The  evil  plainly  intended  to  be  remedied  by  this  section 
(96)  of  the  act  was  the  extreme  difficulty  and  almost  im- 
possibility of  proving  that  all  the  very  numerous  directions 
of  the  revenue  act  were  fully  complied  with  antecedent  to 
the  sale  aud  conveyance  by  the  collector.  Experience  has 
shown  that  when  such  conditions  were  enforced  a  purchaser 
at  tax  sales,  who  had  paid  his  money  to  the  government 
and  expended  his  labor  on  the  faith  of  such  titles  in  im- 
proving the  land,  usually  became  the  victim  of  his  own 
credulity,  and  was  evicted  by  the  recusant  owner  or  some 
shrewd  speculator.  The  power  of  the  legislature  to  make 
the  deed  of  a  public  officer  prima  fade  evidence  of  the  regu- 
larity of  the  previous  proceedings  cannot  be  doubted. 
And  the  owner  who  neglects  or  refuses  to  pay  his  taxes  or 
redeem  his  land  has  no  right  to  complain  of  its  injustice. 
If  he  had  paid  his  taxes  or  redeemed  his  land  he  is  no 
doubt  at  liberty  to  prove  it,  and  thus  annul  the  sale.  If 
he  has  not,  he  has  no  right  to  complain  if  he  suffers  the 
legal  consequence  of  his  own  neglect." 

But  this  change  in  the  law  only  shifted  the  burden  of  proof 
on  to  the  party  who  contested  the  title  of  the  purchaser, 
and  any  defect  or  irregularity  in  the  proceeding  could  still 
easily  be  shown  by  such  contestant  from  the  public  records 
or  writings.     On  this  account  the  statute  did  not  furnish 
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the  protection  to  the  purchaser  that  was  expected,  and 
therefore  some  of  the  states,  for  instance,  Iowa  and  Oregon, 
haye  gone  farther  in  that  direction,  and  declared,  in  effect, 
that  a  tax  deed  shall  be  conclusive  evidence  of  the  title  of 
the  purchaser  and  the  regularity  of  the  prior  proceedings, 
except  in  certain  specified  and  essential  particulars,  con- 
cerning which  it  may  still  be  controyerted  by  evidence  to 
the  contrary,  and  overthrown. 

But  Judge  Cooley,  in  considering  this  8ubject.(0ooley  on 
Taxation,  366),  says  that  the  authority  of  the  legislature  to 
pass  such  statutes  has  this  plain  limit:  ''It  cannot  deprive 
one  of  his  property  by  mtiking  his  adversary's  claim  to  it, 
whatever  that  claim  may  be,  conclusive  of  its  own  validity. 
It  cannot,  therefore,  make  the  tax  deed  conclusive  evidence 
of  the  holder's  title  to  the  land."  (See  also  Cooley's  Con. 
Lim.  368.)  And  in  McCready  v.  Sexton^  29  Iowa,  356,  the 
court  held  that  a  statute  of  that  state  making  a  tax  deed 
conclusive  evidence  that  all  the  prerequisites  necessary  to 
a  valid  sale,  so  as  to  vest  the  title  in  the  purchaser,  had  been 
done,  is  nnconstitational,  so  far  as  the  essential  prerequi- 
sites to  the  exercise  of  the  taxing  power  is  concerned,  and 
that  the  following  are  of  that  character:  the  listing  and 
assessing  of  the  property;  the  levy  of  the  tax  thereon;  the 
warrant  to  sell  the  same;  and  a  sale  thereon.  This  ruling 
has  been  adhered  to  in  subsequent  cases,  and  the  result  is 
that  the  statute  is  allowed  to  be  only  prtfTia/oct^ evidence  that 
these  essential  prerequisites  have  been  done,  but  as  to  all 
other  steps  in  the  proceeding,  and  even  the  time  and  man-- 
Iter  of  doing  these,  including  the  notice  to  sell,  the  deed  is 
held  to  be  conclusive.     {Martin  y.  Cole,  38  Id.  141.) 

The  act  of  December  18,  1865  (Or.  Laws,  767,  sec.  90), 
provides  that  if  land  sold  for  taxes  is  not  redeemed  within 
two  years  from  the  date  of  the  certificate  of  sale,  the  pur- 
chaser or  his  assigns  shall  receive  a  deed  therefor  from  the 
sheriff,  containing  a  description  of  the  property  sold,  the 
amount  bid,  the  year  in  which  the  tax  was  levied,  a  state- 
ment that  the  tax  was  unpaid  at  the  time  of  the  sale,  and 
that  no  redemption  has  since  been  made,  which  deed  %hall 
operate  to  convey  a  " legal  and  equitable  title"  "in  fee- 
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simple  to  the  grantee**  therein;  and  npon  the  delivery 
thereof,  ''all  the  proceedings  required  or  direeted  by 
law  in  relation  to  the  levy,  assessment,  and  collection  of  the 
taxes  and  the  sale  of  the  property  shall  be  presnmed  regu-> 
lar,  and  had  and  done  in  accordance  with  law;  and  such 
deed  shall  be  pHma  facie  evidence  of  title  in  the  grantee, 
and  such  presumption  and  such  prima  facie  shall  not  be 
disputed  or  avoided,  except  by  proof  of  either:  1.  Fraud  in 
the  assessment  or  collection  of  the  tax;  2.  Payment  of  the 
tax  before  sale  or  redemption  after  the  sale;  3.  That  the 
payment  or  redemption  was  prevented  by  the  fraud  of  the 
purchaser;  and  4.  That  the  property  was  sold  for  taxes  for 
which  the  owner  of  the  property  was  not  liable,  and  that  no 
part  of  the  tax  was  levied  or  assessed  upon  the  property  sold.'* 

The  plaintiff  contends  that  this  tax  deed  is  void  for  sev- 
eral reasons,  most  of  which  are,  in  effect,  that  the  property 
is  not  sufficiently  described  in  the  assessment  roll  and  the 
subsequent  proceedings. 

It  is  not  claimed  that  there  was  any  fraud  in  the  assess- 
ment or  collection  of  the  tax,  or  that  it  was  paid  before  the 
sale,  or  the  property  redeemed  therefrom,  or  that  such  pay- 
ment or  redemption  was  prevented  by  the  fraud  of  the  pur- 
chaser, or  that  lot  3  in  block  B  in  Portland  Homestead  was 
not  liable  to  assessment  and  taxation  in  1876  as  the  prop- 
erty of  the  plaintiff. 

The  only  ground,  then,  according  to  this  act,  upon  which 
the  validity  of  this  deed  can  be  attacked  for  defects  in  the 
prior  proceedings,  not  apparent  upon  the  face  of  it,  is  that 
mentioned  in  the  last  clause  of  subdivision  4  of  section  90 
aforesaid,  **  that  no  part  of  the  tax  was  levied  or  assessed 
upon  the  property  sold.'* 

The  terms  ''levied  or  assessed"  are  here  used  as  convert- 
ible ones.  But  strictly  speaking,  taxes  are  "levied,"  not 
assessed.  Under  the  law  of  this  state  the  assessment,  which 
consists  of  the  listing  and  valuation  of  the  property,  is  made 
by  the  assessor  (Or.  Laws,  754,  sec.  29;  Bap.  &  Law.  L. 
Diet.,  Assessment),  and  upon  this  valuation  the  taxes  are 
imposed  or  levied  l>y  the  county  court,  and  extended  on  the 
the  roll  by  its  clerk.     (Or.  Laws,  760,  761.) 
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The  assessment  of  land  is  made  by  entering  in  the  appro- 
priate  column  in  the  assessment  roll  the  name  of  the  owner 
and  a  description  of  the  property,  with  its  valuation,  which, 
in  case  of  a  lot  or  block  ''situated  in  any  city,  village,  or 
town,"  a  plat  of  which  is  recorded,  may  consist  of  the  num- 
ber of  such  lot  and  block,  with  the  name  of  the  ''  village  or 
town  in  which  the  same  is  situated."  (Or.  Laws,  764,  sees. 
29,  30.) 

lu  this  case  the  assessment  roll  contains  the  name  of  the 
owner  of  the  property  in  question,  the  number  of  the  lot 
and  block,  the  valuation  of  the  same,  and  the  amount  of  the 
tax  levied  thereon,  and  the  only  question  is  whether  the 
place  or  village  in  which  it  is  situated  (''Portland  Home- 
stead") is  sufficiently  indicated  by  the  abbreviation  "Port. 
Homstd  Ass." 

This  statute  has  not  been  construed  by  the  supreme  court 
of  the  state.  It  does  not  go  as  far  as  the  Iowa  act,  by  any 
means,  but  still  it  does  undertake,  among  other  things,  to 
make  the  tax  deed  conclusive  evidence  of  a  warrant  for  the 
sale  of  the  property  and  a  sale  thereon,  two  things  which 
the  Iowa  court  holds  are  essential  to  the  validity  of  the  tax 
deed,  and  of  which  it  can  only  be  made  prima  facie  evi- 
dence. For  the  purposes  of  this  case,  it  will  be  assumed 
that  the  Oregon  statute  should  be  limited  and  restrained  in 
its  operation  according  to  the  rule  laid  down  in  the  Iowa 
court. 

Upon  this  construction  of  the  statute,  the  deed  must  be 
considered  as  only  jn^ma  facie  evidence  that  the  prior  pro- 
ceedings were  duly  had  and  done,  at  least  in  these  four  par- 
ticulars, namely:  1.  The  assessment  of  the  property;  2, 
The  levy  of  the  tax  thereon;  3.  The  issue  of  a  warrant  for 
the  non-payment  of  the  same;  and  4.  The  sale  of  the  prop- 
erty thereon.  As  to  these  facts  the  deed  is  not  conclasive, 
and  the  contrary  may  be  shown,  and  its  invalidity  thereby 
established. 

By  the  fourteenth  amendment,  the  state  is  forbidden  "to 
deprive  any  person  of  property  without  due  process  of  law." 
And  to  make  a  tax  deed  conclusive  evidence  that  the  prop- 
erty which  it  purports  to  convey  was  assessed  for  taxation; 
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that  a  tax  was  levied  thereon,  and  the  same  was  sold  upon 
a  warrant  issued  for  that  purpose  for  the  non-payment  of 
snoh  tax,  when  in  fact  there  was  neither  an  assessment, 
levy,  warrant,  nor  sale,  or  only  any  three  of  them — ^is,  in  my 
judgment,  such  deprivation.  If  it  is  not,  then  a  simple  act 
of  the  legislature  declaring  that  the  farm  of  A  is  henceforth 
the  farm  of  6,  for  no  other  or  better  reason  than  its  sover* 
eign  pleasure,  is  **  due  process  of  law;"  and  the  prohibition 
is  nugatory  in  the  face  of  the  very  authority  it  was  intended 
to  control. 

An  assessment  to  Mary  Kelly  of  lot  3  in  block  B  in  ^'Sa- 
lem Homestead,"  is  not  an  assessment  of  such  lot  in  "  Port* 
land  Homestead;"  and  therefore  a  tax  levied  upon  the 
former  is  not  a  tax  levied  upon  the  latter,  and  the  proceed- 
ing will  not  support  a  sale  of  the  latter  for  the  non-payment 
of  such  tax.  This  is  self-evident.  But  between  a  case  of 
clear  mistake  as  to  the  description  of  the  property  and  a 
perfectly  accurate  one,  there  are  many  cases  of  imperfect 
or  ambiguous  descriptions  in  which  it  is  difficult  to  decide 
whether  the  description  is  sufficient  or  not. 

In  Cooley  on  Taxation,  282,  it  is  said  that  in  listing  land 
for  taxation  *'  it  must  be  described  with  particularity  suffi- 
cient to  afford  the  owner  the  means  of  identification,  and 
not  to  mislead  him;"  and  that  "  a  description  that  would  be 
sufficient  in  a  conveyance  between  individuals  would  gener- 
ally be  sufficient  here." 

Of  course,  the  abbreviation  ''  Port."  does  not  necessarily 
signify  '^Portland."  Indeed,  it  maybe  admitted  that  ab- 
stracted from  its  surroundings  it  is  as  likely  as  not  to  stand 
for  something  else.  Bat  the  letters  ''Homstd"  come  so 
near  representing  the  word  "Homestead,"  both  to  the  eye 
and  ear,  that  it  may  well  be  regarded  as  a  case  of  misspell- 
i^Sf  ^7  ^^^  omission  of  the  silent  or  obscure  letters,  rather 
than  an  abbreviation. 

The  description  may  then  be  read,  to  begin  with,  as  "Port. 
Homestead."  And  now  take  into  consideration  the  fact  that 
there  is  a  "Portland  Homestead"  in  this  county,  and  only 
one,  and  that  in  the  year  1876  Mary  Kelly  owned  lot  3  in 
block  B  therein,  which  was  then  liable  to  assessment  and 
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taxation,  and  it  is  apparent  that  '^Portland  Homestead** 
was  meant  and  understood  by  the  description  nsed.  Had 
the  plaintiff  examined  the  assessment  roll,  it  is  difficult  to 
see  how  she  conld  have  been  misled  by  this  description,  or 
failed  to  learn  from  it  that  her  lot  3,  in  block  B,  in  Portland 
Homestead,  was  assessed  for  taxation. 

The  false  addition,  ''Ass.,"  may  be  rejected  from  the  de« 
scription  of  the  place.  It  is  evidently  an  abbreviation  of 
''Association,*'  and  its  insertion  in  the  description  appar- 
ently arose  from  the  fact  that  the  name  of  the  proprietor  of 
the  property  includes  the  name  of  the  Homestead,  and  is 
80  far  identical  with  it.  The  property  conld  not  be  situated 
in  the  association — the  collection  of  persons  or  legal  entity 
that  laid  out  and  named  the  town.  The  manifest  falsity  of 
this  particular  in  the  description,  and  the  sufficiency  of  that 
which  remains  to  indicate  the  location  of  the  lot,  brings  the 
case  within  the  operation  of  the  maxim,  Fcdaa  demonstrcUio 
Tion  nocet — a  mere  false  description  does  not  make  an  in- 
strument inoperative:  Broom's  Leg.  Max.  629;  see  also 
1  Greenl.  Ev.,  sec.  801. 

My  conclusion  upon  this  point  is,  that  the  proof  furnished 
by  the  sheriff's  deed  of  the  assessment  of  the  property,  and 
the  levy  of  the  tax  thereon,  is  not  overcome  by  the  introduc- 
tion of  the  assessment  roll.  On  the  contrary,  both  these 
facts  are  sufficiently  shown  by  the  entries  thereon.  (See 
Mecklem  v.  Blake,  19  Wis.  419.) 

The  legality  of  the  sale  is  questioned  by  the  plaintiff,  on 
the  ground  that  it  was  not  made  during  the  life  of  the 
warrant,  but  after  the  return-day  thereof. 

By  section  82  (Or.  Laws,  766),  a  warrant  for  the  collec- 
tion of  the  delinquent  tax  is  made  equivalent  to  an  execu- 
tion, except  as  in  chapter  67  otherwise  provided.  By  sec- 
tion 275  of  the  code  of  civil  procedure  an  execution  against 
property  is  made  returnable  within  sixty  days  after  its  re- 
ceipt by  the  sheriff;  but  by  section  290  of  the  same  it  is 
provided  that  the  sheriff  may,  "for  want  of  purchasers  or 
other  sufficient  cause,"  postpone  a  sale  with  the  consent  of 
the  plaintiff  in  the  execution,  "  not  exceeding  thirty  days 
beyond  the  day  at  which  the  writ  is  made  returnable." 
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Ifc  appears  from  the  sheriff's  retarn  in  this  case  that  he 
received  the  warrant  on  May  5th,  and  made  the  sale  thereon 
sixty-two  days  thereafter,  on  July  6th.  The  return  does  not 
state  distinctly  when  the  levy  was  made,  but  it  is  clear  that 
it  was  made  during  the  life  of  the  warrant,  for  it  appears 
that  upon  the  receipt  of  the  writ  the  officer  levied  upon  the 
property  and  published  a  notice  of  the  sale  thereof  for  four 
weeks  before  the  same  took  place. 

At  common  law,  when  an  officer  has  entered  upon  the 
execution  of  a  writ,  as  by  making  a  levy  therewith  before 
the  return-day  thereof,  he  may  sell  the  property  thus  levied 
on  at  any  time  thereafter.  ( Wheaion  v.  Sexlon,  4  Wheat. 
504;  Remington  v.  Lint/iicum,  14  Pet.  92;  Freeman  on  Exe- 
cutions, sec.  106).  But  it  seems  this  power  is  limited  in 
this  state  by  said  section  290,  the  effect  of  which  is,  in  my 
judgment,  to  require  a  sale  on  execution  to  be  made  within 
the  life  of  the  writ,  or  at  most  within  thirty  days  after  the 
return-day  thereof.  And  this  postponement  for  thirty  days 
can  only  be  made  with  the  consent  of  the  plaintiff  indorsed 
on  the  writ,  and  for  a  cause  thereon  stated.  Whether  this 
provision  concerning  the  postponement  of  a  sale  and  requir- 
ing the  consent  of  the  plaintiff  to  authorize  it  is  applicable 
to  a  warrant  for  the  collection  of  a  delinquent  tax  may  be 
doubted.  But  if  it  is,  the  county,  as  represented  by  the 
county  court,  ought  to  be  considered  the  plaintiff  in  the  writ 
and  give  the  consent  to  the  postponement.  But  such  post- 
ponement can  only  take  place  after  a  day  appointed  for  the 
sale  within  the  life  of  the  writ  and  for  a  cause  then  ascer- 
tained to  exist  by  the  officer,  which  fact  ought  to  be  stated 
in  his  return.  In  this  case  the  return  does  not  show  that 
the  case  was  postponed  to  July  6th,  but  that  it  was  appointed 
and  advertised  for  that  day  in  the  first  instance;  so  that 
there  is  no  doubt  that  the  sale  was  made  after  the  life  of  the 
warrant,  and  not  upon  an  adjournment  from  an  earlier  day 
within  such  life,  as  required  by  said  section  290  in  case  of 
an  execution. 

And  by  section  81  (Or.  Laws,  766),  it  is  provided  that 
within  ten  days  after  the  first  Monday  in  April  the  county 
clerk  shall  make  and  deliver  to  the  sheriff ''a  true  and  cor- 
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rect  list  of  the  taxes  returued  unpaid,  and  a  correct  de- 
scription of  the  land  or  town  lots,  if  the  same  can  be  made, 
and  to  whom  such  taxes  are  charged,  ^  *  *  ^ith  a  writ 
attached  thereto/'  commanding  him  to  collect  the  same  out 
of  the  goods  and  chattels  of  the  delinquent,  and  if  none  be 
found,  then  to  levy  "upon  the  real  property  as  set  forth  in 
said  tax  list,"  and  to  pay  over  all  moneys  so  collected  by  the 
first  Monday  in  July  thereafter.  In  my  judgment,  there  is 
in  this  provision  a  necessary  implication  that  the  warrant 
for  the  collection  of  the  tax  is  not  only  returnable  by  the 
first  Monday  in  July  with  the  '* moneys''  made  thereon,  but 
that  it  must  be  executed  before  that  time  by  the  sale,  if  need 
be,  of  the  property  mentioned  therein,  or  an  offer  to  sell  the 
same  at  a  time  and  place  appointed  for  that  purpose. 

By  the  return  in  this  case  it  appears  that  the  day  of  sale — 
July  6th — was  a  Friday;  from  which  it  is  shown  that  the 
first  Monday  in  July  of  that  year  occurred  on  the  second  of 
the  month,  and  that  the  sale  took  place  four  days  after  the 
time  prescribed  for  that  purpose  by  this  statute.  So  that 
whether  this  warrant,  as  to  the  time  within  which  a  sale 
could  be  made  in  pursuance  of  a  levy  under  it,  is  to  be 
considered  an  execution  and  subject  to  said  section  290  of 
the  code,  or  controlled  by  said  section  81  of  the  tax  law,  it 
appears  that  the  sale  of  this  property  was  made  after  the 
time  limited  by  law  therefor. 

It  being  assumed,  as  has  been  said,  that  the  act  of  1865 
must  be  construed  so  as  to  allow  the  tax  deed  to  be  over- 
come by  showing  that  there  was  no  sale  of  the  premises, 
the  question  arises  whether  a  sale  upon  a  warrant  after  the 
time  within  which  it  is  required  to  be  made  is  a  valid  sale. 
If  a  sale  is  actually  made  upon  or  in  pursuance  of  the  au- 
thority of  a  lawful  warrant,  no  mere  irregularity  in  the 
manner  and  time  of  making  such  sale  can  be  shown  to 
avoid  the  deed.  On  the  contrary,  it  is  conclusive  evidence 
of  the  regularity  of  the  sale  in  all  such  respects.  For  in- 
stance, it  cannot  be  shown  that  the  sale  was  without  or 
upon  an  insufficient  notice,  or  that  it  was  made  elsewhere 
than  at  the  court-house  door,  or  otherwise  than  between  the 
hours  of  ten  and  four  o'clock  in  the  day-time,  as  prescribed 
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by  section  93  (Or.  Laws,  768).  But  where  the  sale  is  made 
without  any  authority  in  the  officer  for  that  purpose,  as 
where  there  is  no  warrant  for  the  collection  of  the  tax,  the 
fact  may  be  shown  to  avoid  the  deed.  And  taking  it  for 
granted  that  the  authority  to  sell  under  the  warrant  of  Hay 
3d  was  gone  before  July  6th,  then  the  sale  in  this  case  was 
essentially  iUegal  and  the  deed  made  in  pursuance  thereof 
void. 

There  is  also  a  question  made  in  the  case  as  to  whether 
there  ever  was  a  warrant  issued  to  collect  a  delinquent  tax 
"charged"  to  Mary  Kelly  and  levied  upon  this  "town  lot." 
The  warrant  is  "attached"  to  the  "list"  of  ^'unpaid"  taxes, 
and  only  authorizes  the  collection  of  a  tax  levied  on  "the 
lands  or  town  lots''  described  therein.  In  the  delinquent 
roll  the  only  property  which  appears  to  have  been  assessed 
to  Mary  Kelly  is  lot  3  in  block  B  in  "P.  H.  Ass'm" 
With  our  present  knowledge  of  the  subject,  it  may  be  quite 
apparent  that  the  letters  "P.  H."  were  intended  to  signify 
"Portland  Homestead'* — and  doubtless  they  were  so  in- 
tended by  the  officer  who  wrote  them.  But  reading  them 
in  the  light  of  the  proceeding  alone,  it  is  just  as  reasonable 
to  infer  that  they  stand  for  Pleasant,  Prospect,  or  Plymouth 
Home  or  Hollow. 

If  any  weight  is  to  be  given  to  the  direction  contained  in 
section  81  aforesaid,  to  the  e£fect  that  the  list  of  unpaid 
taxes  shall  contain  a  "correct  description"  of  the  property 
on  which  they  are  levied,  it  seems  that  the  place  in  which  a 
town  lot  is  situated  ought  to  be  more  certainly  designated 
than  by  the  initial  letter  of  its  name.  And  in  this  connec- 
tion, consideration  ought  to  be  given  to  section  33  (Or. 
Laws,  755),  in  which  it  is  declared  that  "  it  shall  be  suffi- 
cient to  describe  lands  in  all  proceedings  relative  to  assess- 
ing, advertising,  or  selling  the  same  for  taxes,  by  initial 
letters,  abbreviations,  and  figures,  to  designate  the  town- 
ship, range,  section,  or  part  of  a  section,  and  also  the  num- 
ber of  the  lots  and  blocks." 

From  the  character  of  this  provision  and  the  nature  of 
the  subject,  there  arises,  in  my  judgment,  a  strong  implica- 
tion that  in  describing  lands  for  such  purpose  initial  letters 
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shall  not  be  sufficient,  otherwise  or  farther  than  is  here  ex- 
pressly permitted. 

It  is  also  objeoted  to  the  warrant  that  it  is  illegal  because 
it  was  not  issued  and  delivered  to  the  aheri£f  within  ten 
days  from  the  first  Mouday  in  April,  as  required  by  said 
section  81.  But  I  think  this  is  a  matter  of  detail  as  to 
time  or  manner,  that  the  deed  does  and  may  conclude  in- 
quiry about. 

The  description  of  the  property  in  the  deed  is  probably 
sufficient,  notwithstanding  the  addition  of  the  false  partic- 
ular— ''Association" — to  the  name  of  the  place — "Portland 
Homestead  " — in  which  the  lot  is  situated.  Without  this 
word  the  designation  of  the  place  is  correct,  and  in  obedi- 
ence to  the  maxim.  Falsa  demonsiraiio  non  nocet,  it  should 
be  disregarded. 

But  even  if  this  maxim  is  not  applicable  here,  upon  the 
ground,  as  some  authorities  hold,  that  the  deed  is  not  the 
voluntary  conveyance  of  the  owner  of  the  lot,  and  there- 
fore, no  intention  can  be  imputed  to  him  in  the  premises 
{Boaioorth  v.  Danzien,  25  Cal.  298),  still  the  deed  may  be 
upheld  on  the  maxim,  Ut  res  magia  valeat  qnam  pereai,  the 
spirit  of  which,  it  is  said  by  Shatter,  J.,  in  Bosworlh  v.  Dan- 
zien,  is,  that  nothing  should  be  destroyed  merely  for  the 
sake  of  destruction.      And  acting  upon  this  view  of  the 
question,  the  court  in  that  case  held  that  neither  an  assess- 
ment nor  a  tax  deed  is  necessarily  void  because  of  a  false 
call  in  the  description  of  the  land,  unless  it  was  sufficient 
probably  to  mislead  the  owner;  and  decided  that  a  descrip- 
tion in  that  case  consisting  partly  of  a  line  commencing  at 
a  certain  point  and  running  two  hundred  feet  east,  was  suf- 
ficient, although  it  contained  the  further  contradictory  words 
"along  Corbett  street,"  because  it  was  manifestly  impossi- 
ble that  a  line  laid  in  that  direction  would  run  along  Cor- 
bett street.     The  false  particular,  "along  Corbett  street,** 
was  therefore  rejected,  sooner  than  that  which  was  truly 
and  well  said  or  done  should  perish. 

But  on  the  ground  already  stated,  that  the  sale  of  the  lot 
was  unauthorized  and  illegal,  because  it  was  made  after  the 
time  limited  by  law,  I  must  hold  that  the  deed  to  Fisher  is 
void. 
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The  finding  and  judgment  of  the  court  will  therefore  be, 
that  the  phiiutiff  is  the  owner  in  fee  of  the  premises,  and 
entitled  to  the  possession  thereof,  and  that  she  recover  the 
same  with  costs  and  expenses. 

It  may  be  thought  that  I  have  giren  this  case  more  con- 
sideration than  the  amount  at  stake  on  it  demands;  but  my 
escnse  is,  if  any  is  needed,  the  importance  of  the  questions 
involved  in  it,  the  uncertain  and  confused  state  of  the  law 
on  the  subject,  and  the  further  fact  that  I  am  required  to 
construe  and  apply  the  revenue  laws  of  the  state  touching 
questions  that  have  not  yet  been  passed  on  by  its  supreme 
court. 

But  while  sitting  in  this  federal  forum  as  a  judge  of  the 
national  government,  I  do  not  forget  that  the  state  is  one 
of  the  pillars  on  which  rests  the  fabric  of  that  government; 
nor  that  I  am  a  citizen  of  the  latter,  and  have  as  much  in- 
terest in  her  well-being  and  respect  for  her  authority  as  any 
who  may  profess  more  in  this  respect. 


The  Tackle,  Apparel,  etc.,  of  The  Cairnsmore — 
J.  A.  Brown  and  W.  T.  MoCabe,  Claimants- 
District  CouBT,  District  of  Oreoon. 
June  14,  1884. 

1.  Derelict— -Right  of  First  Salvors.— The  bark  Caimsmore  went  ashore 

ou  Clatsop  beach  in  a  thick  fog,  and  the  master  and  crew  took  to  the 
boat  and  left  her,  without,  so  far  as  appeared,  any  intention  of  retuniing 
or  hope  of  recovering  her,  but  sold  her  as  she  lay  within  two  days  for  the 
benefit  of  whom  it  might  concern;  but  in  the  mean  time  she  was  taken 
possession  of  by  the  libellants,  who  proceeded  at  ouce  to  save  her  tackle, 
apparel,  furniture,  stores,  and  cargo:  Held,  that  the  vessel  was  derelict, 
and  that  the  salvors  who  first  got  possession  of  her  were  entitled,  for  that 
purpose,  to  maintain  the  same,  even  against  the  owners  or  their  vendees, 
so  far  and  so  long  as  they  were  reasonably  able  and  had  the  means  to 
save  her  or  any  part  of  her,  but  when  it  was  manifest  that  they  were 
unable  to  do  so  in  any  particular,  as  well  and  surely  as  others  who  might 
offer  to  assist  in  the  enterprise,  it  was  their  duty  so  far  to  yield  the  pos- 
session to  such  others. 

2.  Salvage  Service— Compensatiok  of.— Where  there  is  neither  risk  of 

life  nor  property  involved  in  a  salvage  service,  nor  any  special  knowledge 
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or  ingeoaity  roqaired  or  used  therein,  the  principal  elements  in  the  com- 
pensation of  the  salvor  are  the  value  of  the  labor  and  care  bestowed  npon 
the  saved  property,  and  the  degree  of  integrity  and  responsibility  in- 
volved in  keeping  it  safely  and  duly  accounting  for  it,  together  with  the 
risk  of  Buooess. 
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Before  Deady,  Distriot  Judge. 

Mr.  0.  W.  FuUon  and  Mr.  Frederick  B.  Strong^  for  the  libel- 
Ian  is. 

Mr.  Charles  B.  Bellinger  and  Mr.  Ritfus  MaUory,  for  the 
claimants. 

Deadt»  J.  The  libellants,  J.  E.  Thomas,  Thomas  Doig, 
F.  H.  Ward,  John  Brown,  James  Lid  well,  Duncan  W.  Mc- 
Keozie,  W.  O.  Boss,  A.  McEenzie,  John  Wilson,  0.  A.  Mc- 
Oaire,  William  Stodard,  and  Martin  Foard,  bring  this  suit 
for  salvage  against  the  tackle,  apparel,  and  certain  of  the 
furniture,  stores,  and  cargo  of  the  bark  Caimsmore,  lately 
stranded  on  Clatsop  beach,  a  short  distance  below  Point 
Adams  light. 

The  libel  contains  a  list  of  the  articles  saved  from  the 
bark,  which  includes  her  sails,  rigging,  hawser,  anchor,  and 
mooring  chains,  chronometer,  compasses,  boats,  anchors, 
and  twenty-nine  barrels  of  cement,  alleged  to  be  of  the  value 
of  eight  thousand  dollars. 

The  claimants,  J.  A.  Brown  and  W.  T.  McCabe,  answer- 
iog  the  libel,  admit  the  salvage  service,  but  allege  that  soon 
after  the  stranding  of  the  vessel,  and  before  the  saving  of 
the  articles  in  question,  except  the  sails,  they  purchased 
the  Cahmsmore  and  cargo  from  the  master  for  the  sum  of 
four  hundred  and  fifty  dollars,  and  demanded  the  possession 
of  the  same  from  the  libellants,  which  was  refused;  whereby 
they  lost  the  opportunity  of  saving  both  the  vessel  and 
cargo,  which  they  were  prepared  to  undertake  with  a  reason- 
able prospect  of  success. 

From  the  evidence,  it  appears  that  the  Caimamore  was  an 
iron  vessel  bound  from  England  to  Portland  with  a  cargo  of 
cement  of  about  fourteen  hundred  tons. 

On  Thursday,  September  the  27th,  she  went  ashore  on 
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Clatsop  beach,  in  a  tliick  fog  with  a  light  wind,  a  mile  or 
two  below  Point  Adams  light.  On  the  next  day  the  master 
and  crew  left  her  in  the  ship's  boat,  and  within  a  few  hours 
were  picked  up  by  the  steamship  Queen  of  the  Pacific^  near 
the  mouth  of  the  Columbia  river,  and  carried  to  Astoria. 

On  Friday  evening,  McCabe,  Dancan  W.  McKenzie,  and 
several  others  of  the  libellants,  having  heard  of  the  strand- 
ing, gathered  in  the  vicinity  of  the  wreck;  and  the  next 
morning  McCabe  and  McKenzie,  by  means  of  a  small  skiff 
which  the  latter  had  procured,  boarded  the  vessel  and  took 
possession  of  her,  and  with  the  aid  of  the  rest  of  the  libel- 
lants commenced  to  wreck  her. 

They  first  took  off  the  sails,  which  were  still  set,  and  sent 
them  ashore  on  a  line  from  the  foretop  to  the  beach,  and 
then  commenced  to  remove  the  rigging.  Daring  the  fore- 
noon of  Saturday  the  master  of  the  vessel  visited  the  beach 
and  returned  to  Astoria  with  the  local  agent  of  Lloyds,  who 
had  come  down  from  there  with  McCabe  the  day  before. 
During  his  short  stay  on  the  beach  the  master  did  nothing 
towards  asserting  any  right  to  the  possession  of  the  vessel, 
or  interfering  with  that  of  the  libellants,  or  objecting  to 
their  action. 

On  his  way  back  to  Astoria  the  master  met  a  telegram 
from  Portland,  advising  him  that  he  had  been  appointed 
agent  for  the  owners,  and  directing  him  to  associate  some 
one  with  himself  and  hold  a  survey  of  the  vessel  and  dis- 
pose of  her  to  the  best  of  his  ability.  Thereupon,  the 
master  selected  his  companion,  Lloyds*  agent,  as  his  asso- 
ciate, who  was  also  the  bearer  of  a  message  from  McCabe 
to  his  clerk  in  Astoria  to  buy  the  vessel  if  she  was  offered 
for  sale;  and  they  two  concluding  that  they  had  already 
held  a  sufficient  survey  of  the  vessel,  went  on  to  Astoria 
that  evening,  and  then  and  there  sold  her  and  her  cargo 
without  any  further  notice  or  other  bid,  so  far  as  appears, 
to  McCabe's  clerk,  as  a  wreck,  for  four  hundred  and  fifty 
dollars — there  being  an  understanding  at  the  time  between 
said  agent  and  McCabe  that  the  former  should  have  an  in- 
terest in  the  venture,  if  the  sale  was  made^  as  they  expected 
it  would  be. 
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McCabe  went  to  Astoria  on  Sunday  and  returned  on  Mon- 
day, when  he  told  the  libellants  that  he  had  purchased  the 
vessel  and  insisted  that  they  should  cease  their  work  and 
deliver  the  possession  of  the  vessel  and  property  to  him — 
at  the  same  time  saying  they  should  be  paid  for  what  they 
had  done.  The  libellants  refused  to  quit  work  or  surrender 
possession  of  the  property,  but  told  McOabe  he  might  cou- 
tinue  to  work  with  them  as  a  salvor,  or  that  they  were  willing 
to  stand  in  with  him  on  the  purchase,  which  they  thought 
he  ought  to  have  made  for  the  benefit  of  the  whole  party,  as 
they  had  agreed  beforehand  to  bid  as  high  as  three  thousand 
dollars  for  the  wreck,  if  it  was  sold.  But  they  would  not 
allow  him  to  take  exclusive  possession  nor  put  a  gang  of 
men  on  board  to  work  on  his  account. 

McCabe  would  not  accept  their  proposition,  and  they  would 
not  yield  to  his  demand;  and  therefore  the  former  did 
nothing  more  toward  saving  the  property,  and  the  libellants 
contioued  their  operations  until  about  November  tenth, 
when  they  surrendered  the  vessel  to  the  claimants.  The  only 
means  they  had  of  saving  the  material,  besides  the  line  from 
the  foretop,  were  ox-teams  which  they  hired  from  the  neigh- 
boring settlers.  At  low  tide  these  were  driven  in  the  surf 
within  thirty  or  forty  feet  of  the  vessel  and  loaded  from  the 
yard-arm  with  heavy  articles,  which  were  hauled  ashore. 
There  the  sails  and  other  perishable  materials  were  stored 
in  a  tent  until  they  could  be  removed  to  Skipanon  by  wagon 
and  thence  boated  to  Astoria,  where  they  are  now  stored. 
The  anchors  and  chains  were  left  well  up  on  the  beach, 
where  they  are  now,  buried  in  the  sand. 

According  to  the  testimony  of  McOabe,  he  had  the  men 
and  means  at  his  command  wherewith  to  have  placed  a 
donkey  engine  of  four  thousand  pounds  weight  on  the  vessel 
by  Tuesday,  and  taken  out  the  cargo  in  a  few  days  and 
thereby  enabled  the  vessel  to  come  ashore  out  of  the  break- 
ers, to  a  place  of  comparative  safety,  from  which  she  might 
have  been  thereafter  gotten  out  to  sea  again  at  some  con- 
venient time.  But  it  does  not  appear  that  the  men  were  on 
the  ground,  or  that  the  engine  was  ever  any  nearer  than 
Astoria.    After  the  libellants  gave  up  the  wreck,  McCabe 
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employed  TLomae  Doig,  one  of  the  libeltants,  and  some 
four  or  five  others,  who  removeil  from  the  vessel  for  hiin 
two  ancliiirs,  weighing  between  three  and  font  thoosiind 
poniidx  eiich,  by  lowering  them  from  the  yard-arm  iuto  a 
wagon  and  hauling  them  ashore. 

It  also  appears  from  the  evidence  that  by  Monday  the 
vessel  was  begiuniiig  to  fill  from  the  water  pouring  iu  at  her 
after-lighta  and  companion -way,  and  that  by  Wednesday  the 
whole  cargo  of  cement  was  wet  and  ruined.  The  vessel 
remained  iutaot  until  abuat  February,  when  she  broke  up 
and  went  to  pieces. 

My  conclusion  from  the  circumstances  ia  that  the  Cairns- 
more  when  found  by  the  libellants  had  been  abandoned  by 
her  manter  and  crew  without  the  hope  of  recovery  or  the 
intent  to  return  and  reclaim  her.  She  was  then  derelict 
and  liable  to  be  taken  possession  of  by  the  first  comer.  (2 
Piirsons  on  Ship.  &  Adin.  2SS;  Cohen's  Adm.  78.)  Waiv- 
ing inquiry  into  the  bona  fidta  of  the  sale  to  the  claimants, 
and  asHuniiug  that  it  was  good,  as  against  the  libellantn, 
the  chiimauts  only  succeeded  thereby  to  the  rights  and 
interests  of  the  former  owners.  As  against  the  latter  or 
their  vendees  the  libelhints  had  the  lawful  poasession  of 
the  pro|)erty,  and  were  entitled  to  keep  the  same,  bo  far 
and  so  long  as  was  necessary  to  enable  them  to  complete 
the  salviige  service  in  which  they  were  engiiged.  Sut  the 
rights  of  the  libellants  were  qualified  by  the  circumstance 
of  Iheir  power  or  competency  to  perform  this  service.  And 
if  it  was  manifest  that  willi  their  means  they  could  not 
save  the  property,  as  well  or  as  surely  as  others  who  might 
offer  to  assist  or  take  part  in  so  doing,  they  were  bound  to 
allow  such  others  to  engage  in  the  uudertukiog.     (2  Par- 
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Lad  succeeded  in  getting  an  engine  on  board  by  Tuesday. 
But  it  may  be  that  if  the  dead-lights  and  after-corn  pan  ion- 
WAJ  bad  been  properly  closed,  the  water  might  have  been 
kept  out  of  the  hohl  longer,  and  more  might  have  been 
paved.  Besides,  as  the  cargo  came  out  the  vessel  would 
have  risen  up  and  come  ashore  out  of  the  breakers  and  been 
less  liable  to  take  in  water. 

But  the  claimants  were  not  entitled  to  the  exclusive  pos- 
session of  the  vessel,  nor  to  deny  the  libellauts  their  right 
to  salvage  for  the  property  already  saved,  or  to  prevent 
them  from  doing  what  they  could  to  save  more  of  it.  The 
law  favors  the  first  salvors,  and  does  not  allow  others  to 
share  with  them  in  the  enterprise  and  compensation,  unless, 
and  only  so  far  as,  there  is  a  necessity  for  it.  (The  Ida  L. 
Howard^  1  Low.  2;  Cohen's  Adm.  82.) 

The  claimant  McCabe  mistook  his  rights  when  he  de- 
manded that  the  libellants  should  ''give  up  the  ship"  and 
turn  the  wiole  matter  over  to  him.  The  libellants  refused 
to  comply  with  this  demand,  as  they  had  a  right  to.  And 
although  they  may  have  been  acting  under  the  apprehension 
that  they  had  a  right,  under  the  circumstances,  to  prevent 
McCabe  from  putting  an  engine  on  board,  and  thus  aiding 
in  saving  the  cargo,  they  never  actually  refused  to  accede 
to  any  such  proposition,  because  it  was  never  made  to  him. 
Nor  were  the  claimants  ever  in  a  position  to  make  such  an 
offer,  for  they  had  no  such  means  or  appliances  on  the 
ground  or  in  sight;  and  now  only  claim  that  they  were 
within  their  reach,  and  if  the  libellauts  had  absolutely 
surrendered  the  possession  of  the  vessel  to  them,  as  they 
required,  they  intended  to  have  brought  them  into  use. 

The  claimant's  case  is  not  one  that  appeals  strongly  to 
one's  sense  of  justice.  McCabe,  while  acting  as  a  salvor 
with  the  libellants,  privately  purchased  the  wreck  from 
under  them  at  a  covert  sale  for  a  nominal  sum,  and  then 
not  only  refused  to  admit  them  to  share  in  it,  but  actually 
undertook  thereby  to  deprive  them  of  their  possessions  and 
right  as  the  first  salvors. 

Neither  do  I  find  that  the  libellants  are  guilty  of  any 
such  unskilfulness  or  negligence  in  the  saving  of  this  prop* 
erty  as  ought  to  prejudice  their  claims  for  salvage. 
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The  proportion  that  ought  to  be  allowed  them  is  not  so 
easily  ascertained.  The  allegations  of  the  parties,  as  to  the 
Talue  of  the  property  saved,  are  a  great  ways  apart,  and  the 
proof  on  the  subject  is  meagre  and  unsatisfactory.  Indeed, 
it  was  understood  that  there  would  be  an  admission  or  stip- 
ulation on  the  subject,  but  I  am  unable  to  find  any  in  the 
report  of  the  testimony. 

Where  the  property  is  comparatively  valuable,  and  is 
saved  with  but  little  labor  or  risk  of  life  or  property,  the 
proportion  allowed  a  salvor  is  less  than  when  these  condi- 
tions are  reversed. 

The  time  occupied  in  this  service  was  considerable — 
probably  forty  days  in  all — during  which  time  some  of  the 
libellauts  were  employed  a  portion  of  each  day.  But  the 
time  employed  in  the  surf  in  getting  the  property  ashore 
was  only  about  one  hour  out  of  two,  as  the  water  was  too 
deep  or  rough  to  work  in  when  it  was  above  half-tide. 
There  was  little  or  no  property  employed  by  the  libellants. 
The  teams  which  were  used  to  haul  the  property  from  the 
vessel  were  all,  and  the  risk  to  them  was  not  serious.  The 
weather  was  comparatively  calm  and  mild,  and  there  was 
no  particular  risk  to  life,  except  from  exposure  to  cold  in 
the  surf.  Neither  was  there  any  particular  skill  or  ingenu- 
ity brought  to  bear  upon  the  undertaking  by  the  libellants. 
The  principal  elements  in  the  value  of  their  service  are  the 
labor  and  care  bestowed  upon  the  property  while  removing 
it  from  a  place  of  danger  to  that  of  safety,  and  the  integrity 
and  responsibility  involved  in  keeping  it  safely  and  duly 
accounting  for  it. 

Add  to  this  the  risk  which  they  took  of  getting  nothing 
for  their  labor,  if  they  did  not  succeed,  which  in  this  case 
was  not  very  great. 

Allowing  that  the  libellants  were  engaged  in  the  work  of 
saving  this  property  forty  days,  five  dollars  a  day  for  each 
of  them  during  the  whole  period,  or  two  thousand  four 
hundred  dollars  in  all,  in  addition  to  the  three  hundred  and 
eighty-three  dollars  and  eighty- two  cents  in  money,  which 
they  expended  for  teams  on  the  beach,  transportation  to 
Astoria,  labor  and  supplies,  seems  to  me  a  very  reasonable 
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compensation  for  their  care  and  labor.  Bat  if  the  property 
is  only  worth  two  thousand  five  hundred  dollars,  as  alleged 
by  the  claimants,  there  wonld  not  be  that  much  left  after 
paying  the  costs  of  the  proceedings;  whereas,  if  it  is  worth 
eight  thousand  dollars,  as  alleged  by  the  libellants,  and  my 
impression  is  that  this  figure  is  much  nearer  the  truth,  the 
half  or  one  third  of  its  value  might  be  sufficient  compensa- 
tion to  the  libellants,  both  for  their  services  and  expenses. 
The  reward  for  salvage  service  is  affected,  among  other 
things,  by  the  value  of  the  property  saved.  This  is  one  of 
the  risks  which  wreckers  take.  (The  Albion  Lincoln,  1 
Low.  75.)  But  in  the  case  of  a  derelict,  when  the  salvage 
service  is  considerable  and  the  value  of  the  property  saved 
inconsiderable,  the  whole  may  be  awarded  to  the  salvor. 
(The  Zealand,  Id.  1.) 

Under  the  circumstances,  the  safest  course  to  pursue  in 
the  matter  is  to  make  an  order  for  the  sale  of  the  property — 
a  thing  which  ought  to  have  been  done  long  since  on  the 
application  of  one  or  both  of  the  parties — and  reserve  the 
final  award  of  salvage  until  the  value  of  the  property  is  thus 
ascertained.  In  the  mean  time,  if  the  parties  are  willing  to 
abide  the  general  ruling  in  the  case,  they  may  agree,  with- 
out any  further  proceeding,  upon  a  disposition  of  the  prop- 
erty in  accordance  with  these  suggestions. 

A  decree  will  be  entered  that  the  libellants  are  entitled 
to  salvage,  the  amount  of  which  will  be  determined  when 
the  value  of  the  property  is  ascertained  upon  a  sale  thereof, 
which  is  now  ordered. 


Julius  Kahn  v.  A.  Salmon  et  al. 

Circuit  Coubt,  District  op  Oregon. 
July  18, 1884. 

1.  Attachinq  Creditor. — The  lien  of  an  attachment  is  sufficient  to  enable 
a  creditor  to  maintain  a  suit  in  equity  to  set  aside  a  fraudulent  assign- 
ment of  the  property  attached;  particularly  under  section  148  of  the  Or- 
egon code  of  civil  procedure,  which  makes  an  attaching  creditor  a  bona 
fide  purchaser  for  a  valuable  consideration. 
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2.  Assignee,  Power  of. — ^The  assigQee  in  a  voluntary  assignment  is  the 

mere  instrument  of  the  debtor  for  the  distribution  of  his  property,  and 
unless  the  power  is  conferred  upon  him  specially  by  statute,  he  cannot 
maintain  any  action  or  suit  concerning  the  same  that  the  debtor  could 
not  in  case  no  assignment  had  been  made. 

3.  Construction  of  Act — Title  and  Preamble.— In  the  construction  of  a 

statute,  both  the  title  and  preamble  may  be  considered  in  doubtful  cases. 

4.  Act  to  Prevent  Fraud  and  Injustice,  Construction  of. — An  act  to 

prevent  fraud  and  injustice,  as  the  assignment  act  of  1878  (Or.  Sess.  L. 
36),  should  be  liberally  construed  to  that  end. 
6.  Case  in  Judgment. — ^The  Oregon  assignment  act  of  1878  (Sess.  L.  36), 
declares  an  assignment  by  an  insolvent  debtor  invalid,  unless  made  for 
the  equal  benefit  of  all  the  creditors  of  the  debtor;  but  when  so  made,  it 
shall  have  the  effect  to  dissolve  a  prior  attachment  in  an  action  in  which 
judgment  is  not  then  taken,  but  does  not  affect  a  prior  judgment  against 
the  debtor,  or  an  execution  thereon.  S.,  an  insolvent  debtor,  whose 
debts  equalled  thirty-eight  thousand  dollars,  and  whose  assets  did  not  ex- 
ceed thirty  thousand  dollars,  confessed  judgment  in  favor  of  his  Portland 
creditors  for  six  thousand  six  hundred  and  ninety  dollars,  and  had  exe- 
cution issued  thereon  and  levied  on  his  stock  of  goods,  worth  twenty- 
seven  thousand  dollars,  and  sold  thereby  twenty-five  thousand  dollars* 
worth  of  them  to  said  Portland  creditors,  with  the  intent  to  prefer  them 
to  his  San  Francisco  ones,  and  with  the  understanding  that  they  would 
return  the  same  to  him  as  soon  as  he  was  able  to  settle  with  the  latter 
on  terms  sufficiently  favorable  to  himself.  The  day  after  this  judgment 
was  confessed,  an  action  was  commenced  against  S.  on  the  claims  of  the 
San  Francisco  creditors,  amounting  to  twenty-nine  thousand  two  hun- 
dred and  five  dollars  and  forty  cents,  and  an  attachment  issued  therein 
and  levied  on  said  stock  of  goods  then  in  the  hands  of  the  sheriff  on  said 
execution.  Soon  after,  and  before  judgment  could  be  had  in  the  latter 
action,  S.  made  a  general  assignment  for  the  benefit  of  his  creditors,  in 
pursuance  of  which  the  assignee  therein  claimed  the  possession  of  the  re- 
mainder of  the  goods — about  two  thousand  dollars  in  value — still  held 
under  the  attachment,  on  the  ground  that  the  same  was  dissolved  by  the 
assignment,  and  threatened  to  take  the  same  and  dispose  of  them  there- 
under; thereupon  the  attaching  creditor  filed  a  bill  to  restrain  the  as- 
signee, and  have  the  assignment  set  aside  as  fraudulent,  to  which  there 
was  a  demurrer.  Held:  1.  That  the  attaching  creditor  could  maintain 
the  suit;  and  2.  That  the  confession  of  judgment,  and  assignment  being 
parts  of  one  common  purpose  and  transaction,  by  which  the  Portland 
creditors  were  preferred  to  the  San  Francisco  ones  in  the  distribution  of 
the  insolvent  debtor's  property,  the  assignment  was  fraudulent  and  void. 

Before  Deady,  District  Judge. 

Jilr,  M,  W.'  Fechheimer,  for  the  plaintiff. 
Mr,  Joseph  Simon,  for  the  defendant. 
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Deadt,  J.  This  suit  is  brought  by  the  plaintiff,  a  citizen 
of  California,  against  the  defendants,  A.  Salmon  and  L. 
Bettman,  citizens  of  Oregon,  to  have  declared  void  and  set 
aside  an  assignment  made  by  the  former  to  the  latter  on 
March  1,  1884,  with  intent  to  hinder  and  delay,  cheat  and 
defraud,  the  plaintiff  and  others,  his  San  Francisco  cred- 
itors. 

By  section  1  of  the  act  of  October  18,  1878  (Sess.  L.  36), 
entitled  "An  act  to  secure  creditors  a  just  division  of  the 
estates  of  debtors  who  convey  to  assignees  for  the  benefit 
of  creditors,"  it  is  provided  that  "no  assignment  of  prop- 
erty by  an  insolveut,  or  in  contemplation  of  insolvency,  for 
the  benefit  of  creditors,  shall  be  valid  unless  it  be  made  for 
the  benefit  of  all  his  creditors,  in  proportion  to  the  amount 
of  their  respective  claims;  and  such  assignment  shall  have 
the  effect  to  discharge  any  and  all  attachments  on  which 
judgment  shall  not  have  been  taken  at  the  date  of  such 
assignment."  Provision  is  made  in  the  act  for  the  admin- 
istration of  the  debtor's  estate  by  the  assignee,  and  the  dis- 
tribution of  the  proceeds  ratably  among  his  creditors.  And 
in  the  discharge  of  this  duty,  section  13  provides  that  he 
"  shall  have  as  full  power  and  authority  to  dispose  of  all 
estate,  real  and  personal,  assigned  as  the  debtor  had  at  the 
time  of  assignment,  and  to  sue  for  and  recover,  in  the  name 
of  such  assignee,  everything  belonging  or  appertaining  to 
said  estate,  and  generally  do  whatever  the  debtor  might 
have  done  in  the  premises." 

The  act  also  provides  that  the  assignment  must  be  in 
writing,  and  acknowledged  and  recorded  as  a  conveyance 
of  real  property,  and  have  annexed  to  it  a  sworn  inventory 
of  the  debtor's  assets  and  liabilities;  but  the  same  shall 
not  be  declared  fraudulent  or  void  for  want  of  such  in- 
ventory. The  assent  of  the  creditors  to  the  assignment  is 
to  be  presumed;  and  the  same  "shall  vest  in  the  assignee 
the  title  to  any  other  property  belonging  to  the  debtor  at 
the  time  of  making  the  assignment." 

Section  15  declares  "  there  is  urgent  need"  of  a  law  for 
"the  equal  distribution  of  assets  among  creditors,"  and 
therefore  the  act  shall  go  into  effect  at  once." 
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From  the  bill  it  appears  that  on  and  before  Febrnary 
14,  1884,  the  defendant  Salmon  was  indebted  to  sundry 
firms  and  partnerships  composed  of  citizens  of  California, 
doing  business  in  San  Francisco,  in  divers  sums,  amounting 
in  the  aggregate  to  twenty-nine  thousand  two  hundred  and 
five  dollars  and  forty  cents,  for  goods,  wares,  and  merchan- 
dise, sold  and  delivered  to  said  defendant  between  January 
1,  1882,  and  February  1,  1884,  among  which  firms  was 
Kahn  Bros.  &  Co.,  composed  of  the  plaintiff  and  E.  Kahn, 
to  whom  eight  thousand  and  ninety-eight  dollars  and  twenty 
cents  of  said  sum  was  due,  which  debts  were,  on  February 
14,  1884,  duly  sold  and  assigned  by  said  several  firms  and 
partnerships  to  the  plaintiff,  who  is  now  the  owner  of  the 
same;  that  on  said  last-mentioned  day  the  defendant  Sal- 
mon was  the  owner  and  in  the  possession  of  a  stock  of  dry 
and  fancy  goods  in  the  store  numbered  69  and  71  Morrison 
street,  Portland,  of  the  value  of  twenty-seven  thousand  dol- 
lars, and  the  fixtures  therein,  of  the  value  of  five  hundred 
dollars,  and  was  indebted  to  Fleischner,  Mayer  &  Co.  and 
others  doing  business  in  Portland,  in  the  sum  of  six  thou- 
sand six  hundred  and  ninety  dollars  and  thirty-seven  cents, 
and  was  insolvent;  that  being  so  indebted  and  insolvent, 
and  intending  and  contriving  to  prevent  an  "equal"  and 
*' just"  division  of  his  property  among  his  creditors,  and  to 
cheat  and  defraud,  hinder  and  delay,  his  creditors  not  doing 
business  in  Portland,  and  to  perpetrate  and  commit  a  fraud 
upon  the  act  aforesaid,  the  defendant  caused  and  procured 
the  debts  due  said  Fleischner,  Mayer  &  Co.,  and  other 
Portland  creditors  as  aforesaid,  to  be  assigned  to  Ivan  B. 
Dawson,  and  an  action  to  be  brought  thereon  by  said  Daw- 
son, wherein  he  at  once  voluntarily  appeared  and  confessed 
judgment  for  the  amount  claimed,  and  also  caused  and  pro- 
cured an  execution  to  issue  thereon  and  the  same  to  be  lev- 
ied on  the  stock  of  goods  aforesaid,  and  about  twenty-five 
thousand  dollars'  worth  thereof  to  be  sold  thereon  to  said 

• 

Portland  creditors  in  satisfaction  of  said  judgment  and  exe- 
cution— the  said  sale  being  made  in  pursuance  of  an  under- 
standing between  the  said  defendant  Salmon  and  said 
Portland  creditors,  to  the  effect  that  the  latter  would  bid  in 
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said  goods  and  take  them  into  and  retain  tbem  in  their  pos- 
session, so  as  to  aid  said  defendant  in  compelling  the  plain- 
tiff to  compromise  his  demands  for  a  sum  much  less  than 
their  face,  and  then  return  them  to  said  defendant  and  allow 
bim  to  commence  business  therewith. 

On  February  15,  1884,  the  plaintiff  commenced  an  action 
in  this  court  against  the  defendant  Salmon  and  one  E.  Sal- 
mon, as  partners,  under  the  name  of  **A.  Salmon,"  to  recover 
said  sum  of  twenty-nine  thousand  two  hundred  and  five  dol- 
lars and  forty  cents,  and  on  the  same  day  caused  a  summons 
and  writ  of  attachment  to  issue  therein,  the  former  of  which 
was  then  duly  served  on  the  defendant  Salmon,  while  the 
latter  was  duly  levied  on  said  stock  of  goods  aod  fixtures, 
which  attachment  is  still  in  force,  and  prior  in  time  and 
right  to  any  other  lien  on  said  goods  or  fixtures,  except  the 
attachment  lien  on  said  goods  in  the  action  of  Alex  May  eiv, 
A,  Salmon,  to  recover  one  thousand  three  hundred  dollars 
and  thirty  cents,  commenced  on  said  February  fifteenth, 
and  levied  on  said  goods  prior  to  the  attachment  of  the 
plaintiff. 

On  March  1, 1884,  said  defendant  Salmon,  in  furtherance 
of  the  unlawful  and  fraudulent  scheme  aforesaid,  executed 
and  caused  to  be  recorded  and  delivered  to  the  defendant 
Bettman  a  writing  purporting  to  be  an  assignment,  under 
the  act  aforesaid,  for  the  benefit  of  his  creditors,  which 
assignment,  for  the  reasons  stated,  is  alleged  to  be  fraudu- 
lent and  to  have  been  made  and  accepted  in  violation  thereof. 

It  is  also  alleged  in  the  bill  that  the  defendant  Salmon, 
in  furtherance  of  this  scheme  to  hinder  and  delay,  cheat 
and  defraud,  his  San  Francisco  creditors,  filed  a  false  and 
frivolous  answer  to  the  complaint  in  the  action  brought  by 
the  plaintiff  against  him,  in  which  he  denied  the  indebted- 
ness alleged  therein,  although  he  has  since  admitted  the 
same  in  said  assignment,  and  offered  to  pay  it  at  the  rate  of 
twenty-five  cents  on  the  dollar;  and  that  about  the  time  said 
judgment  was  confessed  he  assigned  and  transferred  to  one 
Bowman,  without  any  consideration  therefor,  a  horse  and 
buggy,  and  all  his  "good  and  collectible"  accounts  and 
choses  in  action. 


188  Kahn  v.  Salmon.  [Cir.  Ct. 

Opinion  of  the  Court — Deady,  J.  [July* 

A  supplemental  bill  was  filed  making  said  Alex  Mayer  a 
party  defendant  to  the  suit,  and  alleging  that  since  the  filing 
of  the  original  bill  the  ''attachment  lien"  in  favor  of  said 
Mayer  upon  said  goods  has  been  ''extingnished,"  bnt  that 
he  still  claims  some  interest  or  right  therein,  wherefore  he 
is  made  a  party  defendant;  that  since  the  commencement 
of  this  suit  the  plaintiff  has  become  the  assignee  and  owner 
of  the  claims  and  demands  of  sundry  other  creditors  of  the 
defendant,  citizens  of  California,  amounting  to  the  sum  of 
one  hundred  and  seventeen  dollars  and  fifty-two  cents;  and 
that  he  is  now  the  owner  and  holder  of  all  the  unsatisfied 
claims  and  demands  against  said  defendant  Salmon,  except 
the  sum  of  two  thousand  two  hundred  and  fifty-five  dollars 
and  seventy-nine  cents,  of  which  amount  one  thousand  three 
hundred  dollars  and  thirty-eight  cents  is  the  claim  of  the 
defendant  Mayer. 

The  bill  prays  for  a  final  decree  that  the  assignment  to  the 
defendant  Bettman  is  fraudulent  and  void  as  to  the  plaintiff, 
and  that  in  the  mean  time  said  defendant  be  restrained  by 
injunction  from  interfering  with  or  disposing  of  any  of  the 
property  attached  in  the  action  at  law. 

The  case  was  argued  orally  upon  an  application  for  a  pro- 
visional injunction,  as  upon  a  demurrer  to  the  bill  which 
bus  since  been  filed  by  the  defendants  Salmon  and  Bettman, 
with  an  understanding  that  the  briefs  subsequently  prepared 
and  submitted  should  be  considered  as  equally  applicable 
to  the  motion  and  demurrer.  And  as  it  is  admitted  that  if 
the  demurrer  is  not  sustained  the  injunction  must  issue,  the 
case  will  be  considered  in  this  opinion  as  standing  upon  the 
demurrer  to  the  bill.  On  the  argument  of  the  demurrer, 
counsel  for  the  defendants  made  the  following  points:  1.  A 
creditor  cannot  maintain  a  suit  to  control  the  disposition  of 
his  debtors'  property  until  he  has  reduced  his  claim  to  judg- 
ment; and  2.  The  assignee,  under  the  act  of  1878,  has  the 
sole  right  to  impeach  a  couveyapce  made  by  the  debtor 
which  is  fraudulent  and  void  as  to  creditors. 

Upon  the  first  point,  Pomeroy  (3  Eq.  Jur.,  sec.  1415)  says 
**the  American  courts    have    given    directly    conflicting 
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answers;"  and  in  a  note  to  this  section  be  collates  these  au- 
thorities pro  and  con,  as  follows: 

The  decisions  in  New  Jersey,  New  [Hampshire,  Texas, 
and  California  affirm  the  right  of  a  creditor  who  has  a  lien 
by  attachment  to  maintain  a  suit  in  eqnity  to  set  aside  a 
fraudulent  judgment  or  conveyance  affecting  the  property 
attached,  and  those  in  Maine,  Kansas,  Illinois,  and  Missouri 
deny  the  same,  while  the  decisions  in  New  York,  as  usual 
in  such  cases,  are  on  all  sides  of  the  question.  (See  Thur- 
her  V.  Blanck,  50  N.  T.  80;  The  M.  &  T.  Bank  of  Jersey  City 
T-  Daken,  51  Id.  619.) 

In  case  the  creditor's  claim  has  passed  into  judgment,  it 
is  admitted  that  equity  will  give  him  relief  against  a  fraud- 
ulent conveyance  or  transaction  of  the  debtor,  which  hin- 
ders or  impairs  his  right  to  enforce  the  same  by  subjecting 
the  property  of  the  latter  to  sale  on  execution;  but  if  the 
relief  is  sought  with  reference  to  property  not  subject  to 
levy  and  sale  on  execution,  the  creditor  must  also  show  that 
an  execution  issued  and  was  returned  nulla  bona.  (Wiggius 
Y.Armstrong,  2  Johns.  Ch.  144;  Brinkerhoffy.  Broion,  5  Id. 
571;  William  v.  Broion,  Id.  682;  McDermutt  v.  Strong,  Id. 
687. 

The  rule  requiring  the  claim  of  the  creditor  to  be  estab- 
lished by  judgment  is  based  on  the  idea  that  a  court  of 
equity,  having  no  jurisdiction  of  the  simple  question 
whether  A  owes  B  or  not,  that  fact  must  first  be  established 
in  a  court  of  law,  where  such  matters  are  properly  cogniz- 
able, before  A  can  invoke  the  aid  of  a  court  of  equity,  as 
the  creditor  of  B.  The  power  of  equity  to  investigate  the 
alleged  fraudulent  impediment  to  the  application  of  the 
debtor's  property  in  satisfaction  of  the  creditor's  claim,  and 
to  relieve  against  it,  is  admitted,  but  the  fact — the  indebt- 
edness— upon  which  rests  the  plaintiff's  right  to  sue  in  the 
character  of  a  creditor,  must  be  first  and  elsewhere  estab- 
lished. The  rule  is  a  technical  and  arbitrary  one,  and  has 
not  always  been  regarded  as  inflexible,  or  its  maintenance 
of  more  importance  than  the  ends  of  justice.  In  Scoit  v. 
McMUlen,  1  Litt.  302,  the  Kentucky  court  of  appeals  disre- 
garded it  in  favor  of  a  creditor  whose  debtor's  absence  from 
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the  state  prevented  a  judgment  at  law  from  being  obtained 
against  him. 

And  in  EtisseU  v.  Clark,  7  Cranch,  89,  Mr.  Chief  Justice 
Marshall  said:  "If  a  claim  is  to  be  satisfied  out  of  a  fund 
which  is  accessible  only  by  the  aid  of  a  court  of  chancery, 
application  may  be  made  in  the  first  instance  to  that  court, 
which  will  not  require  that  the  claim  should  be  first  estab- 
lished in  a  court  of  law." 

But  the  right  of  the  plaintiff  to  sue  in  equity  as  the  cred- 
itor of  the  defendant  may  be  established  at  law,  otherwise 
than  by  a  final  judgment  in  an  action  at  law  brought  to  re- 
cover the  amount  of  his  claim.  It  may  be  thus  established 
in  the  proceeding  for  an  attachment  in  such  an  action. 
Under  the  law  of  this  state,  an  attachment  can  only  issue 
upon  due  proof  of  the  defendant's  claim.  (Code  Civ.  Proc, 
sec.  143.)  As  between  the  parties  to  the  action,  the  fact  of 
the  indebtedness  is  thereby  established  until  the  attach- 
ment is  vacated  or  discharged.  Upon  the  strength  of  it  the 
plaintiff  is  authorized  to  seize  the  property  of  the  defend- 
ant, and  hold  it  to  satisfy  the  judgment  it  is  presumed  he 
will  obtain  in  the  action.  And  in  the  mean  time  he  has  a 
specific  lien  on  the  property,  and  is  ''deemed"  by  the  law 
of  this  state,  as  against  third  persons,  to  be  ''a  purchaser 
in  good  faith,  and  for  a  valuable  consideration,"  of  the  same. 
(Code  Civ.  Proc,  sec.  148.) 

Undoubtedly  such  a  purchaser  might  maintain  a  suit  to 
relieve  the  property  purchased  from  the  effect  of  a  fraudu- 
lent conveyance  by  the  grantor. 

The  argument  against  the  right  of  an  attaching  creditor 
to  be  considered  on  the  same  footing  in  this  respect  as  a 
judgment  creditor  is  in  a  measure  applicable  to  the  latter 
as  well  as  the  former.  It  is,  that  the  attachment  being  only 
provisional,  the  fact  established  in  the  process  of  obtaining 
it,  and  the  lien  acquired  by  it,  may  be  annulled  and  lost  by 
its  discharge.  But  whenever  a  judgment  is  subject  to  re- 
view on  error  or  appeal,  as  are  most  judgments  for  which 
this  aid  is  likely  to  be  invoked,  there  is  a  possibility,  and 
even  more,  that  it  may  be  reversed  and  annulled.  But  this 
circumstance  or  contingency  does  not  affect  the  right  of  the 
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judgment  creditor  to  maintain  a  suit  in  the  mean  time  to 
aid  in  its  enforcement.  In  either  case,  and  in  one  as  much 
as  the  other,  the  fact  that  the  plaintiff  is  a  creditor  of  the 
defendant  being  established  in  due  course  of  law,  it  is  taken 
for  true  until  the  evidence  thereof  is  annulled  bj  the  dis* 
charge  of  the  attachment,  or  the  reversal  of  the  judg- 
ment. 

In  support  of  the  demurrer,  the  defendant  cites  on  this 
point  High  on  Inj.,  sees.  26,  27,  94, 150;  Martin  v.  Michael, 
23  Mo.  50;  Shufeldt  v.  Boehm,  96  III.  560. 

But  in  my  judgment  the  argument  and  weight  of  authority 
support  the  right  of  the  attaching  creditor  to  maintain  this 
suit.  It  is  so  held  in  the  following  cases:  Tappan  v.  Evans, 
11  N.  H.  311;  WiUiams  v.  Michenor,  11  N,  J.  Eq.  520;  BobeH 
V.  Bodges,  16  Id.  299;  Curry  v.  Glass,  25  Id.  108;  Davis  v. 
Dean,  36  Id.  436;  Eeyneman  v.  Dannenberg,  6  Cal.  376; 
Scales  V.  Scott,  13  Id.  76. 

In  Tappan  v.  Evans,  supra,  327,  the  rule  deducible  from 
the  authorities  was  stated  as  follows:  **  Where  property  is 
subject  to  execution,  and  a  creditor  seeks  to  have  a  fraudu- 
lent conveyance  or  obstruction  to  a  levy  or  sale  removed,  he 
may  file  a  bill  as  soon  as  he  has  obtained  a  specific  lien 
upon  the  property,  whether  the  lien  be  obtained  by  attach- 
ment, judgment,  or  the  issuing  of  an  execution.  But  if  the 
property  is  not  subject  to  levy  or  sale,  or  if  the  creditor  has 
obtained  no  lien,  he  must  show  his  remedy  at  law  exhausted, 
by  an  actual  return  upon  his  execution  that  no  goods  or 
estate  can  be  found  (which  is  pursuing  his  remedy  at  law 
to  every  available  extent),  before  he  can  file  a  bill  to  reach 
the  equitable  property  of  the  debtor."  And  in  Robert  v. 
Hodges,  supra,  304,  the  chancellor,  after  stating  the  rule  to 
be  that  before  a  creditor  can  interfere  with  the  debtor's  dis- 
position of  his  property,  he  must  establish  his  title  to  or 
lien  upon  the  same,  says:  "  Such  lien  the  creditor  does  ac- 
quire under  our  law  by  the  service  of  the  writ  of  attachment. 
The  law  recognizes  the  claim  of  the  attaching  creditor,  after 
it  has  been  verified  by  affidavit,  as  prescribed  by  statute, 
as  a  subsisting  debt  for  the  purpose  of  creating  the  lien. 
Having  that  lien  by  the  authority  of  the  statute,  prior  to 
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the  recovery  of  judgment,  be  is  entitled  to  the  aid  of  a  court 
of  equity  to  enforce  his  legal  right." 

But  in  this  case  the  claim  of  the  plaintiff  is  also  estab- 
lished by  the  formal  admission  of  the  defendants.  It  is  ad- 
mitted by  the  demurrer,  for  the  time  being,  of  course,  but 
it  is  also  explicitly  acknowledged  in  the  assignment,  the 
deliberate  and  formal  act  of  the  defendant  Salmon  and 
the  very  instrument  under  which  the  defendant  Bettman 
claims. 

Upon  these  authorities,  and  this  admission  as  to  the  de- 
fendant's claim,  as  well  as  his  right  as  a  purchaser  in  good 
faith  and  for  a  valuable  consideration,  and  upon  every 
consideration  of  convenience  and  right  applicable  to  the 
question,  the  plaintiff  must  be  considered  as  a  creditor  of 
the  defendant  Salmon,  with  a  specific  lien  upon  the  prop- 
erty in  question,  for  the  protection  of  which  he  is  entitled 
to  the  aid  of  a  court  of  equity. 

Upon  the  second  point,  counsel  for  the  plaintiff  denies 
the  right  of  the  assignee  to  impeach,  for  fraud,  a  convey- 
ance or  assignment  made  by  his  assignor  to  the  exclusion  of 
a  creditor,  or  at  all;  and  also  contends  that  there  is  no  such 
question  in  this  case,  because  the  contention  here  is  solely 
as  to  the  validity  of  the  assignment  itself,  the  very  instru- 
ment under  which  the  assignee  claims. 

The  Oregon  statute  of  frauds  (Gen.  Laws,  523,  sec.  51) 
is  substantially  the  same  as  cliapter  5  of  the  13  Elizabeth. 
Among  other  things,  it  provides  that  every  assignment  of 
"goods  *  *  *  made  with  the  intent  to  hinder,  delay, 
or  defraud  creditors  or  other  persons  of  their  lawful  suits, 
*  *  *  debts,  or  demands,  and  every  *  *  *  judgment 
suffered  with  the  like  intent,  as  against  the  persons  so  hin- 
dered, delayed,  or  defrauded,  shall  be  void." 

Bat  such  an  assignment  is  only  void  as  against  creditors, 
and  is  binding  on  the  assignor  and  his  representatives.  As 
between  the  parties,  the  title  passes  and  vests  in  the 
assignee,  subject  only  to  the  right  of  the  injured  creditor  to 
have  it  set  aside.  (4  Bac.  Abr;,  Fraud,  0,  412;  In  re  Esies^ 
6  Saw.  467.) 

The  act  of  1878  is  not  coercive.    An  assignment  by  a 
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debtor  is  still  his  volantarj  act,  and  its  validity  and  effect 
must  be  determined  by  the  common  law,  except  as  the  act 
otherwise  provides.  It  declares  that  a  general  assignment 
in  contemplation  of  insolvency  shall  not  be  valid  unless 
made  for  the  benefit  of  all  the  assignor's  creditors,  and  that 
it  shall  have  the  effect  to  discharge  an  attachment  in  an 
action  against  the  assignor,  if  made  prior  to  judgment 
therein.  The  power  of  the  assignee  over  and  concerning 
the  estate  of  the  assignor  is  limited  to  such  acts  as  the 
debtor  himself  might  have  done  if  there  had  been  no  as- 
signment. 

In  Jacobs  v.  Ervin,  9  Or.  57,  the  supreme  court  of  the  state 
held  that  ''when  a  mere  lien  or  incumbrance,  fraudulent  and 
void  as  to  creditors  but  valid  as  between  the  parties,  has 
been  created  by  the  assignor,  upon  property  remaining  in 
his  possession,  and  the  title  to  which  passes  to  and  vests  in 
the  assignee  for  the  benefit  of  creditors,*'  the  assignee,  as 
the  representative  of  such  creditors,  may  resist  the  assertion 
or  enforcement  of  such  fraudulent  lien  or  incumbrance. 
Bat  neither  the  opinion  nor  the  case  goes  further  than  this, 
and  in  the  former  it  is  plainly  implied  that  this  power  of 
the  assignee  only  extends  to  the  defense  or  protection  of 
property  of  which  he  has  both  the  possession  and  title, 
from  the  effect  of  a  fraudulent  lien  or  incumbrance.  {Gam- 
mons V.  Holman,  2  West  Coast  Eep.  822;  S.  C,  11  Or.  284.) 

In  the  case  of  an  assignee  or  representative  of  a  debtor, 
who  claims  title  by  a  paramount  act  of  the  law,  as  an  assignee 
in  bankruptcy,  or  when  by  law  such  power  is  expressly  con- 
ferred upon  an  assignee  created  by  the  voluntary  act  of  the 
debtor,  then  such  representative  or  assignee  may,  on  behalf 
of  the  creditors,  contest  and  impeach  the  fraudulent  acts  of 
the  debtor  in  respect  to  his  property,  to  the  same  extent 
they  could  if  there  had  been  no  assignment. 

But  in  this  case  the  assignment  is  the  voluntary  act  of  the 
debtor,  and  confers  no  other  power  upon  the  assignee  than 
that  possessed  by  the  assignor.  An  insolvent  debtor,  who 
has  made  a  fraudulent  transfer  of  his  property  for  the  pur- 
pose of  defrauding  his  creditors,  cannot  reclaim  it;  nor  can 
he  confer  a  right  in  this  respect  upon  another  which  he  does 
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Bot  himself  possess.  As  was  said  by  Chief  Justice  Gibson, 
in  Vandyke  v.  Christ,  7  Watts  &  S.  374,  in  speaking  of  an 
assignment  at  common  law:  "The  assignee  is  the  debt- 
or's instrument  for  distribution,  and  stands  in  relation  to 
the  property  as  stood  the  debtor  himself.  It  has  been  trans- 
ferred to  him  as  it  would  have  been  transferred  to  the  debt- 
or's right  hand,  had  it  pleased  him  to  exercise  his  common- 
law  right.  As  he  stands  in  no  privity  to  the  creditors,  he 
cannot  arrogate  to  himself  any  of  their  attributes  and 
rights." 

It  follows  that  the  creditors  of  Salmon  have  the  same 
right  to  attack  and  impeach  any  fraudulent  disposition  of 
his  property  as  if  the  act  of  1878  had  not  been  passed.  It 
does  not  undertake,  in  any  particular,  to  limit  their  right 
in  this  respect,  nor  to  enlarge  that  of  the  assignee.  On  the 
contrary,  it  expressly  states  that  he  shall  have  the  same 
power  over  the  property  assigned  "  as  the  debtor  had  at  the 
time  of  the  assignment,"  and  may  do  concerning  it  "what- 
ever the  debtor  might  have  done  in  the  premises." 

These  conclusions  are  fully  supported  by  the  following 
authorities:  Hagerty  v.  Palmer ,  6  Johns.  Ch.  437;  Van 
Hmen  v.  Badcliff,  17  N.  T.  582;  Pilhhury  v.  Kingon,  31  N. 
J.  Eq.  619. 

On  the  other  hand,  this  assignment  could  not  be  im- 
peached by  the  defendant  Bettman,  as  the  assignee,  under 
any  circumstances.  It  is  the  title  under  which  he  claims, 
and  he  is  estopped  to  deny  its  validity.  He  has  no  stand- 
ing in  court  or  elsewhere,  in  relation  to  this  property,  ex- 
cept as  the  creature  of  this  instrument;  and  were  he  to 
undertake  to  contest  its  validity,  he  would  be  cutting  the 
ground  from  under  his  feet — denying  his  own  existence. 

But  this  suit  is  brought  upon  the  theory  that  there  is  no 
valid  assignment  or  assignee  in  this  case,  and  that  the 
instrument  under  which  the  defendant  Bettman  claims  to 
act  as  such  is  fraudulent  and  void.  Of  course,  if  the  plain- 
tiff cannot  maintain  a  suit  to  set  this  instrument  aside  on 
this  ground,  no  one  can  for  him,  and  least  of  all  the  person 
named  therein  as  assignee. 

It  is  really  immaterial  whether  the  assignee  in  a  valid 
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assignment  nnder  this  act  has  the  right  to  maintain  a  suit 
to  impeach  a  prior  fraudulent  conyeyance  of  his  assignor  or 
not.  For  that  is  not  this  case.  But  this  is  a  controversy 
as  to  whether  there  is  any  assignment  or  assignee  of  the 
defendant  Salmon  or  not,  and  the  plaintiff,  who  is  threatened 
with  injury  to  his  legal  rights  by  the  claim  of  the  defend- 
ant Bettman  that  he  is  such  assignee,  is  the  proper  party 
to  bring  a  suit  for  its  determination. 

Is  the  assignment  valid  ?  is  the  only  other  question  in  the 
case. 

On  February  14,  1884,  the  defendant  Salmon  was  insol- 
yent.  His  assets,  consisting  mainly  of  a  stock  of  goods  in 
Portland,  were  not  worth  to  exceed  thirty  thousand  dollars, 
while  his  indebtedness  amounted  to  thirty-eight  thousand 
dollars,  of  which  six  thousand  six  hundred  and  ninety  dol- 
lars was  due  to  Portland  creditors,  and  the  remainder  to 
those  of  San  Francisco.  On  that  day  the  Portland  demands 
were  assigned  to  one  person,  put  in  suit,  judgment  confessed 
for  the  amount,  execution  issued  thereon  and  levied  upon 
the  stock  of  goods.  On  the  following  day  the  plaintiff  and 
the  defendant  Mayer,  as  assignees  of  the  claims  of  San 
Francisco  creditors,  commenced  action  thereon,  and  caused 
attachments  to  issue  therein  and  be  levied  on  said  goods. 
Soon  after,  and  before  the  plaintiff  could  take  judgment  in 
his  action,  twenty-five  thousand  dollars  of  said  goods  were 
sold  upon  said  execution  to  satisfy  the  judgment  of  the 
Portland  creditors — they  being  the  purchasers  of  the  same, 
in  effect,  for  the  benefit  of  the  defendant  Salmon.  The 
latter,  having  now  succeeded  in  putting  the  bulk  of  his  assets 
beyond  the  reach  of  the  bulk  of  his  creditors,  proceeds  on 
March  first  to  assign  what  little  remained  for  the  benefit  of 
his  creditors  generally  under  the  act  of  1878.  And  if  this 
assignment  is  valid,  it  has  the  effect  under  that  act  to  dis- 
solve the  plaintiff 's  attachment,  and  thus  deprive  him  of  the 
lawful  advantage  which  by  his  diligence  he  had  obtained. 

At  the  passage  of  this  act  an  insolvent  debtor  might  dis- 
pose of  his  property  so  as  to  prefer  one  creditor  over  auothor 
of  equal,  or  even  more,  merit.  To  prevent  this  injustice, 
this  act  was  doubtless  passed.    This  plainly  appears  from 
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the  title  aud  emergency  citiuse  of  tlje  act — tlie  latter  being 
equivalent  to  a  preamble — ^as  well  as  the  body  of  it. 

According  to  the  Engli.sh  rule,  the  title  of  an  act,  being 
affixed  by  the  clerk  after  its  passage  by  the  parliament,  is 
not  regarded  as  a  part  of  it,  and  therefore  cannot  be  con- 
sidered in  its  construction.  But  this  rule  does  not  ap[)ly  in 
the  United  States,  where  the  title  of  an  act  is  the  hingnage 
of  the  legislature  as  well  as  the  preamble  or  body  of  it. 
Being,  however,  in  the  nature  of  things  a  mere  brief  epitome 
or  short  description  of  the  act,  the  title  is  very  liable  to  be 
incorrect  or  incomplete,  and  therefore  it  can  never  be  used 
to  control  the  operation  of  any  plain  provision  of  the  body 
of  the  act.  Yet  it  msiy,  in  doubtful  cases,  aid  in  the  con- 
struction of  the  act  by  throwing  light  on  the  cause  and  pur- 
pose of  its  passage.  {Pampfllij  v.  Owego,  45  How.  Pr.  257; 
CKfnines  v.  Jeffeison  Count y,  63  Barb.  21)3;  Ogikn  v.  Strong, 
2 Paine,  587;* C/.  S,  v.  Fisher,  2  Oranch,  386;  U.  S.  v.  Palme)\ 
3  Wheat.  631;  HuMm  v.  The  Collector,  5  Wall.  110;  U.  8. 
V.  MvArdle,  2  Saw.  370;  Smith's  Com.,  sees.  566-559. 
Indeed,  it  may  be  well  said  that  under  the  constitution  of 
Oregon,  which  provides  (sec.  20,  art.  4)  that  the  **  sub- 
ject"  of  an  act  **  shall  be  embraced  in  the  title,*'  the  title  is 
u  necessary  part  thereof. 

And  so  of  the  preamble.  It  mny  be  resorted  to  in  cases 
of  doubt  to  show  the  intention  of  the  legislature;  and  par- 
ticularly to  ascertain  tlje  causes  which  led  to  the  passage  of 
the  act,  and  the  mischiefs  intended  to  be  remedied  by  it. 
(Jackson  v.  Gilchrist,  15  Johns.  116;  Holbrook  v.  Ilolbrook,  1 
Pick.  250;  Smith's  Com.,  sees.  560-573.) 

The  body  of  the  act  plainly  forbids  a  preference  in  case 
of  a  general  assignment  by  an  insolvent  debtor,  when  it  de- 
clares that  the  same  shall  be  invalid  unless  made  for  the 
benefit  of  all  the  creditors  in  proportion  to  the  amount  of 
their  respective  claims.  In  the  title,  the  same  purpose  is 
manifest.  It  describes  the  act  as  one  to  secure  a  "just 
division  of  the  estates  of  debtors"  who  assign  for  the  ben- 
efit of  creditors.  The  emergency  clause,  or  section  15, 
which  is  in  eflfect  a  preamble,  states  that  there  is  no  law 
providing  "for   the  equal   distribution   of   assets  among 
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creditors,"  and,  as  **  there  is  urgent  need  "  of  one,  provides 
that  the  act  shall  take  effect  at  once. 

The  prevention  of  preferences  by  an  insolvent  debtor 
making  an  assignment,  being  the  purpose  of  the  act,  it  also 
very  properly  undertook  to  prevent  any  creditor  from  ob- 
taining a  preference  in  such  cases  against  the  will  of  the 
debtor,  and  to  that  end  provided  that  such  an  assignment 
shall  have  the  effect  to  dissolve  a  prior  attachment  on  the 
same  property. 

But  the  act  should  have  gone  further  in  the  same  direc- 
tion. In  this  respect  it  is  very  lame  and  incomplete,  and  if 
a  mere  literal  compliance  with  its  terms  is  held  sufficient, 
it  may  be  used  as  a  convenient  contrivance  by  an  insolvent 
debtor  to  distribute  his  property  among  his  creditors  un- 
equally and  unjustly.  To  all  such  creditors  as  he  wishes  to 
prefer  he  may  make  payments  or  confess  judgments,  and 
if  the  unfavored  creditor  seeks  to  protect  himself  in  the 
only  way  he  can,  by  an  attachment,  in  most  cases  the  lien 
of  the  judgment  will  be  found  prior  thereto,  and*  hold  the 
real  property;  and,  if  necessary,  an  execution  may  issue 
thereon  and  be  levied  on  the  personal  property  before  the 
attaching  creditor  can  obtain  judgment  in  his  action.  And 
now,  the  debtor  having  by  this  means  put  his  property  prac- 
tically into  the  control  of  those  whom  he  wishes  to  prefer,  he 
may  in  their  interest  make*  an  assignment,  and  thereby  free 
the  property  from  the  attachment  of  the  unfavored  creditor, 
even  if  the  same  was  prior  in  time  to  the  judgment  and 
execution  of  the  favored  one. 

A  party  cannot  obtain  judgment  in  an  action,  even  where 
there  is  no  defense  made,  under  ten  days.  In  the  mean 
time  his  debtor  may  confess  judgment  with  or  without  ac- 
tion, in  favor  of  any  or  all  of  his  other  creditors,  and  have 
his  property  taken  on  execution,  and  then  make  a  formal 
assignment  in  time  to  dissolve  the  attachment  in  the  first 
action  and  defeat  the  claim  of  the  plaintiff  therein  altogether. 

The  act  should  provide  that  in  case  of  an  assignment  for 
the  benefit  of  creditors,  all  payments  or  mortgages  made, 
or  judgments  confessed  by  the  debtor,  or  taken  against  him 
lor  want  of  an  answer,  on  account  of  a  pre-existing  debt  or 
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liability,  within  some  reasonable  time  prior  thereto,  shonld 
be  null  and  Yoid.  It  skonld  also  provide  fo^  the  appoint- 
ment of  an  assignee  by  the  creditors;  or  failing  this,  by  the 
county  court.  As  it  is,  the  debtor  names  his  assignee,  and 
thereby  puts  his  estate  into  the  hands  of  some  serviceable 
friend,  to  be  administered  in  his  own  interest  or  that  of 
some  favored  creditor. 

The  experience  of  the  business  community  with  this  act 
has  verified,  I  think,  what  was  predicted  by  this  court  con- 
cerning its  practical  working  in  Mayer  v.  Cahalin,  5  Saw. 
357.  **The  object  of  the  act  was  to  prohibit  insolvent 
debtors  from  preferring  one  creditor  to  another.  *  *  * 
But  it  must  be  admitted  that  in  practice  it  will  not  accom- 
plish such  purpose,  and  that  most  probably  it  will  operate, 
as  counsel  contend,  to  secure  an  unequal,  and  therefore  an 
unjust,  distribution  of  a  debtor's  property." 

But  defective  as  it  may  be  in  these  respects,  its  purpose 
is  plain  and  just;  and  I  do  not  think  it  ought  to  be  so  con- 
strued as  to  uphold  an  assignment  which,  while  it  may  con- 
form to  the  mere  letter  of  the  law,  was  deliberately  made 
with  the  intention  of  circumventing  it,  and  does,  in  effect, 
actually  contravene  in  spirit  and  purpose,  and  grossly  de- 
feat, the  good  intention  of  the  law-maker. 

If  an  insolvent  debtor  undertakes  to  make  an  assignment 
under  this  law,  and  in  so  doing  does  any  act  with  the  intent 
to  circumvent  the  law  or  thwart  its  purpose  in  that  respect, 
he  commits  a  fraud  upon  the  law,  and  the  assignment  is 
void.  {Harrison  v.  Stei^y,  5  Cranch,  301;  The  William  King, 
2  Wheat.  153;  Lee  v.  Lee,  8  Pet.  50;  Keiffer  v.  Ehler,  18  Pa. 
St.  391;  Beceivers  etc.  v.  Paterson  S.  Bank,  10  N.  J.  Eq. 
16;  Kerr  on  Fraud,  288.) 

The  purpose  and  intent  of  the  act  is  to  prevent  preferences 
in  assignments  by  insolvents.  Preferences  are  generally 
fraudulent  and  unjust,  and  are  now  regarded  with  disfavor, 
even  in  states  where  they  have  not  been  actually  prohibited 
by  statute.  And  the  determination  of  the  courts  is  to  sup- 
port them  no  further  than  a  respect  for  adjudged  cases  re- 
quires. {Ogden  v.  Jackson,  1  Johns.  370;  Beceivers  etc.  v. 
Faierson  S.  Bank,  10  N.  J.  Eq.  16;  Nicholson  v.  Leavett,  4 
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Sandf.  279;  Broadman  y.  HaUadaij,  10  Paige,  229;  1  Am. 
Lead.  Cas.  75.) 

To  prevent  these  preferences  in  the  case  of  a  general 
assignment  of  an  insolvent  debtor's  property,  the  act  of  1878 
declares  invalid  any  such  assignment  which  does  not,  in 
effect,  provide  for  a  **just"  and  ** equal'*  distribution  of 
such  debtor's  property  among  his  creditors.  In  Jacobs  v. 
Ei^vin^  supra^  59,  the  supreme  court,  in  considering  this  act, 
said:  '*  Its  whole  design  clearly  shows  that  it  was  the  inten- 
tion of  the  framers  to  provide  a  simple  and  effectual  mode 
of  making  an  equitable  distribution  of  the  insolvent  debtor's 
estate  among  all  his  creditors;  and  such  construction  should 
be  given  it,  if  consistent  with  established  legal  principles, 
as  will  make  it  effectual  for  that  purpose."  In  short,  the  act 
is  remedial  in  its  character.  It  is  intended  to  prevent  fraud 
and  injustice,  and  in  all  cases  of  doubt  should  be  liberally 
construed  to  that  end.  (Sharp  v.  New  York,  31  Barb.  677; 
WhUe  V.  Steam  Tug,  6  Cal.  470.) 

The  allegation  of  the  bill  is,  that  the  confession  of  judg- 
ment and  the  assignment,  together  with  the  transfer  of  the 
book-accounts  and  the  horse  and  buggy,  were  parts  of  one 
fraudulent  scheme  to  prefer  the  Portland  creditors  over  the 
San  Francisco  ones,  and  such  appears  to  have  been  the  re- 
sult. The  confession  of  judgment,  as  such,  the  law  per- 
mitted. But  the  assignment,  considering  the  judgment  and 
transfer  of  the  accounts  as  a  part  of  it,  was  prohibited  by 
the  law,  and  therefore  void.  The  scheme,  as  a  whole,  was 
intended  to  produce,  and  resulted  in,  an  unequal  distribution 
of  the  debtor's  property  among  his  creditors. 

Under  an  act  regulating  assignments  and  forbidding  pref- 
erences thereby,  the  supreme  court  of  Massachusetts,  in 
Perry  v.  Holden^  22  Pick.  275,  held  that  a  mortgage  of  his 
property  by  a  debtor  to  secure  certain  creditors,  followed 
by  a  general  assignment  for  the  benefit  of  creditors — the 
two  instruments  being  in  contemplation  at  the  same  time, 
and  made  in  furtherance  of  one  scheme — constituted  one 
transaction;  and  as  taken  together  they  gave  the  creditors 
named  in  the  mortgage  a  preference,  the  assignment  was 
void.     See  also  on  this  point  Mackie  v.  Cairns,  5  Cow.  647. 
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In  conclusion,  this  assignment,  in  my  judgment,  is  Toid, 
because:  1.  It  was  not  made  or  intended  for  tbe  benefit  of 
all  the  assignor's  creditors  in  proportion  to  their  claims,  and 
does  not  so  operate,  but  the  contrary;  2.  It  is  and  was  in- 
tended to  be  a  fraud  on  the  assignment  act;  and  3.  It  was 
made  with  intent  to  hinder,  delay,  and  defraud  the  plaintiff 
of  his  lawful  suit  and  demand,  contrary  to  the  statute  of 
frauds. 

The-  bill  does  not  seek  to  have  the  confession  of  judg- 
ment set  aside,  but  only  the  assignment.  The  judgment 
was  permitted  by  the  law,  and,  considered  by  itself,  is  valid. 
And  so  was  the  plaintiff's  attachment.  But  this  assigumeut, 
if  allowed  to  stand,  will  dissolve  the  attachment  and  leave 
the  judgment,  which  was  really  used  to  distribute  the  de- 
fendant Salmon's  property,  to  stand. 

There  being  no  valid  assignment  or  assignee  in  this  case, 
the  plaintiff  is  entitled,  on  the  case  made  in  the  bill,  to  the 
relief  prayed  for.    The  demurrer  is  overruled. 


WlNFIELD   S-    ZeHjIN   V.    ElLERT   RoGERS. 

CiBCUiT  CoDRT,  District  of  Oregon. 
July  25,  1884. 

1.  Advebsk  Possession. — The  open  and  exclusive  use  of  real  property  for 

the  purpose  which  it  is  ordinarily  a4.iapted,  accompanied  with  a  claim  of 
ownership  by  the  occupant,  constitutes  adverse  possession;  and  the  erec- 
tion of  a  fence  or  other  artificial  boundary  to  indicate  the  limits  of  such 
possession  is  not  essential  thereto. 

2.  Plea  op  the  Statute  op  Limitations. — In  an  action  for  the  recovery  of 

the  possession  of  real  property,  the  defense  of  the  statute  of  limitations 
should  be  pleaded  directly,  as  that  the  cause  of  action  did  not  accrue 
within  the  prescribed  period  next  before  the  commencement  of  the  action; 
but  the  allegation  that  neither  the  plaintiff  nor  his  grantor  was  seised 
or  possessed  of  the  premises  during  that  period,  and  that  the  defendant 
was  in  their  exclusive  possession,  is  sufficient  to  allow  proof  of  adverse 
possession  by  the  defendant  inconsistent  with  the  plaintifiTs  right  to 
maintain  the  action. 

3.  Amendment  after  Verdict. — In  the  furtherance  of  justice,  the  defend- 

ant may  be  allowed  to  amend  such  a  defense,  after  verdict,  so  as  to  make 
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it  conform  to  the  ultimate  fact  proved — that  the  action  did  not  iiccrue, 
et<^ 

4.  Proof  or  Possession. — The  fact  that  the  plaintiff's  grantor  abandoned  or 

relinquished  the  possession  of  the  premises  in  controversy  to  the  defend- 
ant absolutely,  for  any  cause  or  consideration,  and  that  the  latter  there- 
upon took  and  held  such  poeseasion  to  the  exclusion  of  such  grantor  and 
bis  assigns,  may  be  shown  by  parol  in  support  of  the  defense  of  the  stat- 
ute of  limitatious. 

5.  Assessment  Roll. — The  fact  that  a  parcel  of  land  does  not  appear  on  the 

assessment  roll  of  the  county  in  a  given  year  as  the  property  of  the  de- 
fendant in  an  action  for  the  recovery  of  the  same,  does  not  tend  to  con- 
tradict the  testimony  of  such  defendant  to  the  effect  that  he  paid  the 
taxes  thereon,  as  owner,  in  such  year;  nor  is  it  competent  evidence,  in 
such  action,  for  or  agaiuHt  either  party  thereto,  of  the  ownership  of  the 
land. 

Before'  Fi£LD,  Circuit  Justice,  and  Deadt,  District  Judge. 

Action  to  recover  possession  of  real  property.  Motion 
for  a  new  trial. 

Tbis  action  is  brought  to  recover  the  possession  of  two 
parcels  of  land  situate  in  Yamhill  county,  Oregon,  and  for 
tbe  rents  and  profits  of  the  same  during  their  detention 
from  plaintiff. 

It  is  alleged  in  the  complaint  that  on  January  1,  1875^ 
one  Susan  B.  Hall  was  the  owner  in  fee  of  the  two  parcels; 
that  William  F.  Hall  was  then  her  husband;  that  on  that 
day  she  died,  leaving  him  surviving  her,  whereupon  he  be- 
came and  was  tenant  by  the  curtesy  of  an  estate  for  his  life 
in  the  premises;  that  the  plaintiff  by  mesne  conveyances 
has  became  the  owner  of  this  life  estate,  which  is  of  the 
value  of  one  thousand  dollars,  and  is  entitled  to  the  rents, 
issues,  and  profits  of  the  premises  from  November  8,  1875; 
that  on  said  November  eighth  the  defendant  ousted  the  said 
Hall  from  the  premises  and  took  possession  thereof,  and 
has  ever  since  withheld  the  same  from  him  and  his  assigns, 
and  from  the  plaintiff;  and  that  the  value  of  said  rents  and 
profits  since  said  day  is  three  thousand  two  hundred  and 
fifty  dollars,  and  their  present  value  is  one  thousand  dollars 
a  year;  wherefore  the  plaintiff  prays  judgment  for  the  pos- 
session of  the  premises  and  for  the  value  of  the  rents  and 
profits,  past  and  accruing,  with  costs. 
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By  his  answer,  the  defendant  denies  the  several  allega- 
tions of  the  complaint,  except  those  concerning  the  yalne  of 
the  premises,  the  relation  of  William  F.  to  Sasan  B.  Hall, 
and  her  death;  but  he  avers  that  her  death  took  place  on 
March  28,  1868,  and  that  he  has  been  in  the  exclusive  pos- 
session of  the  premises  and  withheld  the  same  from  said 
Hall  and  the  plaintiff  since  July  14,  1868. 

The  answer  contains  two  special  pleas  or  defenses. 

The  first  one  is  made  under  section  318  of  the  Code  of 
Civil  Procedure  of  Oregon,  to  the  claim  for  rents  and 
profits,  and  is  to  the  effect  that  since  July  14,  1868,  the 
defendant  has  claimed  and  held  the  premises,  under  color 
of  title,  adversely  to  the  claim  of  the  plaintiff  and  his 
grantors;  and  that  during  said  period  has  made  permanent 
improvements  thereon,  in  good  faith,  of  the  value  of  two 
thousand  dollars.  The  second  one  is  intended  as  a  plea  of 
the  statute  of  limitations  in  bar  of  the  action,  and  is  in 
these  words:  ''That  the  said  Susan  B.  Hall  departed  this 
life  on  March  28,  1868;  and  that  neither  the  plaintiff,  his 
ancestor,  predecessor,  or  grantor,  was  or  has  been  seised 
or  possessed  of  the  premises  described  in  the  complaint 
and  in  question  in  this  action,  or  any  part  or  portion  of  the 
same,  within  ten  years  last  past,  prior  to  the  commence- 
ment of  this  action,  nor  since  July  14, 1868." 

The  Code  of  Civil  Procedure  (sections  3  and  4)  provides 
that  an  action  for  the  recovery  of  the  possession  of  real 
property  "  shall  only  be  commenced  within  twenty  years 
after  the  cause  of  action  shall  have  accrued;"  and  adds: 
^'And  no  action  shall  be  maintained  for  such  recovery,  un- 
less it  appear  that  the  plaintiff,  his  ancestor,  predecessor^ 
or  grantor,  was  seized  or  possessed  of  the  premises  in  ques- 
tion within  twenty  years  before  the  commencement  of  the 
action."  By  the  act  of  October  17,  1878  (Sess.  Laws  Or., 
p.  21),  this  period  of  limitation  was  reduced  to  ten  years. 
Instead  of  pleading  the  bar  of  the  statute  directly  and  prop- 
erly, as  that  the  plaintiff  ought  not  to  have  or  maintain  his 
action  against  the  defendant,  because  the  cause  thereof  did 
not  accrue  within  ten  years  before  the  commencement  of 
the  same,  the  latter  merely  alleges  that  neither  the  plaintiff 
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Dor  those  under  whom  he  claims  have  been  seised  or  pos- 
sessed of  the  premises  within  ten  years,  from  which  the 
inference  may  be  made  that  neither  of  them  was  disseised 
or  dispossessed  of  the  premises  within  that  time,  and  there* 
fore  no  cause  of  action  accrued  to  either  of  them  within  that 
period  on  such  account. 

The  answer,  as  required  by  section  316  of  the  Code  of 
Civil  Procedure,  also  contains  a  statement  of  the  nature  and 
duration  of  the  defendant's  estate  in  the  premises  and  that 
of  his  co-tenants,  to  the  effect  that  he  is  the  owner  in  fee  of 
fifty-one  sixty-fourths  of  the  first  parcel  described  in  the 
complaint,  and  that  other  persons,  known  and  unknown  to 
him,  naming  the  former  and  the  immediate  ancestors  of  the 
latter,  are  the  owners  in  fee  of  the  remaining  thirteen  sixty- 
fourths  thereof,  in  common  with  him,  and  that  he  holds  the 
whole  of  said  parcel  for  himself  and  said  co-tenants;  and 
that  as  to  the  second  of  such  parcels,  he  is  the  undivided 
owner  in  fee  of  the  same. 

The  plaintiff,  replying  to  the  answer,  controverts  the  alle- 
gations in  the  special  defenses  and  statement  of  the  defend- 
ant's estate  in  the  premises. 

The  case  was  tried  before  the  district  judge,  with  a  jury, 
on  November  28,  1882,  and  there  was  a  verdict  for  the  de- 
fendant. 

On  the  trial  the  plaintiff  showed  title  to  the  first  parcel 
of  the  premises,  containing  two  hundred  and  thirty-five 
and  seventy-five  hundredths  acres,  from  the  United  States 
to  Samuel  McSween  and  wife,  donees  under  the  donation 
act  of  September  27,  1850;  and  to  the  second  parcel,  con- 
taining thirty-seven  and  fifty  hundredths  acres,  from  the 
same  source  to  Stephen  Beauchamp,  and  by  proper  mesne 
conveyances  from  said  donees  to  Susan  K.  Hall;  and  then 
put  in  evidence  a  deed  from  William  F.  Hall  to  Sidney 
Dell,  the  plaintiff's  attorney,  dated  February  14,  1880,  of 
the  "life  interest"  of  said  Hall  in  the  premises,  together 
with  the  claim  for  rents  and  profits,  for  the  consideration 
of  fifty  dollars;  a  deed  from  Dell  to  W.  T.  Newby  of  an 
undivided  half  of  the  premises,  of  the  same  date;  a  deed 
from  Dell  of  the  other  undivided  half  to  the  plaintiff,  dated 
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April  16,  1880;  and  oue  from  Newby  to  the  plaintiff  for  Lis 
undivided  half,  of  the  same  date. 

Tiie  defendant  called  William  F.  Hall  as  a  witness,  and 
asked  him  the  question:  ''Were  you  in  possession  of  the 
premises  in  controversy  on  the  death  of  your  wife,  Susan 
B.  Hall,  in  March,  1868,  and  for  six  weeks  afterwards?  and 
did  you  in  July  of  that  year  turn  over  the  possession  of  the 
premises  to  the  defendant?'* — counsel  for  the  defendant 
stating  at  the  time  that  the  object  of  the  question  was  to 
sustain  the  defendant's  right  to  the  possession  of  the  prem- 
ises against  the  witness  and  his  assigns  by  reason  of  the 
lapse  of  time.  The  question  was  objected  to  as  immaterial, 
because  the  statute  of  limitations  had  not  been  pleaded  by 
the  defendant.  The  objection  was  overruled,  and  the  rul- 
ing excepted  to.  In  answer  to  the  question  the  witness  tes- 
tified as  follows: 

"I  remained  on  the  premises  some  six  weeks  or  two 
mouths  after  my  wife  died,  when  I  delivered  the  premises 
all  over  to  the  defendant.  Since  then  I  have  not  exercised 
or  claimed  any  authority  over  the  premises.  The  defendant 
has  occupied  the  , premises  ever  since,  and  I  have  never 
claimed  any  interest  in  the  property,  as  against  him.  Since 
I  turned  the  property  over  to  the  defendant  he  has  been  in 
possession  as  owner,  and  claimed  to  be  the  owner  to  my 
knowledge,  and  I  have  never  made  any  claim  to  it.  I  did 
not  feel  or  think  that  I  ever  had  any  curtesy  or  life  estate  in 
the  premises  after  my  wife's  death,  but  Dell  said  I  had,  and 
I  made  him  some  kind  of  a  conveyance  in  1880.  My  wife 
died  in  March,  1868.  But  I  did  not  yield  up  any  right  of 
my  daughter  in  the  premises  to  the  defendant." 

The  defendant,  to  maintain  the  bar  of  the  statute,  also 
offered  to  prove  by  himself  that  since  July,  1868,  and  for 
more  than  ten  years  prior  to  the  commencement  of  this 
action,  he  had  paid  all  the  taxes  on  the  land  as  his  own;  to 
which  evidence  the  plaintiff  objected  for  the  same  reason, 
but  the  objection  was  overruled  and  the  evidence  admitted. 
And  also,  that  in  1868,  after  the  death  of  his  wife,  said  Hall 
claimed  an  interest  of  some  sort  in  the  premises,  he  did 
not  know  what,  and  wanted  to  go  away;  and  that  he  pur- 
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chased  of  him  i;\'hat  he  claimed  to  be  his  (HalFn)  interest 
in  the  premises,  including  growing  crops,  furniture,  and  an 
old  horse,  for  three  hundred  dollars,  rating  his  interest  in 
the  land  at  one  hundred  and  fifty  dollars;  though  he  did 
not  understand  what  Hall's  right  was,  and  that  so  far  as 
Hall  was  concerned  he  had  occupied  the  premises  ever  since 
as  bis  own,  and  has  since  purchased  the  interest  of  his 
daughter  and  heir  of  bis  wife  therein  (for  which  it  appears 
that  he  received  a  deed  from  said  Hall,  as  the  guardian  of 
said  daughter,  on  November  6,  1875);  to  which  evidence 
the  plaintiff  objected  for  the  same  reason,  and  the  further 
one  that  ajsale  of  an  interest  in  land  could  not  be  shown  by 
parol,  but  the  objection  was  overruled  and  the  evidence  ad- 
mitted.    To  both  these  rulings  exceptions  were  duly  taken. 

To  rebut  the  defendant's  testimony  as  to  the  payment  of 
taxes,  the  })laiutiff  offered  in  evidence  certified  copies  of  the 
assessment  rolls  of  Yamhill  county  from  1868  to  1876  inclu- 
sive, to  show  that  the  premises  had  not  been  assessed  to 
the  defendant  during  those  years,  to  the  admission  of  which 
the  defendant  objected  as  immaterial,  and  the  objection  was 
sustained  by  the  court,  because  it  did  not  appear  from  said 
assessment  rolls  who  had  paid  the  taxes  in  question;  to 
which  ruling  the  plaintiff  excepted. 

The  plaintiff  requested  the  court  to  charge  the  jury  that 
the  defendant  not  having  introduced  ajiy  evidence  or  claim 
under  a  paper  title  to  the  smaller  of  the  two  parcels  of  laud, 
before  they  could  find  that  he  was  in  the  adverse  possession 
of  the  same  for  ten  years  prior  to  the  commencement  of  the 
action,  **  they  must  be  satisfied  that  he  lived  on  one  or  both 
parcels  during  that  entire  period,  and  had  it  under  enclos- 
ure for  the  entire  ten  years;"  and  also,  **  that  without  a 
paper  title  the  defendant  could  only  maintain  a  right  by 
adverse  possession  to  tliat  tohich  he  acluallt/  encloses  for  the 
whole  ten  years  prior  to  the  action." 

These  instructions  the  court  refused  to  give,  but  charged 
the  jury  that  any  other  evidence  of  actual  possession  was 
sufficient  in  a  settled  farming  country  where  there  are  known 
boundaries  to  claims  and  possessions;  that  it  was  sufficient 
if  the  defendant  exercised  ownership  over  the  premises.    If 
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be  occapied  them  as  Lis  own  for  ten  years  prior  to  the  com- 
mencement of  the  actioD,  not  intendiDg  to  recognize  or  allow 
that  Hall  had  any  interest  or  estate  therein,  the  action  is 
barred;  and  as  the  plaintiff  has  admitted  in  open  conrt  that 
if  the  statute  of  limitations  is  well  pleaded  he  is  barred  from 
recovering  the  north  half  of  the  larger  parcel,  yoar  inquiry 
upon  this  point  will  be  confined  to  the  south  half  of  such 
parcel  and  the  smaller  one;  to  which  refusal  and  instruction 
the  plaintiff  excepted. 

The  jury,  in  addition  to  the  general  verdict  for  the  de- 
fendant, found,  in  response  to  questions  submitted  to  them 
by  the  court:  1.  That  the  defendant,  at  the  commencement 
of  this  action,  April  21,  1882,  had  been  in  the  occupation 
and  possession  of  the  premises  in  controversy  adversely  to 
W.  F.  Hall,  under  whom  the  plaintiff  claims,  for  more  than 
ten  years,  claiming  the  same  as  against  said  Hall,  as  his 
own  exclusive  property;  and  2.  That  said  Hall  was  aware 
of  the  defendant's  occupation  and  possession,  whatever  it 
was,  and  never  did  make  or  assert  any  claim  to  any  interest 
or  estate  in  the  premises  after  he  left  them  in  1868. 

There  was  also  evidence  in  the  case  tending  to  prove  that 
the  two  parcels  of  land  were  contiguous,  and  that  they  had 
been  enclosed  for  more  than  twenty  years,  and  that  during 
the  greater  portion  of  that  time  they  had  been  occupied  as 
one  farm;  and  that  they  were  enclosed  anew  by  the  defend- 
ant some  eight  or  nine  years  before  the  commencement  of 
this  action. 

The  motion  for  a  new  trial  is  made  on  two  grounds :  First, 
the  verdict  is  contrary  to  law  and  evidence;  Second,  errors 
of  law  included  in  the  foregoing  exceptions,  as  follows:  1. 
The  admission  of  evidence  to  prove  adverse  possession  by 
the  defendant  when  the  statute  of  limitations  was  not  pleaded; 
2.  The  refusal  to  admit  the  assessment  rolls  to  rebut  the  evi- 
dence that  the  defendant  had  paid  the  taxes  on  the  premises; 
8.  The  admission  of  the  parol  evidence  as  to  the  plaintiff's 
purchase  of  Hall's  interest  in  the  premises  in  1868;  and 
4.  The  refusal  of  the  court  to  charge  the  jury  as  requested 
by  the  plaintiff  upon  the  subject  of  enclosure,  and  the  error 
in  the  charge  actually  given. 


Dist.  Or.]  Zeilin  v.  Booebs.  207 


1884.]  Opinion  of  the  Court— Mr.  Justice  Field. 


Mr,  Sidney  DeUy  for  the  plaintiff. 

Mr.  William  Strong  and  Mr.  H.  H.  Hurley ^  for  the  defend- 
ant. 

By  the  Court,  Field,  Circuit  Justice.  A  new  trial  must 
be  denied.  The  testimony  of  Hall,  as  to  his  possession 
of  the  demanded  premises  in  1868,  after  the  death  of  his 
-wife;  his  delivery  of  that  possession  to  the  defendant,  with 
his  intended  relinquishment  of  all  interest  in  them,  was 
admissible  to  show  when  the  defendant  took  possession, 
and  also  its  open  and  exclusive  character.  If  to  it  we  add 
the  testimony  of  the  defendant  himself,  given  in  his  own 
behalf,  the  adverse  character  of  his  possession  is  well 
shown,  and  the  finding  of  the  jury  is  fully  justified.  More 
than  ten  years  had  elapsed  between  the  abandonment  of 
Hall  with  the  entry  of  the  defendant  and  the  commence- 
ment of  the  action,  and  thus  a  bar  to  a  recovery  by  the 
plaintiff  was  created — even  supposing  he  had  a  conveyance 
of  Hall's  original  interest  in  the  premises  as  tenant  by  the 
curtesy.  The  deed  of  Hall  to  Dell  is  not  set  forth  in  the 
exceptions,  though  it  is  stated  therein  to  be  of  his  ''life  in- 
terest," with  a  special  warranty  ''against  himself  and  those 
claiming  under  him."  Hall  testified  that  he  never  made 
any  claim  to  the  property  or  to  any  interest  therein  after 
he  gave  possession  to  the  defendant — and  in  fact  did  not 
think  he  had  any,  and  so  informed  Dell  at  the  time  the 
latter  obtained  his  deed.  It  is  therefore  probable  that  the 
deed  in  effect  only  amounted  to  a  quitclaim — a  relinquish- 
ment merely  of  possible  rights,  instead  of  a  specific  convey- 
ance of  a  certain  interest — a  probability  which  is  much  en- 
hanced by  the  very  small  consideration  given  for  it.  But 
treating  it  as  a  conveyance  of  whatever  interest  Hall  then 
had  in  the  premises,  it  was  too  late  to  affect  the  rights  ac- 
quired by  the  defendant  by  means  of  his  ten  years'  exclu- 
sive and  uninterrupted  possession. 

It  is  true,  the  statute  of  limitations  is  not  pleaded  directly 
or  in  a  manner  that  can  be  called  good  pleading.  But  it  is 
averred  in  the  answer  that  neither  the  plaintiff  nor  his 
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grantor  was  seised  or  possessed  of  tbe  premises  for  the 
statutory  period  of  ten  years  prior  to  tbe  commencement  of 
the  action;  and  also  that  tbe  defendant  was  in  tbe  exclusive 
possession  of  tbe  premises  dnring  tbat  period.  And  it  is 
evident  tbat  tbe  defendant  relied  upon  tbis  possession  wbieb 
was  undisturbed  as  a  defense.  A  cause  of  action  could  not 
accrue  against  bim  in  favor  of  tbe  plaintiff  for  tbe  recovery 
of  tbe  premises  during  sucb  possession. 

Neitber  bas  tbe  plaintiff  been  in  any  respect  prejudiced 
in  tbe  presentation  of  bis  cause  by  tbe  inartificial  manner  in 
wbicb  tbe  defendant  bas  stated  bis  defense  of  tbe  statute. 
And  if  it  were  necessary,  tbe  defendant  would  be  now 
allowed  to  amend  bis  answer  in  tbis  respect.  (Or.  Code  of 
C.  P.,  sees.  94,  95.) 

If  tbe  plaintiff  was  not  satisfied  to  go  to  trial  on  tbis  de- 
fense, eitber  on  account  of  its  form  or  substance,  be  sbould 
bave  objected  to  it  at  tbe  proper  time,  by  motion  or  de- 
murrer. 

There  was  no  error  in  tbe  instructions  of  tbe  court  to  tbe 
jury.  Neitber  residence  upon  land  nor  its  enclosure  by 
artificial  means  is  absolutely  necessai*y  to  create  an  adverse 
possession  even  whore  tbe  premises  are  not  claimed  under 
color  of  title.  Eitber  of  these  circumstances  is  strong  evi- 
dence to  esta\)lisb  sucb  possession;  but  it  may  be  shown  in 
other  ways.  A  subjection  of  the  land  by  tbe  claimant  to 
such  uses  as  it  is  ordinarily  susceptible  of,  to  tbe  exclusion 
of  others,  is  an  adverse  possession;  and  tbat  subjection 
may  appear  by  its  cultivation  or  occupation  for  tbe  ordinary 
purposes  of  husbandry  or  pasturage. 

TJie  extent  of  the  land  to  which  an  adverse  possession  is 
claimed  must,  of  course,  be  clearly  indicated,  so  tbat  others 
may  see  and  respect  it;  but  it  need  not  be  shown  by  an 
artificial  enclosure.  It  is  to  an  enclosure  of  that  kind  tbat 
tbe  instruction  asked,  and  tbe  one  given  in  the  charge  of  tbe 
court,  evidently  bad  reference.  Tbe  former  speaks  of  an  ad- 
verse possession  of  land  within  limits  wbicb  the  defendant 
actually  encloses.  '*In  a  settled  farming  country,"  said  tbe 
judge,  "where  there  are  known  boundaries  to  claims  and 
possessions,  it  is  sufficient  if  the  occupant  exercise  owner 
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ship  over  the  land/'  Other  objects  than  an  artificial  strnc- 
inre  in  the  nature  of  fences  may  mark  the  limits  of  the 
possession  claimed,  sach  as  ravines,  waterconrses,  and  the 
like.  And  fnrrows  in  the  field,  mounds  at  short  distances 
apart,  and  many  other  devices,  not  constituting  strictly  an 
enclosure,  may  equally  answer  the  purpose.  The  subjection 
of  the  land  to  the  uses  of  the  claimant,  to  the  exclusion  of 
others,  and  the  identification  of  its  extent  with  reasonable 
certainty,  according  to  the  circumstances  of  the  case,  in  some 
visible  or  appreciable  way,  are  the  material  facts  neces- 
sary to  establish  the  adverse  character  of  the  possession. 

In  many  decisions  an  enclosure  is  spoken  of  as  essential, 
because  the  limits  of  the  land  in  question  could  only  be 
marked  conveniently  in  that  way.  But  the  essential  fact  is 
the  indication,  given  by  the  enclosure,  of  the  limits  to  which 
the  possession  claimed  extends.  None  of  thp  authorities 
deny  the  equal  efficacy,  with  an  artificial  enclosure,  of  6ther 
defined  boundaries  or  means  of  indicating  the  limits  of  a 
tract  to  which  the  possession  of  an  occupant  extends. 

In  the  present  case  there  was  evidence  tending  to  show 
that  the  premises  in  controversy  claimed  by  the  defendant 
had  been  enclosed  with  a  fence  more  than  twenty  years, 
though  the  enclosure  had  been  renewed  eight  or  nine  years 
previous  to  the  commencement  of  the  action. 

The  objection  that  the  transfer  of  Hall's  interest  to  the 
defendant  was  attempted  to  be  shown  by  parol  was  not 
well  taken.  The  evidence  was  not  offered  or  received  to 
show  such  transfer — which  could  only  be  done  by  deed — 
but  to  prove  that  Hall  abandoned  the  possession  and  sur- 
rendered it  absolutely  to  the  defendant,  who  thereupon  en- 
tered upon  the  land  and  held  it  adversely. 

The  refusal  to  admit  the  assessment  rolls  in  evidence  is 
BO  obviously  correct  as  to  require  no  consideration. 

Motion  for  a  new  trial  denied. 

14 
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Allen  v.  Deacon. 

CntCUIT  COUBT,   DiBTBICT  OT   CaLIFOBNIA. 

July  28,  1884. 

1.  Patkntkb  must  Mark  Patented  Articles — Section  4900  Revised 
Statutes  Construed. — ^The  patentee  having  put  his  patented  article 
upon  the  market  without  markin|y|^**  patented,"  as  required  by  section 
4900,  revised  statutes,  defendantf^thont  notice  of  the  patent,  from  time 
to  time  for  a  number  of  years  infringed  it.  In  1875,  while  making  a 
steam-condenser  having  in  it  the  patented  article,  he  was  notified  for  the 
first  time  that  it  was  patented,  whereupon  he  immediately  offered  to  pay 
the  established  royalty  for  all  the  patented  article  he  had  already  intro- 
duced into  that  condenser,  and  for  enough  more  to  finish  it,  but  the  pat- 
entee refused  to  accept  the  offer  unless  defendant  would  pay  the  entire 
royalty  for  all  previous  infringements  made  without  notice  of  the  patent, 
M'hich  defendant  refused  to  do.  Defendant  thereupon  finished  that  con- 
denser, using  sufficient  of  the  patented  article  for  that  purpose,  but  did 
not  otherwise  infringe  the  patent  after  notice.  Held,  that  defendant  was 
only  liable  for  the  infringement  arising  from  the  making  and  selling  the 
condenser  finished  after  receiving  actual  notice  of  the  patent. 

Before  Sawyeb,  Judge. 

Suit  for  infringement  of  patent.  The  opinion  states  the 
facts. 

W.  H.  Sharp,  for  the  complainant. 
John  (7.  Hall,  for  the  defendant. 

Sawyeb,  Circuit  Judge.  The  defendant  iiad  been  employ- 
ing the  patented  article  in  steam-engine  condensers  manu- 
factured by  him  for  several  years  prior  to  1875,  in  entire 
ignorance  of  the  existence  of  the  patent  sued  on.  The  pat- 
entee did  not  affix  the  word  **  patented"  to  the  article  man- 
ufactured by  him,  or  to  a  label  attached,  or  in  any  other 
way  indicate  that  it  was  patented.  Several  engines  in  steam- 
ers came  into  the  port  of  San  Francisco  having  the  article 
manufactured  and  sold  by  authority  of  the  patentee  in  their 
condensers,  without  any  indication  that  it  was  patented, 
and  the  defendant  had  often  examined  them.  He  was  en- 
tirely ignorant  that  there  was  a  patent  upon  it  till  the  mouth 
of  June,  1875.     While  building  the  condensers  of  the  Con-- 
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starUine  at  that  time,  after  he  had  got  the  larger  part  of  the 
patented  packing  iu»  he  was  notified  that  there  was  a  patent 
upon  it.  This  was  the  first  information  he  had  of  the  pat- 
ent. He  at  once  offered  to  pay  the  royalty  for  that  already 
used  in  the  condensers  of  the  ConMantine,  and  for  enough 
to  finish  them,  but  the  proprietor  of  the  patent  refused  to 
accept  such  payment  unless  he  would  pay  the  royalty  on  all 
he  had  used  during  the  preceding  years  while  he  was  igno- 
rant of  the  patent.  He  thereupon  finished  the  condensers, 
already  well  advanced  towards  completion;  but  he  has  in 
no  other  way  infringed  the  patent  since  he  had  notice.  This 
defense  was  set  up  in  the  answer,  and  established  by  the 
evidence;  it  is  therefore  available  as  a  defense.  (Rubber 
Co.  V.  Groodyear,  9  Wall.  801.)  The  master  only  made  an 
allowance  for  the  infringement  by  use  of  the  patented  arti- 
cle in  the  condensers  of  the  Conslantine  in  accordance  with 
the  provisions  of  section  4900,  revised  statutes,  that,  *Mn 
any  Buit  for  infringement,  by  the  party  failing  so  to  mark 
[as  before  provided  in  the  section],  no  damage  shall  be  re- 
covered by  the  plaintiff,  except  on  proof  that  the  defend- 
ant was  duly  notified  of  the  infringement,  and  continued 
after  such  notice  to  make,  use,  or  vend  the  article  patented." 
The  complainant  excepts  to  the  master's  report  on  this 
ground,  and  insists  that  damages  and  profits  should  have 
been  allowed  for  all  prior  infringements.  The  complainant 
insists  that  when  the  defendant  continues  to  infringe  after 
notice,  he  is  not  limited  in  his  recovery,  under  the  statute, 
to  the  damages  and  profits  accrued  from  the  infringement 
subsequent  to  the  notice,  but  claims  that  if  the  defendant 
continues  to  infringe  after  notice,  he  is  entitled  to  recover 
all  the  profits  and  damages  resulting  from  the  iufringement 
from  the  beginning  of  the  infringement.  I  am  unable  to 
take  this  view.  No  case  has  been  brought  to  my  notice  in 
which  this  precise  point  has  been  decided.  I  think,  how- 
ever, the  fair  construction  of  the  provision  of  the  statute  is 
that  the  recovery  shall  not  be  had  'upon  infringements  oc- 
curring while  the  infringer  is  ignorant  of  the  patent,  under 
the  conditions  stated  in  the  statute,  but  shall  be  limited  to 
the  infringements  arising  after  notice.    If  mistaken  in  this, 
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I  do  Dot  think  tbe  infringemeDt  after  notice  in  qnestion  is 
of  such  a  wilful  nature  as  to  incur  the  penalty  of  a  recov- 
ery for  all  prior  infringements  without  notice  of  the  patent. 
Immediately  upon  receiving  notice,  before  completing  the 
machine,  already  far  advanced  in  construction,  defendant 
offered  to  pay  the  full  royalty  established,  for  the  whole 
machine,  and  plaintiff  refused  to  accept  it  without  payment 
for  all  prior  infringements.  It  was  his  own  fault  that  he  did 
not  receive  compensation  for  the  liability  that  accrued  un- 
der the  statute  after  notice. 

I  think  complainant  entitled  to  costs.  Although  there 
was  a  general  offer  to  pay  the  royalty,  which  complainant 
refused  to  accept,  there  was  no  actual  tender  of  any  specific 
sum  of  money,  and  no  tender  kept  good,  and  brought  into 
court,  such  as  would  be  required  in  an  action  at  law  to 
relieve  a  party  from  cost;  besides,  the  answer  raised  other 
issues  which  the  complainant  was  required  to  contest. 

The  exceptions  to  the  master's  report  are  overruled,  and 
the  report  confirmed. 

Let  a  final  decree  be  entered  in  favor  of  the  complainant 
for  the  amount  found  by  the  master,  with  costs. 


William  T.  Cottier  et  al.  v.  Susan  A.  Stimson 

ET  al. 

Circuit  Court,  District  of  Oregok. 
August  1,  1884.. 

1.  Notice  of  Special  Matter  under  Section'  4920  Revised  Statutes. — 

Notice  of  special  matter  in  an  action  for  the  infringement  of  a  patent  is 
not  a  pleading,  and  instead  of  being  put  in  tlie  answer,  should  be  served 
on  the  adverse  party. 

2.  Special   Plea   ix  Action  for  Infringement. — Special  matters  which 

may  be  given  in  evidence  under  the  general  issue,  and  a  notice  in  such 
action,  may  also  be  pleaded  specially;  but  special  pleas  must  conform  to 
the  code  of  civil  procedure. 

3.  The  Eastmond  Patent,  No.  171,926,  January  11,  1876.— Neither  the 

Holt  patent,  No.  147,266,  issued  February  10.  1874,  nor  "A  Treatise  ou 
Ventilation,"  written  by  Lewis  W.  Leeds,  and  printed  by  John  Wiley  & 
Sons,  New  York,  187 1.  anticipated  the  invention  of  Elbert  Eastmond, 
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entitled  in  the  application  for  a  patent,  made  September  22,  1875,  "Im- 
provement in  Ventilating  Water-closets." 
4.  Damages. — The  amount  of  the  royalty  charged  and  paid  for  the  use  of  the 
invention  taken  aa  the  measure  of  damages  for  an  infringement  of  the 
patent  therefor. 

Before  Deady,  District  Judge. 

3L\  C.  P,  Heald  and  Mr.  E.  £f.  JUeirill,  for  the  plaintiffs. 
J/r.  D.  P.  Kennedy,  for  the  defendants. 

Deadt,  J.  This  action  is  brought  to  recover  damages  for 
the  infringement  by  the  defendants  of  a  patent  for  an  *' im- 
provement in  the  ventilation  of  water-closets,"  applied  for 
bj  Elbert  Eastmond  on  September  22,  1875,  and  issued 
January  11,  1876,  to  said  Eastmond  and  his  assignee,  Wil- 
liam T.  Cottier. 

The  case  was  heard  by  the  court  without  a  jury,  on  the 
amended  complaint,  the  answer  thereto,  and  the  reply.  The 
answer  contains  a  plea  of  *'not  guilty,"  and  notice  of  the 
following  *'  special  matters  "  as  provided  in  section  4920  of  the 
revised  statutes:  1.  That  the  alleged  invention  was  previously 
patented  to  Jared  Holt,  on  February  10,  1874,  by  letters 
No.  147,26t>;  2.  That  it  was  previously  described  in  a 
printed  book  entitled  '*A  Treatise  on  Ventilation,"  written 
by  Lewis  W.  Leeds,  and  published  in  New  York  in  1871; 
and  3.  That  a  like  apparatus  and  system  of  ventilation  was 
previously  constructed,  known,  and  used  at  different  places 
in  the  United  States  and  Europe,  of  which  proof  was  only 
offered  as  to  two  instances;  namely,  in  the  year  1871,  on  the 
south-east  corner  of  block  55  in  Portland,, by  J.  H.  Drum- 
mond  and  John  C.  Carson;  and  in  the  year  1870,  in  the 
town  of  Fond  du  Lac,  Wisconsin,  by  Edward  Squires. 

The  answer  also  contains  two  special  pleas  to  the  effect: 
1.  That  the  plaintiffs  have  '*  constructed  specimens  "  of  their 
alleged  invention  without  marking  them  ''patented,"  and 
without  notifying  the  defendants  of  the  alleged  infringe- 
ment; and  2.  That  the  alleged  invention  was  not  useful  at 
the  time  of  its  production  by  the  said  Eastmond. 

Both  the  pleas  and  notice  conclude  to  ''  the  country,"  as 
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if  aD  issue  was  formed  thereby.  And  iu  their  replication 
the  plaintiffs  join  in  this  supposed  issue  by  the  common 
similiter — and  "the  plaintiff  doth  the  like" — and  then  pro- 
ceed to  controvert  each  of  the  pleas  and  notice. 

The  notice  is  not  a  plea,  but  only  an  awkward  substitute 
for  one,  and  needs  no  reply.  It  is  no  part  of  the  answer, 
and  ought  simply  to  have  been  served  on  the  adverse  parties, 
so  that  the  matters  contained  in  it  could  be  given  in  evi- 
dence under  the  general  issue  of  "not  guilty."  {Tease  y. 
Huntijigdon,  23  How.  9.)  And  these  matters  might  have 
been  set  up  in  special  pleas,  without  otherwise  giving  notice 
of  them,  and  that  is  the  better  way,  as  being  in  harmony 
with  the  system  of  pleading  prescribed  by  the  code. 

As  the  two  special  pleas  or  defenses  are  made  under  the 
code,  they  need  not  have  concluded  to  the  country;  and  as 
they  consisted  of  new  matter,  which  did  not  make  an  issue 
with  any  allegation  in  the  complaint,  they  ought  not  to  have 
so  concluded,  even  at  common  law,  but  with  a  verification; 
and  this  the  defendants  are  ready  to  verify. 

The  plea  of  "not  guilty  "puts  in  issue  the  alleged  acts 
of  the  defendants,  constituting  the  infringement  of  the  let- 
ters-patent. But  on  the  argument  it  was  practically  ad- 
mitted that  the  water-closet  of  the  defendants  is  an  infringe- 
ment in  form  and  operation  of  the  plaintiffs*  patent;  and 
they  are  entitled  to  recover  damages  therefor  unless  the  de- 
fendants can  maintain  the  other  defenses  to  the  action,  or 
some  one  of  them. 

The  last  plea — that  the  invention  is  not  useful — was 
abandoned  on  tlie  argument,  so  that  the  defense  is  now  con- 
fined to  the  omission  of  the  plaintiffs  to  mark  the  article  iu 
question  "patented;"  the  anticipation  of  the  Eastmond 
patent  by  the  Holt  patent;  Leeds'  Treatise  on  Ventilation; 
and  the  prior  knowledge  and  use  of  the  invention  by  Squires 
and  Carson.  And  as  to  all  these  the  burden  of  proof  is 
upon  the  defendant — the  patent  to  Eastmond  and  Talbot 
being  admitted,  and  also  that  the  plaintiffs  are  the  due  and 
lawful  assignees  of  the  same  for  this  county. 

In  the  specification  upon  which  the  Eastmond  patent  is- 
sued, it  is  stated  that  experiment  has  proved  that  when  a 
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watei^olosefc  is  placed  tightly  upon  a  yault,  and  constrncted 
80  as  to  form  a  eontinnous  and  duly  proportioned  air-cbam- 
ber  between  the  walls  thereof  from  the  vault  to  the  roof, 
with  a  hooded  exit  for  the  air  in  the  peak  of  the  latter,  a 
cnrrent  of  air  will  flow  downward  into  the  vault  through  the 
holes  in  the  seat,  and  thence  upward  through  said  air-cham- 
ber and  out  at  the  exit,  thereby  keeping  the  air  in  the  closet 
pure.     And  Eastmond  claims  therein  as  his  invention: 

''  1 .  The  application  of  a  draught  of  air  through  the  vault 
A,  between  the  interior  and  exterior  coverings  of  a  water- 
closet,  thence  upward  to  the  exterior  atmosphere,  for  the 
purpose  of  keeping  the  watei^closet  pure  and  wholesome; 
and, 

*'2.  A  double*wall  privy,  seated  upon  its  vault  so  that  no 
air  can  enter  the  vault  except  through  the  holes  in  the  seat 
of  the  privy,  whereby  the  atmosphere  of  the  closet  is  kept 
pure  by  means  of  a  continuous  downward  draught  through 
the  holes  and  an  upward  draught  through  the  double  wall 
of  the  privy,  all  constructed  substantially  as  described.*' 

The  fresh  air  comes  in  at  the  doorway,  and  as  it  is  drawn 
down  into  the  vault  below,  carries  with  it  and  drives  befoi*e 
it  the  fetid  exhalations  and  odors  from  the  vault,  and  thus 
keeps  the  chamber  of  the  closet  ventilated. 

The  explanation  offered  on  the  argument  of  this  phenom- 
enon is  based  upon  the  assumption  that  decomposition  is 
constantly  going  on  in  the  vault,  which  generates  heat,  and 
causes  a  rarefaction  of  the  air,  or  a  partial  vacuum  therein, 
into  which  the  heavy  cold  air  presses.  But  however  this 
may  be,  it  is  admitted  in  this  case  that  the  result  is  pro- 
duced by  the  construction  of  a  water-closet  in  the  manner 
indicated. 

Holt's  invention  is  styled  in  his  specification  '*  an  improve- 
ment on  privy-house,"  and  consists  in  a  *' privy-house" 
placed  on  a  vault  with  double  walls  so  as  to  furnish  an  air- 
chamber  or  passage  from  the  vault  to  the  opening  in  the 
roof,  with  a  "series  of  openings"  in  the  "outer  casing" 
below  the  floor  "for  the  admission  of  fresh  air  into  the 
vault; "  and  he  claims  as  his  invention: 

"  The  outer  casing  B,  having  the  inlet-openings  E,  for 
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the  admission  of  fresh  air  into  the  vault,  in  combination 
with  the  walls  of  the  interior  chamber  A,  arranged  so  as  to 
form  the  ventilating  passages  G,  sabstantially  as  and  for  the 
purpose  specified." 

The  sttccessfal  working  of  this  invention  also  assumes 
that  a  more  or  less  vacuum  is  formed  in  the  vault  from  natu- 
ral causes,  into  which  the  fresh  air  from  without  will  pass 
and  drive  upward  and  outward  the  lighter  fetid  air. 

But  these  inventions  are  not  identical.  Indeed,  they  are 
radically  different,  both  in  operation  and  result.  In  Holt's 
patent  the  fresh  air  is  admitted  below  the  seat,  and  instead 
of  directly  ventilating  the  chamber  of  the  closet,  must  have 
the  effect  in  some  measure  to  drive  the  foul  air  up  through 
the  holes  in  the  seat  into  the  chamber,  as  well  as  up  the  air- 
passage  between  the  walls.  By  causing  the  fresh  air  to  mix 
with  the  foul,  the  latter  may  be  diluted  and  rendered  so 
much  the  less  offensive,  as  it  rises  into  the  chamber;  but 
that  is  all. 

Counsel  for  defendants  contend  that  the  downward  draught 
of  air  in  the  Eastmond  patent  is  only  an  extended  or  double 
use  of  the  upward  draught  of  the  Holt  patent,  and  therefore 
not  a  patentable  invention.  (Citing  Boberta  v.  Byer,  91  U. 
S.  150,  and  Brown  v.  Piper,  Id.  37.)  In  the  former  of  these 
cases  it  was  held  that  ''  it  is  no  new  invention  to  use  an  old 
machine  for  a  new  purpose,"  and  therefore  a  mere  change 
in  the  form  and  proportions  of  the  compartments  of  a  re- 
frigerator, so  as  to  utilize  the  descending  instead  of  the  as- 
scending  current  of  endlessly  circulating  air,  was  only  a 
double  use  of  such  refrigerator.  In  the  latter  it  was  held 
that  a  patent  for  an  apparatus  for  preserving  fish  and  other 
articles  in  a  close  chamber,  by  means  of  a  freezing  mixture, 
having  no  contact  with  the  atmosphere  of  the  preserving- 
chamber,  covered  nothing  but  a  double  use  of  the  well- 
known  ice-cream  freezer. 

But  in  this  case  a  draught  of  air  toward  a  vacuum,  which 
is  not  patentable,  and  may  be  used  by  any  one,  is  applied 
by  the  Eastmond  patent  to  the  ventilation  of  a  water-closet 
in  a  peculiar  and  essentially  different  manner  from  that  iu 
the  Holt,  and,  so  far  as  appears,  with  veiy  different  results. 


Dist.  Or.J  Cottier  v.  Stimson.  217 

1884.]  Opinion  of  the  Court — Deady,  J. 

Objection  is  made  to  the  introdaction  of  the  book  enti* 
tied  ''A  Treatise  on  Ventilation,"  because  it  does  not  appear 
to  be  a  'Sprinted  publication"  within  the  meaning  of  the 
statute;  and  it  was  admitted  subject  to  the  objection.  It  is 
a  book  of  two  hundred  and  twenty-six  pages,  and  purports 
to  be  the  second  edition  of  two  courses  of  lectures  deliv- 
ered on  the  subject  of  ventilation  by  Lewis  W.  Leeds^ 
before  the  Franklin  Institute,  at  Philadelphia.  By  the  title- 
page  it  appears  to  have  been  printed  by  ''John  Wiley  & 
Son,  New  York,  1871,"  who  style  themselves  "  publishers." 
But  there  is  no  other  evidence  than  what  is  furnished  by 
this  copy  that  the  work  was  ever  on  sale  or  in  circulation. 

In  Walker  on  Patents,  sec.  56,  it  is  said  that  ''a  printed 
publication  is  anything  which  is  printed,  and  without  any 
injunction  of  secrecy  is  distributed  to  any  part  of  the  public 
in  any  country.  Indeed,  it  seems  reasonable  that  no  actual 
distribution  need  occur,  but  that  exposure  of  printed  mat- 
ter for  sale  is  enough  to  constitute  a  printed  publication." 

But  something  besides  printing  is  required.  The  statute 
goes  upon  the  theory  that  the  work  has  been  made  acces- 
sible to  the  public,  and  that  the  invention  has  thereby  been 
given  to  the  public  and  is  no  longer  patentable  by  any  one. 
Publication  means  put  into  general  circulation  or  on  sale 
where  the  work  is  accessible  to  the  public.  (See  Beeves  v. 
Keystone  Bridge  Co.,  5  Fish.  Pat.  Gas.  467.) 

In  the  nature  of  things,  it  is  not  improbable  that  this 
work  has  been  regularly  published  and  is  in  general  circula- 
tion, at  least  among  those  interested  in  the  subject.  It  is 
not  likely  that  it  was  printed  for  private  circulation.  But  I 
doubt  if  the  evidence  is  sufBcient  to  warrant  such  a  conclu- 
sion. It  does  not  appear  that  any  other  copy  of  it  is,  or 
ever  was,  in  existence,  or  that  it  was  ever  placed  publicly 
on  sale  or  otherwise  distributed  among  or  made  accessible 
to  the  public  or  any  considerable  portion  of  the  community. 

But  waiving  this  objection,  the  invention  of  Eastmond  is 
neither  described  nor  referred  to  in  it.  The  portion  of  the 
work  relied  on  to  prove  the  anticipation  of  the  invention  is 
a  sort  of  supplemental  chapter,  found  on  pages  171  to  176, 
both  inclusive.     It  is  devoted  to  the  ventilation  of  hospitals^ 
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and  particularly  describes  a  plan,  famished  bj  the  aathor 
to  the  sanitary  commission  dnriug  the  war,  which  appears 
to  have  received  a  prize  at  the  Paris  exhibition,  as  a  part  of 
an  American  sanitary  collection. 

It  is  illustrated,  on  page  173,  by  a  diagram  of  a  hospital 
with  a  latrine,  or  water-closet,  attached,  showing  the  method 
of  veutilation  by  the  application  of  heat  below  to  form  up- 
ward currents  of  air  between  the  walls  of  the  building  and 
the  action  of  the  wind  in  passing  over  the  escape  or  ven- 
tilator in  the  roof  of  the  building,  with  an  upward  slope, 
thereby  sucking  the  air  from  below  and  forming  a  partial 
vacuum  which  helps  to  maiutain  the  current  of  air  from  be- 
low. The  author  styles  it  the  principle  of  the  Emerson 
ventilator  applied  to  ridge  ventilation.  In  the  adjoining 
latrine  a  current  of  air  appears  to  be  sent  down  through  the 
holes  in  the  seat,  from  whence  it  is  drawn  through  the  vault 
and  upward,  and  discharged  through  a  large  ventilating 
shaft,  instead  of  a  passage  between  the  walls.  This  ventila- 
tion of  the  latrine  is  particularly  described  on  page  175,  and 
the  author  says  was  first  applied  by  him  to  the  ventilation 
of  the  latrine-room  of  a  hospital  in  Washington  in  1863. 

But  the  radical  difference  between  the  two  systems  is  this: 
the  ventilating  shaft  in  Leeds's  plan  must  be  brought  in  con- 
tact with  artificial  heat,  so  as  to  rarefy  the  air  therein  and 
cause  the  current  to  flow  upward.  This  would  be  imprac- 
ticable in  the  case  of  the  ordinary  detached  water-closet, 
for  the  ventilation  of  which  the  Eastmond  patent  is  particu- 
larly intended. 

The  Squires  closet  has  no  other  resemblance  to  the  East- 
mond patent  than  the  ventilating  space,  not  made  by  a  dou- 
ble house,  but  by  an  outer  and  inner  wall,  consisting  of  the 
weather-boarding  on  the  one  side  and  the  ceiling  on  the 
other,  and  catting  an  inch  of  the  girt  and  plate  away,  so  as 
to  make  the  opening  between  the  walls  continuous.  It  also 
has  a  hip-roof  with  a  ventilating  pipe  in  the  top;  but  this 
pipe  does  not  appear  to  be  covered  with  a  hood  and  open 
at  the  sides,  as  the  one  in  the  Eastmond  patent,  with  a  view 
of  producing  a  vacuum  therein  by  the  action  of  the  wind. 
The  foul  air  may  pass  up  from  the  vault  between  the  walls 
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and  oat  this  ventilator  if  there  is  any  adequate  canse  to  pro- 
dace  such  result;. 

It  does  not  appear  from  the  evidence  that  the  ventilation 
of  this  closet  involves  in  any  wav  the  nse  of  a  cnrrent  of 
fresh  air;  and  if  it  does,  it  is  not  shown  when  or  how  it 
enters.  The  holes  in  the  seats,  according  to  the  diagram, 
appear  to  be  closed,  and  there  are  no  indications  thereon 
that  the  current  is  expected  to  enter  the  doorway  and  pass 
down  through  the  seat  into  the  vanlt,  as  in  the  Eastmond 
patent.  But  it  is  stated  on  the  diagram  that  the  house  pro- 
jects over  the  vault  four  or  five  inches  on  each  side. 

This  being  so,  it  might  be  inferred  that  a  current  of  fresh 
air  entered  the  vault  below  the  floor,  as  in  the  Holt  patent, 
through  the  space  caused  by  this  projection,  between  the 
vanlt  and  the  sill  of  the  honse.  But  it  is  also  stated  on  the 
diagram  that  the  house  'Ms  not  banked  around  at  the 
bottom,  but  sides  run  down  into  ground,"  and  this,  if  so, 
will  prevent  the  fresh  air  from  entering  there.  The  burden 
of  proof  is  on  the  defendants  to  show  the  similarity  in  these 
structures  and  their  mode  of  ventilation,  and  they  have  not 
succeeded. 

The  Carson  closet  is  an  ordinary  one — weather-boarded 
outside  and  ceiled  inside,  and  seated  on  a  vault  above  the 
ground.  It  may  take  air  downward  through  the  holes  in 
the  seat,  but  it  is  open  on  the  outside  between  the  roof  and 
the  plate,  the  width  of  the  rafters,  and  it  is  as  likely  to  re- 
ceive fresh  air  throngh  this  opening  as  elsewhere,  and  tlius 
•check  the  upward  current,  if  any,  and  even  send  it  downward 
to  the  vault  and  out  the  holes  in  the  seat  into  the  chamber. 

Both  the  court  and  counsel  examined  this  closet  on  the 
ground,  and  if  the  Eastmond  patent  does  not  succeed  in 
keeping  a  purer  atmosphere  about  such  a  place  than  there 
was  about  it,  it  is  not  worth  talking  about. 

But  neither  of  these  closets  was  designed,  nor  apparently 
adapted  nor  used,  to  produce  the  result  claimed  for  the 
Eastmond  patent.  And  whatever  similarity  of  structure 
or  effect  there  may  be  between  them  is  accidental  and  com- 
mon to  most  water-closets.     (Walker  on  Pat.,  sees.  67,  68.) 

The  evidence  supports  the  first  special  plea  so  far  as  the 
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omission  of  the  plaintiffs  to  mark  their  water-closets  with 
the  word  ''  patented  "  is  concerned,  bat  it  fails  upon  the  al- 
legation that  they  had  not  otherwise  notified  the  defendants 
of  the  alleged  infringement.  On  the  contrary,  the  proof  is 
satisfiictory  that  the  defendant  David  Stimson  was  notified 
by  the  plaintiff  D.  W.  Williams  of  the  infringement  some 
months  before  the  commencement  of  this  action,  and  con- 
tinued the  use  of  the  water-closet  until  after  its  commence- 
ment, when  the  ventilator  was  removed  from  the  roof. 

Tlie  evidence  on  the  subject  of  damages  is  meagi^e.  Tak* 
iiig  tbo  amount  of  the  royalty  charged  and  paid  for  the  single 
use  of  the  invention  as  a  measure  of  damages,  the  finding 
will  be  for  the  plaintiff  in  the  sum  of  twenty-five  dollars, 
with  leave  to  move,  on  notice  to  the  defendants,  for  judg- 
ment for  a  greater  sum,  as  provided  in  section  4919  of  the 
revised  statutes. 


United  States  t;.  J.  F.  Madison. 

District  Court,  District  of  Califgrnia. 
August  6,  1884. 

1.  Perjury — Timber-culture  Act — Oath — Who  can  Administer. — To 
make  a  pai*ty  liable  to  prosecution  for  perjury  in  a  United  States  court,  it 
does  not  matter  that  the  oath  taken  by  him  when  endeavoring  to  beueiit 
by  the  "  timber-culture  act  "  was  taken  before  an  officer  authorized  by  a 
state,  rather  than  one  authorized  by  the  United  States,  to  administer 
oaths. 

Before  Hoffman,  District  Judge.  ^ 

Opinion  overruling  demurrer  to  indictment. 

S.  O.  Hilborn,  United  Slates  attorney ^  and  Carroll  Cook, 
Assistant  United  States  oMorney,  for  the  United  States. 

7F.  W.  Mon'oto,  for  tlie  defendant. 

Hoffman,  J.  It  is  not  4;o  be  disputed  that  to  constitute 
perjurj  or  false  swearing  under  the  laws  of  the  United 
States  it  must  appear  that  the  officer  administering  the  oath 
was  authorized  to  administer  it  by  the  laws  of  the  United 
States.     {United States  v.  CurtiSy  107  U.  S.  671.) 
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Tbe  section  of  the  revised  statutes  (sec.  5392)  under 
"which  this  indictment  is  drawn  denounces,  in  substance,  a 
false  oath  taken  ''before  a  competent  tribunal,  officer,  or 
person,"  eta.  The  officer,  tribunal,  or  person  here  referred 
to  is  an  officer,  tribunal,  or  person  competent  %indei'  the  laiva 
of  the  United  States  to  administer  the  oath  alleged  to  be  false. 

By  tbe  second  section  of  the  act  of  June  14,  1878,  it  is 
provided  that  the  "person  applying  for  the  benefit  of  this 
act  shall  *  *  *  make  affidavit  before  the  register  or 
the  receiver,  or  the  clerk  of  some  court  of  recoj^d,  or  ojicei' 
authorized  to  administer  oaths  in  the  district  where  the  land 
is  situated." 

It  is  evident  that  the  courts  of  record  referred  to  include 
state  courts  of  record  as  well  as  those  of  the  United  States. 
If  the  latter  alone  bad  been  intended,  it  would  have  been  so 
stated.  If  the  clerks  of  the  United  States  courts  were  the 
only  clerks  of  courts  of  record  intended  to  be  authorized  to 
administer  the  oaths,  the  expression  '*  clerk  of  sovie  court  of 
record"  is  singularly  inapt.  And  the  object  of  the  act, 
which  is  "to  encourage  the  growth  of  timber  on  tbe  w^est- 
em  prairies,"  would  be  to  a  considerable  extent  defeated  if 
the  applicant  is  obliged,  in  tbe  absence  of  the  register  and 
the  receiver,  to  resort  to  the  clerks  of  the  circuit  or  of  tbe 
district  courts,  whose  offices  may  be  remote  from  the  dis- 
trict where  the  entry  is  to  be  made. 

If,  then,  as  I  cannot  doubt,  congress  intended  the  affida- 
vit to  be  made  before  tbe  clerk  of  any  court  of  record,  the 
same  policy  demanded  that  the  "officer  authorized  to  ad- 
minister oaths  in  the  district  where  tbe  land  is  situated " 
should  be  an  officer  so  authorized,  either  by  the  state  law 
or  by  the  United  States  law. 

Tbe  words  "in  the  district  where  the  land  is  situated" 
clearly  point  to  a  local  officer  residing  or  exercising  his 
functions  in  the  district,  and  who  might  be  applied  to  with- 
out unnecessary  expense  or  inconvenience. 

If  this  be  the  true  construction  of  the  law,  it  follows  that 
congress,  by  authorizing  tbe  affidavit  to  be  taken  before 
such  officer,  has  rendered  him  "  competent,*'  as  fully  as  the 
register  or  receiver,  to  administer  it,  and  the  affidavit,  if 
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false,  falls  within  the  terms  of  the  section  nnder  which  the 
indictment  is  drawn. 

It  is  not  denied  that  the  notary  public  by  whom  the  oath 
in  this  case  was  administered  was  an  officer  authorized  by 
the  laws  of  this  state  to  administer  oaths  in  the  district 
where  the  land  is  situated. 

The  demurrer  must  be  oyerruled. 


In  re  Ah  Quan  on  Habeas  Corpus. 

Circuit  Court,  District  op  California. 
August  7,  1884. 

1.  Cminehk  Restriction  Act  of  1884— Chinksk  Laborers  in  Ck)UNTRT  at 

Datk  op  Treaty. — Chinese  laborers  who  were  in  the  United  States  on 
the  seventeenth  day  of  November,  1880,  and  who  departed  from  the 
United  States  prior  to  June  6,  1882,  before  the  collector  of  the  port  was 
prepared  to  give  the  certificate  required  by  section  4  of  the  original  act, 
are  entitled  to  re-enter  the  United  States  on  satisfactory  evidence  other 
than  the  certificate  prescribed  in  said  section  4,  that  they  resided  in  the 
United  States  on  November  17,  1880,  or  came  into  the  United  States 
between  that  date  and  August  4,  1882. 

2.  The  Same — Evidence  as  to  Chinese   IjABorkrs   Departing   after 

June  6,  1882. — The  only  evidence  upon  which  Chinese  laborers,  who  de- 
parted from  the  United  States  after  June  6,  1882,  can  now  be  admitted, 
is  a  certificate  containing  all  the  essential  matters  required  by  section  4  of 
the  original  act,  or  the  certificate  provided  for  in  the  amendatory  act;  and 
Chinese  laborers  who  departed  from  the  United  States  prior  to  July  5, 
1884,  or  before  the  collector  was  prepared  to  issue  eertificates  under  the 
latter  act,  having  such  a  certificate  regularly  issued  under  the  act  of 
1882,  and  who  produce  it  to  the  collector  on  their  return,  are  prima  facte 
entitled  to  re-enter  the  United  States,  although  they  do  not  arrive  till 
after  July  5,  1884. 

3.  The  Same — Laborers  Departin^g  Under  Act  of  July  5,  1884. — Chinese 

laborers  who  have  departed  from  the  United  States  since  the  collector 
has  been  prepared  and  ready  to  furnish  the  certificate  required  by  section 
4  of  the  restrictive  act,  as  amended  by  the  act  of  July  5,  1884,  can  only 
re-enter  the  United  States  upon  the  production  of  the  certificate  required 
by  said  amendment,  which  is  the  only  evidence  to  show  a  prima  facie 
right  in  such  cases  to  re-enter  the  United  States.  Should  the  United 
States  produce  evidence  to  overthrow  such  prima  facie  evidence  of  a 
right  to  re-enter  the  United  States,  the  party  claiming  the  right  to  re- 
enter may  rebut  such  evidence  produced  by  the  United  States,  by  any 
evidence  generally  competent  under  the  ordinary  rules  of  evidence. 
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4.  The  Samk— Chinksb  not  Labobsbs  under  Act  of  Jolt  5,  1884. — 

Chineae,  other  than  Chinese  biborers,  entitled  under  the  treaty  with 
China,  and  not  prohibited  from  entering  the  United  States  by  the  said 
restriction  act,  who  left  China  or  other  foreign  country  before  July  5, 
1884,  on  their  way  to  enter  the  United  States,  are  now  entitled  to  enter 
upon  such  satisfactory  evidence  as  was  recognized  as  competent  and 
sufficient  before  the  passage  of  said  amendatory  act  of  July  5,  1884. 

5.  Thje  Same — Wife  and  Children  of  Chinese  Other  than  Laborers 

UNDER  Act  of  1884. — The  wife  or  minor  child  of  a  man  of  the  Chinese 
race  entitled  to  come  to  the  United  States,  other  than  a  Chinese  laborer, 
is  a  "Chinese  person"  within  the  meaning  of  said  original  and  amenda- 
tory restriction  acts,  and  entitled  to  enter  upon  the  production  of  the 
required  certificate,  but  not  otherwise,  under  the  provisions  of  the  said 
amendatory  act.  They  cannot,  nor  can  either  of  them,  enter  upon  the 
certificate  issued  to  the  husband,  or  father  alone,  not  embracing  the  re- 
quired description  and  name  of  the  wife  or  child.  There  must  be  either 
an  independent  certificate,  such  as  requii*ed,  or  the  certificate  issued  to 
the  husband,  or  father,  must  also  contain  a  certificate  of  the  facts  re- 
quired by  tbe  statute,  both  as  to  the  wife,  and  as  to  each  minor  child 
sought  to  be  introduced.  But  the  wife  and  minor  children  who  have  not, 
in  fact,  adopted  the  occupation  of  a  laborer,  of  a  Chinese  man,  should  be 
deemed  to  belong  to  the  class  to  which  the  husband  or  father  belongs. 

Before    Sawyer,   Circuit   Judge,   and   Hoffman,   District 

Judge. 

Application  for  a  writ  of  habeas  corpus, 

S.  0.  Hilborn,  United  States  attoi*ney,  for  the  United  States, 
intervenor. 

T.  D.  Riordany  E,  D,  Wheeler,  Ha'i^vey  Broum,  and  L.  «/. 
Moivry,  for  tbe  petitioner. 

By  the  Court,  Sawyer,  Circuit  Judge.  Upon  careful  con- 
sideration of  the  act  approved  July  5,  1884,  to  amend  an 
act  entitled,  "an  act  to  execute  certain  treaty  stipulations 
relating  to  Chinese,"  etc.,  we  hold,  and  we  have  determined 
in  pa.ssing  upon  the  right  of  Chinese  to  enter  the  United 
States  to  be  governed  by  the  rules,  as  stated  in  the  following 
propositions: 

1.  Chinese  laborers  who  were  in  the  United  States  on  the 
seventeenth  day  of  November,  1880,  and  who  departed  from 
the  United  States  prior  to  June  6,  1882,  before  the  collector 
of  the  port  was  prepared  to  give  the  certificate  required  by 
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sectiou  4  of  the  origiual  act,  are  entitled  to  re-enter  the 
United  States,  on  satisfactory  evidence,  other  than  the  cer- 
tificate prescribed  in  said  section  4,  that  they  resided  in  the 
United  States  on  November  17,  1880,  or  came  into  tlie 
United  States  between  that  date  and  August  4,  1882. 

There  is  nothing  in  the  amendatory  act  on  this  point,  that 
requires  a  construction  more  unfavorable  to  Chinese  labor- 
ers, than  that  given  by  us  in  Leong  Tick  Dew,  anUy  p.  38, 
to  the  original  act. 

Upon  dropping  the  word  ''and,'*  after  the  clause  in  section 
8  in  the  original  act,  "the  two  foregoing  sections  shall  not 
apply  to  Chinese  laborers,  who  were  in  the  United  States  ou 
the  seventeenth  day  of  November,  1880,"  etc.,  and  substi- 
tuting therefor  in  the  amendatory  act,  "  no?'  shall  said  sections 
apply  to  Chinese  laborers  who  shall  produce  to  said  master, 
etc.,  *  *  *  the  evidence  hereinafter  in  this  act  required 
of  his  being  one  of  the  laborers  in  this  section  mentioned," 
two  classes  are  indicated — the  general  class,  embracing  all, 
who  were  in  the  United  States  between  the  two  dates,  and 
the  sub-class,  being  those  of  that  class,  who  could  obtain  the 
certificate  provided  for  in  the  next  following  section  4.  This 
change  renders  the  propriety  of  our  construction  of  the 
original  act,  still  more  apparent,  and  seems  intended  to 
affirm  it.  Section  4  only  applies,  and  in  the  nature  of  things, 
can  only  apply,  to  those  Chinese  laborers  in  the  country  at 
the  dates  mentioned,  who  departed  from  the  country  after 
the  passage  of  the  act;  for  as  to  those,  who  had,  already,  de- 
parted, it  was  impossible  for  the  collector  to  go  ou  board 
of  the  vessel,  hefo^^e  their  departure,  and  make  the  prescribed 
list,  or  deliver  the  prescribed  certificate.  The  last  clause 
of  section  4,  making  the  prescribed  certificate  **the  only 
evidence  permissible  to  establish  a  right  of  re-entry,"  has 
reference,  alone,  to  those  Chinese  laborers,  provided  for  in 
the  first  part  of  the  same  section,  and,  in  the  nature  of  things, 
could,  only,  refer  to  that  class,  for  as  to  no  other  could  the 
collector  possibly  go  aboard  the  vessel  before  her  departure, 
and  make  the  list,  and  issue  the  certificate.  The  act,  cer- 
tainly, did  not  contemplate  that  the  collector  should  perform 
these  acts  upon  vessels,  and  in  regard  to  Chinese  laborers. 
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already,  gone.  The  langange  is,  ''the  sat'c^  certificate  shall 
be  the  only  evidence,"  etc.  What  is  the  **«airf  certificate"? 
Clearly,  the  certificate  which  the  collector  is  to  issue  to  the 
departing  laborer,  in  pursuance  of  the  provisions  of  the  first 
clause  of  the  section,  upon  goiug  aboard  the  vessel  and  mak- 
ing the  required  list  before  her  departure.  It  could  be  no 
other.  No  other  certificate  is  provided  for,  and  this  could 
not  be  done,  and  congress  did  not  do,  or  intend  to  do,  so 
unreasonable  a  thing,  as  to  give  a  right  to  a  certificate,  and 
impose  the  correlative  duty  to  produce  it,  as  to  persons,  who 
had  already  departed  before  the  passage  of  the  act,  and 
could  not  obtain  it.  The  act  imposes  a  duty  and  obligation 
on  the  government,  througli  the  collector,  correlative  and 
precedent  to  the  obligation  imposed  on  the  Chinese  laborer, 
to  produce  the  prescribed  certificate,  and  the  obligation  of 
the  latter  to  produce  the  certificate,  necessarily,  arises  subse- 
queiitly  to,  and  is  dependent  upon,  the  performance  of  the 
correlative  and  precedent  duty,  and  obligation,  on  the  part 
of  the  government  to  furnish  it. 

To  hold  that  congress  intended  to  require  the  perform- 
ance of  the  dependent  obligation  on  the  part  of  the  Chinese 
laborer,  until  the  government  has  discharged  its  correlative, 
and  precedent  duty  and  obligation,  upon  which  his  obliga- 
tion rests,  imposed  by  the  act,  by  furnishing  the  certificate, 
and,  thereby,  rendering  it  possible  for  him  to  produce  it, 
would  be  to  attribute  to  congress,  a  deliberate  intent  to  enact 
a  palpable,  and  glaring  absurdity,  thereby  violating  one  of 
the  most  venerable  canons  of  statutory  construction,  that  a 
statute  must  not  be  so  construed  as  to  lead  to  an  absurd 
conclusion.  We  must  conclude,  therefore,  that  it  was  not 
intended  to  require  the  production  of  the  certificate  by  those 
who  departed  from  the  country  before  it  was  possible  to 
obtain  it.  And  that  congress  did  not  intent  to  exclude  such 
Chinese  laborers  as  were  in  the  country  at  the  time  men- 
tioned, is  clearly  manifest,  because  it  has  said  so,  in  express 
terms,  in  the  provision  of  section  3,  **  that  the  two  foregoing 
sections  [excluding  Chinese  laborers]  shall  not  apply  to 
Chinese  laborers,  who  were  in  the  United  States  on  the  seven- 
teenth day  of  November,  1880,"  etc.    It  is  clear,  from  the 
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necessities  of  the  case,  that  this  section  is  only  applicable  to 
those  who  departed  after  the  passage  of  the  act,  and  who 
had  the  opportunity  to  procure  the  certificate. 

To  hold  otherwise,  would  be  to  render  this  clause,  mak- 
ing the  impossible  certificate  the  only  evidence,  as  to  those 
who  had  departed  before  the  passage  of  the  act,  absolutely, 
inconsistent  with  the  clause  of  section  3  referred  to,  that 
the  preceding  sections  **  shall  not  apply  to  Chinese  laborers 
who  were  in  the  United  States  "  at  the  designated  period, 
and  render  that  provision  wholly  nugatory,  as  well  as  to  vio- 
late the  treaty,  which  the  act  professes  to  execute,  and  not  to 
abrogate.  The  different  provisions  of  the  statute  must  be 
so  construed,  if  possible,  that  they  can  stand  together,  and 
not  so  as  to  nullify  each  other. 

The  clause  of  the  amendment,  making  the  certificate  the 
only  evidence,  as  to  those  to  whom  it  is  applicable  of  a  right 
to  re-enter  the  United  States,  only  declares,  in  express *and 
explicit  terms,  whut  we  held  the  original  act  to  mean,  and  in 
no  way  changes  its  effect,  in  this  particular,  as  we  had  con* 
straed  it. 

Our  construction  of  the  original  act  in  Long  Tick  Dew, 
ante,  p.  38,  was  before  congress  at  the  time  of  the  passage 
of.  the  amendatory  act.  If  it  had  been  intended  to  make 
the  amendment,  as  to  the  prescribed  certificate  being 
the  only  evidence  of  a  right  to  return  applicable  to  those 
Chinese  laborers  who  were  in  the  country  at  the  date  of  the 
treaty,  and  who  departed  after  that  date,  and  before  it  was 
possible  to  obtain  the  certificate  required,  as  to  whom  we 
hdd  be/oi^e  disiinctly  hddU  to  be  inapplicable,  congress  would, 
certainly,  have  amended  the  first  clause  of  section  3,  so  as  to 
read  in  substance  as  follows:  ''The  two  preceding  sections 
shall  not  apply  to  Chinese  laborers,  who  were  in  the  United 
States  on  the  seventeenth  day  of  November,  1880,  etc.,  except 
as  to  ilioae  who  departed  from  the  Dnited  States  after  said  seven* 
teenth  day  of  Novembei',  1880,  arid  before  the  passage  of  the  act,  or 
before  it  was  possible  to  obtain  such  cetiijicate"  This  is,  in 
effect,  the  way  those  who  insist  upon  the  production  of  such 
certificate  by  that  class,  as  the  only  evidence  of  their  right 
to  re-enter  the  United  States,  must  read  it  in  order  to  sus* 
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tain  their  view.  Congress  has  not  introduced  any  such  ex- 
ception, and  we  are  not  authorized  to  interpolate  it  into  the 
act.  To  do  so,  would  be  to  legislate,  not  to  construe.  The 
action  of  congress  in  not  introducing  any  exception  of 
the  kind  indicated,  in  view  of  our  well-knowu  previous  con- 
struction of  the  original  act  on  this  very  point,  is,  in  e£Fectj 
an  emphatic  approval  of  that  construction. 

The  requirements  of  the  certificate  have,  it  is  true,  been 
enlarged,  but  this,  in  no  way,  affects  the  act  in  this  respect, 
as  construed  by  us  upon  any  disputed  point  of  construction. 
AVe  are  entirely  satisfied  with  the  decision  in  the  case  cited, 
and  adhere  to  it,  and  apply  it  to  the  amended  act,  to  which 
it  is  as  clearly  applicable  as  to  the  original,  and,  we  think, 
more  clearly  so.  The  United  States  attorney  insists  that  it 
ought  now  to  be  conclusively  presumed,  that  all  Chinese 
laborers,  who  departed  between  the  dates  named  have 
already  returned.  Congress  has  not  provided  that  there 
shall  be  any  such  presumption,  conclusive  or  otherwise, 
and  we  are  not  authorized  to  legislate,  or  incoi-porate  any 
such  presumption  into  the  act. 

2.  The  only  evidence  upon  which  Chinese  laborers  who 
departed  from  the  United  States  after  June  6,  1882,  can 
now  be  admitted,  is  a  certificate  containing  all  the  essential 
matters  required  by  section  4  of  the  original  act,  or  the  cer- 
tificate provided  for  in  the  amendatory  act;  and  Chinese 
laborers  who  departed  from  the  United  States  prior  to  July 
6,  1884,  or  before  the  collector  was  prepared  to  issue  cer- 
tificates under  the  latter  act,  having  such  a  certificate  regu- 
larly issued,  under  the  act  of  1882,  and  who  produce  it  to 
the  collector  on  their  return,  are  prima  facie  entitled  to  re- 
enter the  United  States,  although  they  do  not  arrive  till 
after  July  5,  1884. 

3.  Chinese  laborers,  who  have  departed  from  the  United 
States,  since  the  collector  has  been  prepared,  and  ready  to 
furnish  the  certificates  required  by  section  4  of  the  restriction 
act,  as  amended  by  the  said  act  of  July  5,  1884,  can,  only, 
re-enter  the  United  States  upon  the  production  of  the  certifi- 
cate required  by  said  amendment,  which  is  the,  only,  evidence 
to  show  a  prima  facie  right,  in  such  cases,  to  re-enter  the 
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United  States.  Should  the  United  States  produce  evidence 
to  overthrow  such p/ima/(/cie evidence  of  a  right  tore-enter 
the  United  States,  the  party  claiming  the  right  to  re-enter, 
may  rebut  such  evidence  produced  by  the  United  States,  by 
any  evidence,  generally  competent,  under  the  ordinary  rules 
of  evidence. 

4.  Chinese  other  than  Chinese  laborers,  entitled  under 
the  treaty  with  China,  and  not  prohibited  from  entering  the 
United  States  by  the  said  restriction  acts,  who  left  China 
or  other  foreign  countr}^  before  July  5,  1884,  on  their  way 
to  enter  the  United  States,  are  now  entitled  to  enter  upon 
such  satisfactoi-y  evidence,  as  was  recognized,  as  competent 
and  suflScient,  before  the  passage  of  said  amendatory  act  of 
July  5,  1884. 

5.  The  wife,  or  minor  child,  of  a  man  of  the  Chinese 
race,  entitled  to  come  to  the  United  States,  other  than  a 
Chinese  laborer,  is  a  **  Chinese  person,"  within  the  mean- 
ing of  said  original  and  amendatory  restriction  acts,  and 
entitled  to  enter  upon  the  production  of  the  required  cer- 
tificate, but  not  otherwise,  under  the  provisions  of  the  said 
amendatory  act.  They  cannot,  nor  can  either  of  them,  enter 
upon  the  certificate  issued  to  the  husband,  or  father,  alone, 
not  embracing  the  required  description,  and  name  of  the 
wife  or  child.  There  must  be  either  an  independent  certifi- 
cate, such  as  required,  or  the  certificate  issued  to  the  hus- 
band, or  father,  must,  also,  contain  a  certificate  of  the  facts 
required  by  the  statute,  both  as  to  the  wife,  and  as  to  each 
minor  chihl,  sought  to  be  introduced.  But  the  wife  and 
minor  children,  who  have  not,  in  fact,  adopted  the  occupa- 
tion of  a  laborer,  of  a  Chinese  man,  should  be  deemed  to 
belong  to  the  class  to  which  the  husband  or  father  belongs. 

I  will  say,  in  regard  to  the  last  proposition,  that  the 
amendatory  act  says  "every  Chinese  person  other  than  a 
laborer  *  *  * "  shall  procure  the  prescribed  certificate. 
It  does  not  say  every  Chinese  person,  except  the  wife  or 
child  of  one  having  a  certificate;  and  we  are  satisfied,  that 
the  provision  embraces  every  Chinese  individual.  "Webster 
defines  a  '*  person"  to  be  an  individual  of  the  human  race, 
and  includes  men,  women,  and  children.    Bouvier's  Law  Die- 
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tiouarj,  also,  defines  the  word  "person"  as  includiDg  men, 
women,  and  children.  "Every  Chinese  person  "  is  ft  term 
of  broad  significance,  and,  manifestly,  includes  all,  as  used 
in  this  act  of  congress.  We  are  unable  to  give  it  any  other 
construction.  We  are  not  authorized  to  introduce  a  pro- 
vision like  this — every  Chinese  person,  "except  the  wife 
and  child  of  a  Chinese  mun  presenting  the  required  certifi- 
cate." That  would  also  be  legislating,  rather  than  constru- 
ing. We  do  not  perceive,  that  it  would  make  any  great  dif- 
ference, when  the  construction  becomes  known,  and  it  is  the 
natural  construction,  which  any  one  would  put  on  the  act. 
The  husband,  when  he  obtains  a  certificate  for  himself,  can, 
as  readily,  obtain  it  for  his  wife  And  child,  either  an  inde- 
pendent certificate,  or  have  the  name  and  facts  showing 
the  relations  of  the  parties  introduced  into  his  own  certifi- 
cate embracing  them  all.  Any  other  construction  would 
open  the  door  to  extensive  frauds,  that  migbt  be  pei*petrated, 
because  there  can  be  no  distinction  between  an  infant  from 
the  time  he  is  born  until  he  is  twenty-one  years  of  age.  He 
in  law  is  a  minor — an  infant — until  his  majority,  under  the 
control  of  his  father,  and  a  part  of  his  father's  family. 
There  are  a  great  many  coming  here  from  twelve  to  twenty- 
one  years  of  age,  and  any  one,  who  might  choose  to  fatlier 
these  minor  children,  might  bring  any  number  of  them 
hither,  if  the  construction  claimed  for  it  is  allowed.  It  would 
open  the  door  to  frauds  and  difficulties,  whereas  now,  on 
the  construction  adopted,  the  requirements  of  the  act  are 
very  clear,  and  can  be  readily  complied  with  by  the  party 
applying  for  a  certificate  for  himself,  by,  at  the  same  time, 
procuring  one  for  his  wife  and  child,  and  having  the  proper 
facts  incorporated  into  his  own  certificate.  These  are  the 
propositions  which  we  adopt  in  the  construction  of  the  new 
act,  and  which  we  propose  to  apply  in  passing  upon  the 
questions  arising  in  the  cases  that  are  now  before  us. 
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Ellis   G.   Hughes  v.  The   Dundee  Mortgage 

Trust-Investment  Company. 

Cmcurr  Court,  District  of  Oregon. 
August  8, 1884. 

1.  Implied  Coxtract. — Whenever  one  person  does  work  or  service  for  an- 

other with  his  consent,  and  there  is  no  agreement  as  to  compensation,  the 
law  implies  a  contract  to  pay  >\hat  the  same  is  reasonably  worth;  bnt 
when  the  circumEtances  of  the  case  clearly  repel  the  idea  that  the  work 
or  services  were  done  with  the  expectation  of  payment  being  eitht^r 
made  or  received,  no  such  contract  will  l)e  implied. 

2.  Ca.se  in  J(td(;mknt. — The  pliyutiff  acted  as  attorney  for  the  defendant 

and  amalgamated  corporations  engaged  in  loaning  money  in  Oregon  and 
Washington,  under  written  instructions  as  to  his  duties  and  responsibili- 
ties; it  was  his  duty  to  examine  titles  to  real  property  offered  as  security 
t.  for  loans,  for  which  he  was  permitted  to  charge  the  borrowers  specific 
fees;  he  was  also  to  aid  and  advise  the  corporations  generally  in  all  mat- 
ters affecting  their  interests,  but  for  this  service  no  compensation  was 
expressly  provided;  the  fees  received  from  borrowers  were  no  more  than 
a  reasonable  compensation  for  the  services  rendered  them;  under  these 
circumstances  the  plaintiff  acted  as  thesole  and  general  counsel  and  adviser 
of  the  corporations  for  some  years  without  making  any  charge  or  rendering 
any  account  of  his  services  or  receiving  any  intimation  from  the  corpora- 
tions titat  they  did  not  expect  to  pay  him  for  them.  Upon  being  sued  to 
recover  the  reasonable  value  of  these  services,  the  corporations  claimed 
that  it  was  ** understood"  that  the  plaintiff  was  to  perform  these  ser- 
vices gratuitously,  or  in  consideration  of  the  fees  received  from  borrowers. 
J /fid:  1.  That  the  mere  understanding  of  either  party  to  the  contract 
was  no  part  of  it,  and  did  not  bind  the  other;  and  that  there  was  noth- 
ing in  the  circumstances  of  the  case  or  the  conduct  of  the  parties  suffi- 
cient to  prevent  or  repel  the  legal  implication  of  a  promise  by  the  cor- 
I)orations  to  pay  the  plaintiff  what  his  services  were  reasonably  worth; 
and  2.  That  the  plaintiff,  not  having  kept  any  account  of  his  services, 
an  I  being  unable  to  prove  any  specific  items,  ought  not  to  recover  more 
than  a  reasonable  aimual  retainer  therefor. 

Before  Deady,  District  Judge. 

lft\  George  H.  Williams  and  Mr,  Charles  B.  Bellingei\  for 
the  plaintiff. 

Mr.  William  JEf.  Effinger,  for  the  defendant. 

Deady,  J.     This  cause  comes  before  the  court  on  excep- 
tions bjboth  parties  to  the  report  of  the  referee.   The  action 
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-was  commenced  on  February  12, 1883,  to  recover  the  sum  of 
twenty-one  thousand  two  hundred  and  fifty-five  dollars,  for 
professional  services  as  an  attorney  and  counsellor  at  law. 
It  was  tried  by  the  referee  upon  an  amended  complaint,  in 
which  the  sum  demanded  was  reduced  to  nineteen  thousand 
one  hundred  and  fifty-five  dollars,  and  an  amended  answer 
and  the  replication  thereto. 

From  tliese  it  appears  that  prior  to  the  commencement  of 
this  action  the  Oregon  and  Washington  Trust-Investment 
Company,  the  Oregon  and  Washington  Mortgage-Savings 
Bank,  and  the  Dundee  Mortgage  and  Trust-Investment 
Company,  were  each  foreign  corporations,  formed  under 
the  laws  of  Great  Britain,  and  engaged,  among  other  things, 
in  the  business  of  loaning  money  in  Oregon  and  Wash- 
ington upon  note  and  mortgage,  with  a  principal  office  at 
Dundee,  Scotland,  and  a  common  local  office,  board,  and 
manager  at  Portland,  Oregon;  that  the  plaintiff  was  the 
attorney  for  these  corporations  in  this  country  for  the  periods 
following:  For  the  first  one,  from  January  1,  1876,  to  Jan- 
uary 1,  1880,  when  it  was  amalgamated  with  the  latter;  for 
the  second  one,  from  July  1,  1876,  to  July  17,  1881,  when 
it  was  also  amalgamated  with  the  latter;  and  for  the  latter, 
from  January  1, 1880,  to  July  17, 1881;  that  by  the  terms  of 
Lis  employment  the  plaintiff  was  required  to  examine  and 
pass  on  the  title  to  any  real  property  offered  as  security  for 
a  loan,  and  certify  the  result  to  the  local  manager,  and  to 
prepare  and  have  properly  executed  and  recorded  all  notes 
and  mortgages  taken  by  the  corporations,  for  which  service 
lie  was  to  receive  a  certain  percentage  on  each  loan,  to  be 
paid  by  the  borrower;  and  generally  to  aid  and  advise  in 
any  matter  of  interest  to  the  corporations. 

It  is  on  account  of  services  rendered  under  this  latter 
provision  that  this  action  is  brought,  less  the  sum  of  seven 
hundred  and  fifty-six  dollars  and  eighty  cents  for  fees  earned 
in  foreclosing  two  of  said  mortgages  for  the  defendant. 

By  the  amalgamation  of  the  two  elder  corporations  with 
the  defendant,  it  is  admitted  that  it  succeeded  to  their 
rights  and  assets,  and  became  liable  for  any  valid  claim  or 
indebtedness  against  either  of  them. 
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It  is  not  alleged  in  the  complaint  that  there  was  any  ex- 
press agreement  to  pay  a  fixed,  or  any,  price  for  these  gen- 
eral services,  but  only  that  they  were  rendered  at  the  re- 
quest of  the  corporations,  and  that  their  reasonable  yalue  is 
the  sum  saed  for.  In  reply  to  a  demand  for  a  bill  of  par- 
ticulars, the  plaintiff  filed  a  statement  to  the  effect  that  he 
could  not  furnish  an  itemized  account;  that  he  was  the  gen- 
eral attorney  and  counsellor  of  these  corporations  during 
the  period  charged  for,  and  the  sole  legal  adviser  of  their 
local  manager;  that  he  was  consulted  almost  daily  by  said 
manager  on  the  business  and  affairs  of  the  corporation,  but 
made  no  current  charge  therefor,  expecting  to  be  paid  a 
gross  sum  per  annum,  to  be  thereafter  agreed  on  by  the 
parties. 

It  is  alleged  in  the  answer  that  it  was  '^  understood  and 
agreed"  between  the  parties  that  the  plaintiff  was  not  to 
receive  any  compensation  for  his  services  from  any  of  these 
corporations,  but  ''was  to  render,  without  charge,  such 
general  advice  as  might  be  desired  by  either  of  said  corpora- 
tions," in  consideration  of  the  fees  he  received  from  borow- 
ers.  The  answer  admits  the  plaintiff's  services  in  foreclos- 
ing the  mortgages,  as  alleged,  and  also  the  value  of  them, 
but  avers  that  by  special  agreement  they  were  to  be  paid 
out  of  the  proceeds  of  the  sale  of  the  mortgaged  premises, 
after  the  payment  of  the  debt  due  the  corporation,  and  that 
the  defendant  was  obliged  to  bid  in  the  property  sold  in 
said  foreclosure  suits  for  the  amount  of  the  decree,  and  is 
not  able  to  sell  the  same;  and  therefore  said  fees  are  not 
yet  due  from  the  defendant. 

The  replication  denies  that  it  was  "understood  or  agreed" 
that  the  plaintiff  should  furnish  the  general  service  he  did 
for  nothing,  or  on  account  of  the  fees  received  from  borrow- 
ers, and  admits  the  agreement  stated  in  the  answer  as  to 
the  payment  of  the  plaintiff's  fees  in  foreclosure  cases,  but 
alleges  that  such  agreement  was  made  upon  the  express 
condition  that  the  plaintiff  was  to  have  the  foreclosure  of 
all  the  defendant's  mortgages,  which  condition  the  defend- 
ant has  failed  to  keep;  and  denies  that  the  defendant  has 
not  been  able  to  sell  said  mortgaged  premises.   On  July  17, 
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1881,  a  cbange  was  made  Id  the  mode  of  compensating  the 
plaintiff,  by  which  the  defendant  agreed  to  pay  him  for  the 
examination  of  titles  at  the  rate  of  one  and  three  eighths 
per  centum'  on  the  amount  of  all  loans,  including  loans  re- 
newed, and  to  allow  him  to  charge  borrowers  with  expense 
of  travel  incurred  in  such  examination,  whereby  his  receipts 
were  materially  increased,  and  in  consideration  of  which  he 
expressly  undertook  to  give  the  defendant  verbal  advice 
about  its  affairs  without  further  charge.  But  the  defend- 
ant soon  became  dissatisfied  with  this  method  of  compensa- 
tion, and  the  result  was,  that  as  the  plaintiff  would  not  per- 
form the  service  on  terms  less  favorable  to  himself,  the 
relation  terminated  about  the  end  of  the  year. 

The  facts  about  the  foreclosure  fees  appear  to  be  as  stated 
in  the  replication,  except  that  the  defendant  has  not  been 
able  to  sell  the  property,  and  the  referee  so  found,  and  that 
the  defendant  is  therefore  now  liable  to  the  plaintiff  for  the 
amount  of  them. 

Concerning  the  claim  for  compensation  for  general  ser- 
vices, the  only  question  arising  on  the  pleadings  is  their 
value,  and  whether  there  was  any  agreement  that  they 
should  be  rendered  gratuitously,  or  in  consideration  of  the 
fees  received  from  borrowers. 

Prior  to  December,  1875,  when  the  plaintiff  was  appointed 
attorney  for  the  Oregon  and  Washington  Trust-Investment 
Company,  he  was  in  partnership  for  a  short  time  with  Mr. 
A.  C.  Gibbs,  the  then  attorney  of  said  corporation,  and  was 
familiar  with  the  fact  that  his  fees  for  abstracts,  searches, 
investigation  of  titles,  preparing  and  recording  mortgages, 
not  exceeding  a  certain  percentage  on  each  loan,  were  to  be 
paid  by  the  borrowers,  dnd  that  there  was  no  express  pro- 
vision for  his  compensation  by  the  corporation  for  any  ser- 
vice he  might  render  it  directly. 

When  the  plaintiff  became  the  attorney  of  said  corpora- 
tion he  was  furnished  with  the  following  schedule  concern- 
ing his  duties  and  responsibilities: 

**A.  To  prepare  all  mortgages,  deeds,  notes,  coupons, 
and  other  documents  in  connection  with  the  company's 
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loans,  and  to  be  responsible  for  their  dae  execation,  publi- 
cation, registration,  and  validity; 

''B.  To  be  responsible  that  all  mortgages  taken  are  a 
clear  and  indisputable  first  lien  upon  the  subjects  mort- 
gaged, and  to  grant  certificates  to  that  effect; 

"C.  To  take  charge  of  and  to  conduct  such  proceedings 
as  may  from  time  to  time  bo  instituted  by  the  company,  or 
in  which  the  company  may  be  interested,  subject  to  such 
instructions  as  may  be  issued  thereanent: 

**  D.  To  advise  the  local  board  and  directors  of  any  point 
of  legal  or  other  interest  to  the  company  which  may  be  de- 
veloped or  come  under  his  or  their  notice  from  time  to  time 
by  legislative  or  judicial  action  or  otherwise; 

'*  E.  And  generally  to  give  his  best  attention  to  all  the 
matters  connected  with  the  legal  department  of  the  com- 
pany's business,  and  to  give  such  information  and  advice  as 
may  from  time  to  time  be  requested  or  occur  to  him.*' 

And  was  advised  that  his  compensation  for  services  in 
connection  with  taking  security  for  loans  should  be  paid  by 
the  borrowers,  as  in  the  case  of  his  predecessor. 

On  March  3,  1875,  a  scale  of  fees  to  be  paid  the  attorney 
by  borrowers  was  fixed  in  the  Dundee  office,  in  which  the 
percentage  allowed  the  attorney  on  eight  classes  of  loans, 
ranging  from  five  hundred  dollars  to  four  thousand  dollars, 
was  from  two  and  one  quarter  to  one  and  one  eighth  per 
centum  on  the  amount  loaned,  while  all  loans  over  the  lat- 
ter sum  paid  a  uniform  rate  of  one  per  centum.  This  was 
the  rule  when  the  plaintiff  was  employed,  but  the  local 
manager  claimed,  and  had  been  privately  permitted  to  take, 
from  this  allowance  one  half  of  one  per  centum  to  aid  in 
compensating  him  for  his  services'  to  the  corporation.  To 
this  division  of  his  fees  the  plaintiff  soon  demurred,  on  the 
ground  that  what  was  left  for  him  was  not  adequate  com- 
pensation for  the  labor,  expense,  and  responsibility  in- 
volved in  the  service  to  borrowers,  and  after  some  corre- 
spondence with  the  Dundee  office  it  was  arranged  that  the 
plaintiff  should  receive  the  whole  amount  of  the  fees  paid 
by  borrowers  for  services  in  and  about  the  applications  for 
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loans.     The  official  resolution  on  the  subject  was  passed  on 
November  23,  1876,  and  is  in  these  words : 

•'Attorney.  That  Mr.  Hughes,  the  company's  attorney, 
be  remunerated  by  fees  charged  to  borrowers  in  terms  of 
scale  of  March,  1875,  and  now  current.  The  directors  trust 
that  these  rates  of  remuneration  which,  along  with  the  rel- 
ative appointment,  are  to  continue  during  their  pleasure, 
will  be  satisfactory  to  all  concerned." 

The  referee  found:  1.  That  there  was  no  express  contract 
between  the  plaintiff  and  these  corporations  concerning 
compensation  for  his  direct  and  general  service  to  them,  but 
that  during  the  time  of  his  employment  by  them  the  direc- 
tors and  local  manager  "  understood  and  supposed  "  that 
the  plaintiff  was  rendering  said  services  ''in  consideration 
of  the  fees ''  paid  him  by  borrowers  and  the  fees  that  might 
be  received  in  foreclosure  cases;  and  "  that  such  was  their 
contract  with  the  plaintiff,  and  their  dealings  and  communi- 
cations with  the  plaintiff  were  sufficient  to  notify  him  that 
they  so  understood  it  from  the  inception  of  the  employment;'* 
2.  That  prior  to  the  termination  of  the  employment  the 
plaintiff  made  no  charge  or  claim  for  such  services;  3. 
"Thiit  the  compensation  received  by  the  plaintiff  in  fees 
from  borrowers  was  no  more  than  a  reasonable  compeusa- 
tion  for  the  services  rendered  in  direct  connection  "  with 
the  application  for  loans;  and  4.  That  the  reasonable  value 
of  the  general  services  rendered  by  the  plaintiff  to  the  de- 
fendant and  amalgamated  corporations,  as  provided  in  para- 
graphs 4  and  5  of  the  rules  aforesaid,  is  the  amount  stated 
in  the  complaint 

The  defense  that  it  was  "agreed"  between  the  parties 
that  the  plaintiff  should  perform  the  general  service  in  con- 
sideration of  the  fees  received  from  the  borrowers  for  the 
particular  service  is  not  sustained.  The  burden  of  proof 
in  this  respect  is  on  the  defendant,  and  it  has  utterly  failed 
to  prove  any  such  agreement. 

But  it  is  also  alleged  in  the  answer  that  it  was  ''under- 
stood;" and  the  referee  has  found  that  the  defendant  and 
the  amalgamated  companies  "understood,"  during  the  time 
these  general  services  were  being  rendered  that  they  were 
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performed  grataitously,  or  in  cousideratioD  of  the  fees  paid 
bj  borrowers.  But  the  uuderstandiug  a  party  may  happen 
to  have  about  any  matter  does  not  constitute  a  contract 
between  him  and  another  to  that  efifect.  To  amount  to  a 
contract,  aggi^egatio  rneniium,  the  understanding  must  be 
^'mutual."  But  even  a  ''mutual  understanding"  is  not, 
strictly  speaking,  a  contract,  but  rather  indicates  a  common 
knowledge  or  apprehension  of  a  contract  or  transaction. 
However,  the  term  is  sometimes  used  in  this  sense  in  a  loose 
way,  to  signify  a  contract.  In  Livingston  v.  AckesioUy  5  Cow. 
5'^,  cited  by  counsel  for  the  defendant,  Sutherland,  J., 
speaking  for  the  court,  says:  *'  No  doubt  the  services  of  the 
plaintiff,  having  been  performed  for  the  benefit  of  the  de- 
fendant, with  his  knowledge  and  approbation,  the  law  will 
imply  a  promise  to  pay  for  them,  unless  it  appears  that  they 
(the  plaintiff  and  defendant)  understood  that  no  compensa- 
tion was  to  be  made.*' 

Nor  is  it  material  if  the  plaintiff,  as  found  by  the  referee, 
had  reason  to  believe  that  the  defendant  understood  that 
by  the  contract  the  plaintiff  was  to  perform  these  general 
services  without  charge,  so  long,  at  least,  as  he  did  not,  by 
sufficient  word  or  deed,  cause  or  authorize  such  undersland- 
iug  or  conclusion.  The  finding  is  therefore  immaterial,  and 
judgment  might  be  given  notwithstanding  it  for  the  value  of 
the  services  as  found  by  the  referee. 

Upon  the  findings,  then,  taken  according  to  their  legal 
effect,  these  general  services  were  furnished  these  corpora- 
tions at  their  request  and  for  their  benefit,  without  any  ex- 
press agreement  as  to  the  mode  or  measure  of  compensa- 
tion therefor,  and  such,  in  my  judgment,  is  the  decided 
weight  of  the  evidence.  In  such  a  case,  the  law,  in  the  in- 
terest of  justice  and  right,  implies  or  supplies  such  a  prom- 
ise or  agreement  concerning  the  compensation  as  fair  and 
honest  men  ought  to  have  made.  (3  Black,  158;  1  Parsons 
on  Cout.  4;  Ogdm  v.  Saunders,  12  Wheat.  341.) 

Wljenever  one  person  does  any  work  or  service  for  an- 
other with  his  consent,  and  there  is  no  agreement  as  to 
compensation,  the  law  implies  a  contract,  contemporaneous 
with  the  doing  of  the  work  or  service,  to  pay  what  the  same 
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is  reasonably  worth.  And  the  bnrden  of  proof  is  upon  the 
party  who,  admitting  the  premise,  denies  the  couclnsion,  or 
undertakes  to  avoid  or  prevent  this  implication  by  showing 
that  the  work  or  service  was  performed  gratuitously,  or  in- 
cluded in  the  compensation  made  for  some  other  service  or 
thing. 

As,  for  instance,  that  the  party  for  whom  the  work  or  ser- 
rice  is  done  declared  at  the  time  he  would  not  pay  it.  For 
the  law  will  not  imply  a  promise  by  a  party  against  his  ex- 
press declaration  to  the  contrary  unless,  as  may  happen,  lie 
is  under  a  legal  obligation  to  that  effect,  paramount  to  his 
own  will. 

And  such,  and  no  more,  is  the  doctrine  of  Whiting  v.  SttU 
livan,  7  Mass.  107,  cited  by  counsel  for  defendant,  in  which 
it  was  held  that  the  law  would  not  imply  a  promise  by  the 
defendant  to  pay  for  the  keeping  of  a  horse  in  the  face  of 
his  express  declaration  to  the  plaintiff,  at  the  time  the  horse 
was  delivered  to  him,  that  he  would  not.  The  case  of  Cf'tt- 
iral  Biidye  Corporation  v.  Alihott,  4  Cush.  473,  is  a  good 
illustration  of  the  exception  to  this  rale,  where  the  legal 
obligation  of  the  party  is  paramount  to  his  will.  The  de- 
fendant crossed  the  plaintiff's  bridge,  claiming  that  he  was 
exempt  from  the  payment  of  toll,  and  declaring  that  he  would 
not  pay  any.  But  the  court,  having  found  th^t  he  was  not 
exempt,  held  the  law  implied  a  promise  on  his  part  to  pay 
the  legal  tolls,  notwithstanding  his  declared  intention  to  the 
contrary. 

The  case  of  Si.  Jade's  Church  v.  Denbeig,  31  Mich.  284, 
also  cited  by  counsel  for  defendant,  stands  upon  another 
well-known  exception  to  the  rule.  There  a  vestryman  of  the 
plaintiff  in  error,  and  an  active  member  of  the  society,  vol- 
untarily acted  as  sexton  for  a  time,  and  the  court  held  tliat 
the  law  did  not  imply  a  contract  to  pay,  because  the  circum- 
stances clearly  repelled  the  idea  that  the  services  were  ren- 
dered or  received  with  the  expectation  that  payment  there- 
fore was  to  be  made  or  claimed. 

The  contract  which  the  law  implies  in  any  case  "is  co- 
ordinate and  commensurate  with  duty,"  and  never  goes 
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beyond  the  obligation  supposed  to  be  understood  and  ac- 
knowledged by  all.     (1  Parsons  on  Cont.  4.) 

Ordinarily^  the  law  does  not  imply  a  contract  to  pay  for 
services  rendered  by  one  member  of  a  family  to  another — 
even  by  an  adult  child  to  the  parent  with  whom  he  lives; 
or  by  the  officers  of  charitable  or  religious  societies  to  the 
society,  because  it  is  not  commonly  understood  or  acknowl- 
edged that  such  services,  in  the  absence  of  express  contract 
to  that  effect,  are  either  rendered  or  received  with  the  expec- 
tation of  payment  therefor  being  either  made  or  claimed. 
An  implied  contract  grows  out  of  the  acts  of  the  parties  a^d 
never  includes  any  stipulation  or  provision  but  such  as 
ought,  under  the  circumstances,  to  have  been  made.  (Ogden 
v.  SaiiJidera,  aitpt^a.) 

In  this  case,  the  contract  between  the  parties  is  contained 
in  the  document  defining  the  plaintiff's  duties,  and  delivered 
to  him  on  his  appointment.  This  instrument  was  prepared 
by  the  corporation,  and  whatever  of  omission  or  uncertainty 
there  is  about  it  must  be  taken  most  strongly  against  the 
defendant.  If  it  was  intended  or  expected  that  the  general 
service  to  the  corporation  should  be  compensated  for  by  the 
fees  received  from  borrowers,  it  was  a  simple  and  natural 
thing  to  have  said  so,  unless  it  was  apprehended  that  such 
an  arrangement  would  make  the  loans  usurious  and  void. 
And  if  it  was  thought  lawful  and  desirable  to  exact  from  the 
plaintiff  the  gratuitous  performance  of  these  services  as  a 
condition  or  in  consideration  of  giving  him  the  opportunity 
to  earn  the  fees  from  borrowers,  why  was  it  not  mentioned? 
The  instrument  is  evidently  prepared  with  skill  and  care, 
and  while  it  expressly  and  minutely  provides  for  the  attor- 
ney's '*  fees  against  borrowers,"  it  is  silent  as  to  the  com- 
pensation for  the  wide  field  of  general  service  required  to 
be  performed  by  him  for  the  corporation. 

But  significance  is  sought  to  be  given  to  the  word  '*  re- 
munerated" in  the  resolution  of  November  23, 1876,  in  this 
connection,  and  it  is  seriously  contended  that  this  resolu- 
tion proves  that  the  contract  was,  that  the  "  fees  charged  to 
borrowers  "  were  to  remunerate  the  plaintiff  for  his  services 
to  the  corporation  as  well  as  the  borrowers.     Abstracted 
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from  its  surroiiD dings,  and  read  without  reference  to  the 
circumstances  that  led  to  its  adoption,  it  may  be  admitted 
that  this  resolution  is  susceptible  of  this  construction. 
But  when  it  is  considered  that  it  would  make  the  loans  of 
the  corporation  liable  to  be  pronounced  usurious,  it  ought 
not  to  be  adopted  unless  for  peremptory  reasons. 

But  when  it  is  also  remismbered  tbat  this  resolution  is 
simply  the  result  of  a  negotiation  or  correspondence  be- 
tween the  plaintiff  and  the  corporation,  in  which  the  former 
reasonably  and  justly  claimed  that  he  ought  not  to  be  re- 
quired to  divide  his  fees  from  borrowers  with  the  local  man- 
ager of  the  latter,  but  that  he  ought  to  be  allowed  to  retain 
the  whole  of  them,  according  to  the  terms  of  his  appoint- 
ment, and  for  the  further  reason  that  they  were  not  a  lucra- 
tive compensation  for  the  services  at  best,  there  is  no  ground 
whatever  for  such  construction. 

Let  us  next  consider  what,  if  anything,  there  is  in  the 
circumstances  of  the  case,  and  the  conduct  of  the  parties  to 
the  contract,  to  repel  the  conclusion  and  prevent  the  impli- 
cation that  the  general  service  was  performed  and  received 
with  the  expectation  that  it  would  be  paid  for  according  to 
its  value,  in  addition  to  fees  received  from  borrowers. 

If  the  fees  received  from  borrowers  were  very  lucrative, 
aud  much  beyond  the  real  value  of  the  services  rendered  to 
them,  this  would  be  a  fact,  more  or  less  material,  according 
to  the  circumstances,  tending  to  show  that  they  were  really 
intended  aud  understood  by  the  parties  as  a  compensation 
for  general  services,  as  well.  And  however  immoral  or  un- 
just such  a  transaction  might  be  considered,  as  against  the 
borrowers,  probably  the  plaintiff  ought  not  to  be  heard  to 
impugn  it.  If  these  general  sei-vices  were  also  of  a  trivial 
or  mere  routine  character  aud  comparatively  of  infrequent 
occurrence,  this  would  enhance  the  probability  that  they 
were  covered  by  the  fees  allowed  to  be  ta^en  from  borrowers. 

But  the  exact  contrary  is  the  fact;  so  far,  at  least,  as  tlie 
fees  to  borrowers  are  concerned. 

During  the  first  year  the  Oregon  and  Washington  Trust- 
Investment  Company,  according  to  the  testimony  of  the 
local  manager,  loaned  about  three  hundred  thousand  dollars. 
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and  one  year  its  loans  reached  about  five  hundred  thousand 
dollars.  The  defendant's  loans  did  not  exceed  one  hundred 
thousand  dollars,  but  it  was  also  doing  a  savings-bank  busi- 
ness, and  purchased  state  and  county  warrants.  First  and 
last,  these  corporations  have  loaned  in  Oregon  and  Wash- 
ington about  four  millions,  and  had  out  therein  at  one  time 
as  much  as  one  million  seven  hundred  thousand  dollars. 
During  this  period  they  declared  annual  dividends  of  from 
six  to  ten  per  centum  on  their  capital  stock,  and  made  from 
ten  to  twenty-one  per  centum  of  profits  thereon. 

The  plain tiflf's  compensation  for  preparing  or  procuring 
abstracts,  examining  titles,  making  notes  and  mortgages, 
and  procuring  them  to  be  recorded  in  connection  with  these 
loans,  varying  in  amount  from  five  hundred  dollars  upward, 
was  less  than  average  of  one  and  one  half  per  centum  on  the 
amount  loaned.  And  in  addition  to  the  ordinary  responsi- 
bility of  an  attorney,  he  absolutely  guaranteed  that  in  each 
case  the  title  was  good  and  the  corporation  got  a  first  lien. 
During  this  period,  of  nearly  six  years,  his  gross  income 
from  this  source  did  not  reach  thirty  thousand  dollars,  and 
the  expenses  of  the  business  were  quite  half  of  that.  The 
plaintiff  has  exhibited  a  detailed  statement  of  the  loans  made 
and  the  fees  received  by  him  during  the  last  year  of  his  em- 
ployment, which  he  says  was  the  best  one.  The  amount 
loaned  is  six  hundred  and  seven  thousand  two  hundred  dol- 
lars, divided  among  three  hundred  and  twenty-six  loans,  and 
his  percentage  is  six  tijousand  nine  hundred  and  twenty-five 
dollars  and  fifty-five  cents,  or  one  and  fourteen  hundredths 
per  centum  on  that  amount. 

There  is  nothing  in  these  facts  calculated  in  the  least  de- 
gree to  repel  the  implication  that  the  corporation  promises 
to  pay  the  plaintiff  specifically,  for  his  general  services  to 
them,  whatever  they  were  worth.  The  compensation  re- 
ceived from  the  borrowers,  so  far  from  being  lucrative,  was 
very  moderate.  I  am  quite  certain  that  the  ordinary  charge 
for  this  service  by  a  reputable  attorney,  without  even 'the 
special  guarantee,  would  have  been  not  less  than  two  per 
centum. 

But  it  must  be  admitted  that  the  conduct  of  the  parties 


Dist.  Or.]         HuGriES  r.  Dundee  etc.  Co.  241 

1884.]  Opinion  of  the  Court — Deady,  J. 

concbrniDg  the  compensation  of  these  general  services  is 
not  di^tingnished  for  openness  or  candor.  For  nearly  six 
years  the  corporations  demanded  and  received  these  ser- 
vices, and  the  plaintiff  famished  them,  without  a  word  or 
intimation  on  either  side  that  they  were  or  were  not  to  be 
paid  for.  And  the  plaintiff  now  frankly  admits  that  while 
Le'  always  intended  to  claim  a  specific  compensation  for 
these  services,  he  did  not  do  so  while  the  employment 
lasted,  for  fear  he  would  have  trouble  with  the  corporations 
about  the  amount  of  it,  at  least,  and  probably  lose  their 
business;  and  that,  in  the  absence  of  express  provision  in 
the  contract  concerning  such  compensation,  he  had  a  right 
to  rely  upon  the  promise  to  pay  which  the  law  would  imply, 
and  to  claim  the  benefit  of  it  whenever  it  best  suited  his  in- 
tei^st  or  convenience,  and  within  such  time  as  the  law 
-would  permit. 

But  his  conduct  in  this  particular  is  fully  balanced 
by  that  of  the  corporations.  From  time  to  time  they 
requested  and  received  these  services  from  the  plaintiff, 
well  knowing  that  they  had  made  no  express  provision  con- 
cerning his  compensation  therefor,  and  never  intimated  to 
Lim  that  they  did  not  intend  to  pay  for  them,  or  that  they 
should  claim  that  he  ought  to  furnish*  them  gratuitously, 
in  consideration  of  the  fees  he  was  allowed  to  take  from 
borrowers.  There  is  nothing,  then,  in  the  circumstances  of 
the  case,  or  the  conduct  of  the  parties  while  acting  under 
the  contract,  that  will  repel  or  prevent  the  convenient  and 
just  implication  by  the  law  of  a  promise  by  the  corpora- 
tions to  pay  the  reasonable  value  of  these  services.  They 
were  furnished  at  their  request,  and  received  without  any 
indication  that  they  did  not  intend  to  pay  for  them.  The 
fees  received  from  the  borrowers  were  but  a  moderate  com- 
pensation for  the  services  rendered  them,  and  it  is  not  rea- 
sonable to  suppose  that  they  were  taken  and  received  by 
the  plaintiff  in  satisfaction  of  the  services  rendered  the  cor- 
porations also. 

The  referee  has  found  that  these  services  are  reasonably 
worth  the  sum  stated  in  the  complaint. 

16 
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Bat  I  canDot  agree  with  this  conclasion,  for  several  rea- 
sons. The  plaintiff  kept  no  account  of  these  services,  and 
is  therefore  unable  to  give  a  detailed  statement  of  them.  The 
burden  of  proof  is  on  him  to  sho^r  in  what  the  services  con- 
sisted, and  their  value.  They  may  have  been  worth  two 
thousand  five  hundred  dollars  a  year,  but  the  court  cannot 
assume  that  they  were,  without  the  direct  proof  of  one  spe- 
cific item.  The  failure  to  keep  an  account  of  these  services 
is  the  fault  of  the  plaintiff,  and  he  must  suffer  for  it,  if 
any  one. 

From  the  evidence,  it  may  be  inferred  that  the  plaintiff 
was  freely  plied  with  verbal  and  perhaps  trivial  questions 
by  the  local  manager;  but  he  does  not  appear  to  have 
draughted  any  agreements  or  furnished  any  written  opinions. 
It  also  appears  that  at  some  time  he  was  consulted  about 
some  scheme  to  escape  local  taxation;  that  he  went  before 
the  county  court  to  get  the  defendant's  assessment  changed 
or  reduced;  and  that  he  attended  the  biennial  sessions  of  the 
legislature  when  the  corporations  were  threatened  with  hos- 
tile legislation.  But  no  specific  service  of  even  this  kind  is 
mentioned  or  shown.  Under  the  circumstances,  the  only 
measure  of  compensation  which  I  think  can  be  safely 
adopted  is  to  allow  the  plaintiff  an  annual  sum  as  a  re- 
tainer. And  in  so  doing,  I  must  consider  these  three  cor- 
porations as  constituting  one  continuous  client  from  Janu- 
ary 1,  1876,  to  July  17,  1881 — which,  for  convenience,  may 
be  considered  five  years  and  seven  and  a  half  months.  And 
in  fact,  this  is  the  way  the  plaintiff  treated  them,  and  he  so 
testified. 

This  retainer,  in  my  judgment,  should  not  exceed  one 
thousand  two  hundred  dollars  a  year,  or  six  thousand  seven 
hundred  and  fifty  dollars  for  the  whole  period.  Add  to  this 
the  two  foreclosure  fees  of  seven  hundred  and  fifty-six  dol- 
lars and  eighty  cents,  and  we  have  the  sum  of  seven  thou- 
sand five  hundred  and  six  dollars  and  eighty  cjsnts,  which 
the  plaintiff  is  entitled  to  recover,  with  legal  interest — nine 
hundred  dollars  and  eighty-one  cents — from  the  commence- 
ment of  the  action,  or  the  period  of  one  year  and  six  months, 
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making  in  all  the  sum  of  eight  thousand  four  hundred  and 
seven  dollars  and  sixty -one  cents. 

The  findings  of  the  referee  are  set  aside,  and  findings  bj 
the  court  in  accordance  with  this  opinion  will  be  filed  iu 
their  stead,  and  judgment  entered  for  the  plaintiff  accord* 


Bay  State  Silver  Mining  Co,  v.  Brown, 

Circuit  Coubt,  District  op  Nevada. 
August  11,  1884. 

1.  Pleading— Sufficiency  op  Answer. — An  answer  which  clearly  puts  in 

issue  the  material  allegations  of  the  complaint  is  sufficient.  It  need  not 
controvert  immaterial  matter. 

2.  Mining  Law — Adverse  Claim. — In  a  suit  brought  under  section  2328, 

U.  S.  R.  S.,  to  determine  the  right  of  possession  of  an  adverse  mining 
claim,  the  title  of  each  party  to  the  disputed  premises  is  brought  in  ques- 
tion, and  each  party  must  make  proof  of  his  title  thereto  before  he  can 
ask  a  judgment  in  his  favor. 

3.  Better  Title. — In  such  suit  the  better  title  must  prevail,  and  judgment 

be  for  the  party  establishing  that  better  title. 

4.  Failure  of  Proof. — Where  neither  party  establishes  title  to  the  ground 

in  controversy,  judgment  cannot  be  for  either  party,  and  the  suit  must 
be  dismissed. 

5.  Presumptions  of  Fact. — In  suits  of  this  nature,  no  presumptions  of  fact 

as  to  title  arise.  Title,  right  of  possession,  or  forfeiture  are  facts  to  bo 
established  by  the  evidence. 

Before  Sabin,  District  Judge. 

Suit  to  determine  right  of  possession  to  adverse  mining 
claim.    The  opinion  states  the  facts. 

Thompson  Camphdl  and  B,  M.  Clarke,  for  the  complain- 
ant. 

A.  (7.  Ellis,  for  the  defendant. 

Sabin,  J.  This  snit  was  brought  under  section  2326, 
IT.  S.  S).  S.,  to  determine  the  right  of  possession  between 
plaintiff  and  defendant  to  certain  mining  ground  situate  in 
Bristol  mining  district,  Lincoln  county,  Nevada,  described 
in  the  complaint.   On  the  seventh  of  October,  1882,  defend- 
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ant  filed  in  the  proper  land-office  an  application  for  a  pat- 
ent for  the  Ida  May  lode,  situate  in  said  Bristol  mining 
district.  Notice  of  sncli  application  was  duly  published  as 
by  law  required. 

Within  the  period  of  publication  of  said  notice,  plaintiff, 
by  its  superintendent,  filed  in  said  land-office  a  protest 
against  the  issue  of  a  patent  for  said  Ida  May  lode  to 
defendant,  on  the  ground  of  a  conflict  between  said  claim 
and  the  Bay  State  ttiiue,  the  alleged  property  of  plaintiff. 
Hence  this  suit.  It  was  begun  in  the  proper  state  court, 
and  by  plaintiff  removed  to  this  court. 

There  was  not  a  line  of  testimony  submitted  to  the  court 
tending  to  establish  either  plaintiff's  or  defendant's  tide,  or 
right  of  possession,  to  the  mining  ground  in  controversy. 

The  complaint  alleges  that,  **  prior  to  the  twenty-fifth 
day  of  August,  1881,  the  plaintiff  was,  and  ever  since  has 
been,  and  now  is,  the  owner  (subject  to  the  paramount  title 
of  the  United  States)  and  in  the  possession  and  entitled  to 
the  possession  of  that  certain  mining  claim  *  *  *  known 
and  called  the  Bay  State  mine,  and  located  on  the  second 
day  of  February,  A.  D.  1S71,  aiid  duly  recorded,"  etc. 

The  defendant,  by  his  answer,  ''denies  that  said  plaintiff 
was,  upon  the  twenty-fifth  day  of  August,  1881,  or  for  a 
long  time  prior  thereto,  or  that  it  ever  since  has  been,  or 
now  is,  either  the  owner,  or  in  the  possession,  or  entitled  to 
the  possession,  of  that  certain  mining  ground  and  claim  sit- 
uate, *  *  *  known  and  called  the  Bay  State  mine,  as 
alleged  in  said  complaint." 

The  answer  further  denies  the  material  averments  of  the 
bill,  and  claims  title  and  possession  of  the  ground  in  dis- 
pute in  defendant,  by  virtue  of  lawful  location  thereof,  made 
by  him  August  25,  1881. 

It  is  contended  by  plaintiff's  counsel  that  this  denial 
above  quoted  is  insufficient,  and  that  it  virtually  admits 
plaintiff's  title  and  right  of  possesion  to  said  mining  claim 
and  ground.  And  that  such  admission  renders  tihnecessary 
any  proof  on  the  part  of  plaintiff  of  its  title  or  right  of  pos- 
session thereto,  and  hence  no  evidence  was  offered  thereon. 
I  cannot  agree  with  counsel  in  this  position.     The  denial  is 
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as  broad  as  the  avermeDt  in  tbe  coiDpIaint,  aud  this  is  all 
that  can  be  required  of  the  defendant.  The  alleged  fault 
in  this  denial  is:  1.  That  it  does  not  deny  that  the  Bay 
State  mine  was  located  in  1871;  and  2.  That  it  does  not 
deny  that  plaintiff  ever  owned  or  was  ever  in  possession  of 
such  mine  or  mining  claim. 

As  to  the  first  alleged  faulty  it  is  wholly  immaterial 
whether  or  not  the  Bay  State  mine  was  first  located  in  1871; 
as  to  the  secoud,  defendant  was  not  called  upon  to  deny  that 
plaintiff  had  ever  owned  or  ever  was  in  possession  of  the 
same.  The  issue  joined  was  as  to  the  ownership  aud  right 
of  possession  to  that  mining  claim  on  the  twenty-fifth  day 
of  August,  1881,  and  the  subsequent  and  present  ownership 
thereof.  On  this  issue  there  is  no  ambiguity  in  defendant's 
answer,  aud  upon  the  trial  plaintiff  was  put  upon  its  proof 
of  title  aud  right  of  possession  thereof.  Aud  on  the  other 
hand,  defendant  was  equally  put  upon  proof  of  his  title  to 
the  Ida  May  lode  before  he  could  ask  a  decree  in  his  favor 
adjudging  him  to  be  the  owner  thereof.  In  suits  of  this 
nature  the  better  title  must  prevail,  and  judgment  must  be 
for  the  party  establishing  that  better  title.  A  mining  claim, 
until  patent  therefor  has  been  issued,  is  held  by  peculiar 
title — a  title  which  is  never  complete  aud  absolute,  and 
which  can  only  be  maintained  by  the  annual  expenditure 
thereon  of  the  work  by  law  required. 

Plaintiff  may  have  owned  the  Bay  State  mine  in  1871, 
but  this  would  not  be  evidence  of  its  ownership  thereof  on 
the  twenty-fifth  of  August,  1881,  or  subsequent  thereto. 

Forfeiture  or  abandonment  may  have  arisen  duriug  that 
interval.  On  this  point  no  presumptions  arise,  and,  on  the 
other  hand,  none  arise  that  the  title  has  been  maintained 
by  the  expenditure  of  the  requisite  work  upon  the  claim. 
These  things  are  to  be  shown,  on  the  one  hand  or  the  other, 
by  satisfactory  proof.  They  are  facts  to  be  established  by 
the  testimony  submitted. 

A  claimant  of  mining  ground,  until  he  has  secured  pat- 
ent therefor,  must  be  an  actor,  and  must  annually  perform 
the  work  required  thereon,  and  in  establishing  title  thereto 
must  show  compliance  with  the  law  in  this  respect. 
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Nothiug  of  tho  kind  is  shown  by  either  party  in  this  suit, 
and  it  seems  to  come  clearly  within  the  principle  announced 
in  Jackson  v.  Bohy,  109  U.  S.  440. 

In  that  case  it  appeared  that  neither  party  had  done  the 
requisite  work  upon  the  ground  in  controversy,  and  neither 
party  was  adjudged  to  have  title  thereto.  In  this  case  it  is 
not  shown  that  either  party  has  title  to  the  ground  in  dis- 
pute,  and  the  suit  must  be  dismissed  for  want  of  proof. 

The  deposition  of  M.  D.  Howell  shows  that  in  1880  he 
was  at  work  on  the  Bay  State  mine,  either  for  or  with  the 
permission  of  plaintiff.  This  is  controverted  by  the 
joint  afl5(lavit  of  defendant  Thomas  Saunders  and  P.  F. 
Kelly,  the  latter  disinterested  witnesses,  filed  in  the  land- 
office,  and  submitted  with  the  deposition  of  the  register  of 
the  land-office,  taken  by  defendant. 

Aside  from  the  deposition  of  Howell,  no  evidence  is  sub- 
mitted to  the  court  as  to  the  title  or  right  of  possession  of 
either  party  to  any  portion  of  the  land  in  dispute,  excepting 
the  record  of  defendant's  application  for  a  patent  for  the 
Ida  May  lode,  and  accompanying  exhibits,  filed  in  the  land- 
office,  and  plaintiff's  protest  thereto,  with  exhibits  annexed. 

These  records  are  purely  ex  parte  matters,  on  either  side, 
prepared  for  the  land-office,  and  in  no  wise  competent  proof 
of  the  issues  involved  in  this  suit. 

The  view  taken  of  the  case  renders  it  unnecessary  to  con- 
sider several  points  urged  by  defendants  against  the  main- 
tenance of  the  suit. 

The  bill  must  be  dismissed,  with  costs  to  defendant,  and 
it  is  so  ordered. 


CoWELL    V.    LaMMERS    ET    AL. 

Circuit  Court,  District  op  California. 
August  11,  1884. 

1.  Right  in  Pitblic  Lands  not  Initiated  by  Trespass. — No  right  to  locate 
and  purchase  a  portion  of  "mineral  land,"  as  a  part  of  the  public  do- 
main, can  be  initiated  by  an  intrusion,  against  the  will  of  the  occupant, 
upon  lands  enclosed  by  a  fence,  and  in  the  actual  possession,  occupation, 
and  use  of  another  claiming  title  under  a  patent  of  the  United  States 
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covering  the  land,  issued  under  the  acts  of  congress  of  July  1,  1862  (12 
Stats.  489),  and  July  2,  1864  (13  Id.  356),  granting  lands  to  the  Central 
Pacific  Railroad  Company  to  aid  in  the  construction  of  its  road. 

2.  United  States  Patent  Conclusive  on  Collateral  Attack.— A  patent 

issued  to  the  Central  Pacific  Kail  road  Company  under  said  acts,  regular 
in  form,  by  the  proper  officers,  to  **  alternate  sections  of  land  designated 
by  odd  numbers,"  within  the  limits  of  the  congressional  grant,  cannot 
be,  collaterally,  attacked  by  an  intruder  upon  the  actual  posaesaion  uf 
the  grantee  of  the  patentee,  occupying  and  claiming  title  under  the 
patent. 

3.  Tkespasser  upon  Actual  Possession  of  Land. — An  intruder  upon  the 

actual  possession  of  another,  of  lands  held  and  claimed  by  the  occupant 
under  a  patent  from  the  United  States,  regular  upon  its  face,  issued  under 
the  said  acts  of  congress  granting  lauds  to  the  Central  Paciiic  Railroad 
Company,  does  not  occupy  a  position,  that  entitles  him,  collaterally,  to 
call  in  question  the  validity,  or  effect  of  the  patent,  in  a  suit  by  the 
party  in  possession  holding  title  under  the  patent,  to  restrain  the  com- 
mission of  trespasses  in  the  nature  of  waste. 

4.  Exception  of  Mineral  Lands  in  Patent. — The  fact,  that  the  patent 

issued  under  said  acts  of  congress,  contains  a  clause  not  required  by  the 
acts  to  be  inserted  in  the  pateni,  "  excluding  and  excepting  all  *  mineral 
lauds, '  should  any  be  found  to  exist  in  the  tracts  described  in  the  fore- 
going," does  not  change,  or  affect  the  rule,  that  an  intruder  on  the  actual 
possession  of  the  grantee  in  a  patent,  claiming  title  under  the  patent 
cannot  assail  the  patent,  collaterally,  in  a  suit  between  such  grantee  and 
intruder. 

5.  Patent  Conclusive  of  Patentability  on  Collateral  Attack. — A  pat- 

ent, in  all  respects  regular  upon  its  face,  issued  by  the  proper  officers 
under  said  acts  of  congress,  even  though  containing  a  clause  excluding 
and  excepting  such  lands,  as  shall  be  found  to  be  mineral,  is  conclusive 
evidence  upon  a  collateral  attack,  that  the  lands  are  not  mineral,  and 
that  they  are  properly  included  in  the  patent. 

6.  Case  in  Judgment. — On  June  27,  1867,  a  patent,  in  all  respects  regular 

on  its  face,  was  issued  by  the  proper  officers,  covering  the  north-east 
quarter  of  section  17,  township  0,  range  9  east,  Mt.  Diablo  base  and 
meridian,  to  the  Central  Pacific  Railroad  Company,  under  said  acts  of 
congress  of  1862  and  1864,  granting  lands  to  aid  in  the  construction  of 
the  road  of  said  company,  the  said  lands  being  within  the  limits  of  the 
grant.  There  was  nothing  in  the  records  of  the  land-office  or  in  the  pat- 
ent to  indicate  that  any  portion  of  said  lands  described  in  the  patent  was 
'*  mineral  land."  The  patent  contained  a  clause  '*  excluding  and  except- 
ing from  the  transfer  by  these  presents  '  all  mineral  lands, '  should  any 
be  found  to  exist  in  the  tracts  described  in  the  foregoing."  In  March, 
1873,  the  patentee  sold  and  conveyed  said  land  with  other  lands  to  M., 
who  entered  into  the  actual  possession  and  occupation  of  said  lands  so 
conveyed,  including  the  land  in  question;  fenced,  built  upon,  otherwise 
improved,  and  used  it,  making  lime  for  sale  upon  it,  cultivating  a  part, 
and  cutting  hay  on  and  pasturing  the  remainder.    The  actual  occupation 
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and  use  continued  till  November  24,  1877,  when  he  sold  and  conveyed  it 
to  complainant,  who,  intmediately,  took  poesession,  and  continued  in  the 
actual  possession,  occupation,  and  use  for  similar  purposes  till  the  com- 
mission of  the  acts  complained  of.  In  1881,  defendant,  claiming  a  right 
under  the  laws  relating  to  mineral  lands,  aud  assuming  the  portion  intruded 
upon  to  be  a  part  of  the  public  mineral  lands,  entered  upon  it  against  the 
will  of  complainant,  took  up  a  mining  claim,  and  performed  the  acts 
stated  in  the  bill.  Held,  that  defendant  is  not  in  a  position  which  enti> 
ties  him  to  attack  the  patent,  collaterally,  in  this  suit,  both  upon  the 
grounds  that  he  could  not  initiate  a  right  to  a  mining-claim  by  an  un- 
lawful intrusion  upon  the  actual  possession  of  another,  claiming  title 
under  a  patent,  as  was  decided  by  the  supreme  coart  in  Atherton  v. 
Fowler,  96  U.  S.  513;  and  on  the  ground  that  the  patent  is  conclusive 
when,  collaterally,  called  in  question,  as  decided  in  Steel  v.  The  SpuU' 
ing  Co,,  106  U.  S.  447. 

Before  Sawyeb,  Gircuiii  Jadge. 

D.  Johnson  and  W,  H.  Beattij,  for  complainant. 
George  G>  Blanchard,  for  defendants. 

Sawyer,  Circuit  Judge.  This  is  a  suit  in  equity  to  enjoin 
the  defendants  from  committing  a  trespass  in  the  nature  of 
waste,  in  working  a  gold  mine  on  the  north-east  quarter  of 
section  17,  township  9  north,  range  9  east,  Mt.  Diablo  base 
and  meridian.  The  quarter-section  is  a  part  of  a  section 
designated  by  an  odd  number  within  the  limits  of  the  grant 
made  by  congress  to  the  Central  Pacific  Bailroad  Company, 
to  aid  in  the  construction  of  said  company's  road,  by  the 
act  of  July  1,  1862  (12  Stats.  489),  as  amended  by  the  act  of 
July  2, 1864  (13  Stats.  356). 

The  road  having  been  completed  in  accordance  with  the 
provisions  of  said  acts  of  congress,  a  patent  in  the  form  in- 
dicated was  issued  to  the  Central  Pacific  Bailroad  Company 
on  June  27,  1867.  The  granting  clause  of  the  patent  is  as 
follows:  *'  Now  know  ye,  that  the  United  States  of  America, 
in  consideration  of  the  premises,  and  pursuant  to  the  said 
acts  of  congress,  have  given  and  granted,  and  by  these 
presents  do  give  aud  grant,  unto  the  said  Central  Pacific 
Railroad  Company  of  California,  and  to  its  assigns,  ihetixicls 
of  land  situated  as  aforesaid  and  desa^ihed  in  the/oregoing^  yet 
excluding  and  excepting  from  the  transfer  by  these  presents^  'all 
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mineral  lands,^  should  any  such  be  found  to  exist  in  the  tracts 
described  in  the  foregoing;  but  this  exception  and  exclusion, 
according  to  the  terms  of  the  statute^  shall  not  be  construed 
to  include  coal  and  iron  land/' 

*'To  have  and  to  hold  the  said  tracts  with  the  appurte- 
nances unto  the  said  Central  Pacific  Railroad  Company  of 
California,  and  to  its  assigns  forever,  with  tlie  exclusion  arid 
exception  uu  aforesaid." 

On  March  13,  1873,  the  Central  Pacific  Eailroad  Com- 
pany duly  conveyed  the  said  quarter-section  with  other 
lands  to  Daniel  McCarty.  McCarty  went  into  the  actual 
possession  and  occupation  of  the  laud,  claiming  title  under 
the  said  United  States  patent  and  subsequent  conveyance 
to  himself.  He  fenced  the  lands  embracing  said  quarter  of 
section  17;  erected  a  house,  barn  and  other  out-buildings 
and  improvements,  upon  the  said  quarter-section;  cultivated 
portions  of  it  in  grain  and  other  products  used  in  his  fam- 
ily including  his  employees,  burned  lime  on  it  for  sale,  and 
used  the  rest  of  it  for  hay  and  pasturage,  having  a  large 
number  of  cattle,  sheep,  and  hogs  upon  the  land.  He  was 
thus  in  the  actual  possession  and  occupation  of  the  land  iu 
question,  having  it  under  fence,  and  in  actual  use  from  the 
time  of  his  purchase  in  1873,  till  November  24,  1877,  on 
which  day  he  duly  conveyed  to  the  complainant,  Cowell, 
who,  upon  receiving  such  conveyance,  went  into  the  actual 
possession  and  occupation  of  the  said  land,  which,  by  and 
through  his  employees,  he  has  ever  since  possessed,  occu- 
pied, and  used  for  purposes  similar  to  those  to  which  they 
were  applied  by  his  grantor,  McCarty. 

The  defendant,  by  the  permission  of  complainant,  had 
erected  a  cabin  on  a  portion  of  the  lands  of  complainant 
other  than  that  part  upon  which  the  trespass  is  alleged  to 
Lave  been  committed,  and  outside  said  quarter  of  section 
17,  in  which  he  had  lived  some  years  by  complainant's  per- 
mission, though  without  any  lease,  from  time  to  time,  as  his 
services  were  required,  working  for  complainant.  In  August, 
1881,  defendant,  without  the  consent  and  against  the  will  of 
complainant,  entered  upon  the  particular  portion  of  the  laud 
now  iu  question,  assuming  it  to  be  public  mineral  land, 


250  CowELL  V.  Lammers.  [Cir.  Ct. 

opinion  of  the  Court — Sawyer,  C.  J.  [August, 

prospected  for  a  miue,  and  located  a  mining  claim  in  pur- 
suance, as  he  claims,  of  the  rules  and  regulations  of  miners 
of  the  district  and  of  the  revised  statutes  of  the  United 
States,  upon  the  subject,  upon  what  he  now  claims  to  be  a 
gold-bearing  quartz  lode.  He  insists  thai  a  valuable  gold 
mine  has  been  found  to  exist  at  the  point  of  the  location 
claimed;  that  the  act  of  congress  did  not  grant  ''mineral 
lands"  to  the  Central  Pacific  Bailroad  Company;  that  the 
patent,  although  covering  the  land  in  terms,  excepts  from 
its  operation  any  lands  that  may  be  found  to  be  mineral; 
that  the  lode  in  question  did  not  pass  to  the  railroad  com- 
pany, either  by  the  act  of  congress,  or  the  patent;  and  that 
it  was,  at  the  date  of  his  location,  public  "  mineral  land,^' 
open  to  exploration  and  location  by  him.  There  is  a  good 
deal  of  testimony  to  show,  that  there  was  a  placer  mine  on 
the  quarter-section  which  had  been  exhausted  and  aban- 
doned, before  the  railroad  grant  attached;  also,  that  there 
had  been  some  prospecting  for  quartz,  and  some  found,  but 
that  it  did  not  appear  to  be  of  sufficient  value  to  pay  for 
working,  and  that  all  work  of  the  kind  had  also  been  aban- 
doned before  the  rights  of  the  railroad  company  attached; 
and  that  nothing  had  been,  afterward,  done,  except  by  the 
grantees  in  the  patent,  and  that  of  very  little  consequence, 
to  find,  work,  or  develop  a  mine,  till  the  entry  and  acts  of 
defendant  in  1881  complained  of. 

An  application  to  the  land-office  to  purchase  the  mine 
claimed  to  have  been  located  by  defendant  on  the  quarter- 
section  in  question,  made  subsequently  to  the  location  of 
defendant,  was  rejected,  on  the  ground  that  the  land  had 
already  been  regularly  patented  to  the  Central  Pacific  Rail- 
road Company,  at  a  time  when  there  were  no  known  val- 
uable mines  upon  them,  and  that  notwithstanding  the  clause 
in  the  patent,  excluding  mineral  lands,  the  exclusion  did 
not  embrace  mines  that  might  be,  subsequently,  discovered 
and  developed,  and  that,  in  issuing  the  patent  to  the  rail- 
road company,  the  jurisdiction  and  powers  of  the  land-office 
had  been  exhausted. 

The  commissioner  of  the  general  land-office,  in  affirming 
*  e  decision  of  the  local  office,  in  rejecting  the  application. 
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says:  ^'Applicant  claims  that  said  Marble  Valley  quartz 
mine  was  discovered  iu  July,  1881.  He  further  claims,  that 
baying  complied  with  the  provisions  of  section  2325,  United 
States  revised  statutes,  his  application  should  have  been 
received. 

"Applicant's  counsel  argue  that  mineral  lands  did  not 
pass  to  the  railroad  company  by  said  patent  issued  under 
the  acts  of  July  1,  1862,  and  July  2,  1864,  and  in  support 
thereof  refer  to  numerous  decisions  of  courts  and  of  this 
department. 

"The  only  question  arising  here  is.  Were  these  lands,  at 
date  of  the  patent  to  the  railroad  company,  mineral,  so  that 
they  should  have  been  excluded  from  such  patent?  If  so, 
then  the  patenting  was  an  error  of  this  office,  or  fraud  was 
practised  by  the  railroad  company.  If  not,  then  the  title  to 
the  lands  vested  at  date  of  the  patent  in  the  railroad  com- 
pany, and  this  office  has  no  further  jurisdiction  in  the  prem- 
ises. It  is,  therefore,  plain  that  the  decisions  cited  by  the 
applicant's  counsel,  do  not  apply  to  the  case  in  hand. 

"Said  township  was  surveyed  in  1866,  and  section  lines 
were  ran;  this  was  at  a  date  when  subdivisional  lines  of 
townships  were  not  run  in  the  survey  of  mineral  lands.  Pro- 
vision for  extending  the  public  surveys  over  all  the  mineral 
lands  was  not  made  until  the  act  of  July  9,  1870,  the  fact  of 
the  survey  of  said  section  17  in  1866,  and  that  the  plat  of 
the  survey  of  the  township  or  the  field-notes  fail  to  show 
section  17  to  contain  'valuable  mineral  deposits,' make  a 
prima  fade  case  in  favor  of  the  agricultural  character  of  the 
section.  It  is  not  alleged,  nor  does  it  appear  anywhere  in 
the  case,  that  any  valuable  mineral  was  discovered  on  sec- 
tion 17  prior  to  the  issuing  of  the  patent. 

"Under  the  grant  to  the  state  of  California  of  sections  16 
and  36  for  school  purposes,  the  title  vests  in  the  state  upon 
survey,  if  subsequent  to  the  act,  if  the  lands  were  not  known 
to  be  mineral  at  that  date.  (Sickels'  Mining  Decisions, 
246.)  'All  mineral  deposits  discovered  upon  lands  after 
United  States  patent  therefor  has  issued  to  a  party  claiming 
under  the  laws  regulating  the  disposal  of  agricultural  lands, 
pass  with  the  patent,  and  this  office  has  no  further  juris- 
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diction  in  the  premises.'  (Copp's  U.  S.  Mineral  Lands,  p. 
121.) 

**TLi8  is  an  established  principle  recognized  bj  this  of- 
fice, and  applying  to  railroad  companies  claiming  agricultural 
lands,  as  well  as  to  any  other  party  claiming  under  the  laws 
regulating  the  disposal  of  agricultural  lands.  Tlie  except- 
ing clause  in  the  patent  to  the  railroad  company  excluding 
all  mineral  lands,  other  than  coal  and  iron  lands,  from  the 
transfer  is  construed  to  mean  lands  knotun  to  contain  valuable 
minerals  pHor  to  the  issuing  of  the  patent.  Subsequent  discov- 
eries  would  not  affect  the  title  of  the  company  to  the  lands.  It 
would  be  entitled  to  the  lands  thus  discovered.  The  patent 
in  this  case  appears  to  have  been  regularly  issued,  and  no 
error  in  this  ofEce  in  issuing  the  same,  or  fraud  on  the  part 
of  the  railroad  company,  is  alleged  or  claimed.  *  *  * 
The  title  to  the  lands  applied  for  is  vested  in  the  railroad 
company,  under  its  said  patent  dated  June  27,  1867,  and 
the  land  is  not  subject  to  further  disposal  by  the  United 
States." 

The  complainant  insists,  that,  in  view  of  the  indisputable 
facts  appearing  in  the  case,  the  defendant  is  not  in  a  posi- 
tion Avhicli  entitles  him,  in  this  proceeding,  to,  collaterally, 
assail  the  validity  of  his  title  under  the  patent  for  two  rea- 
sons; and  if  I  rightly  comprehend  the  decisions  of  the  su- 
preme court  upon  similar  questions,  he  is  clearly  right  in 
this  position.  In  Atherion  v.  Fcwler,  the  supreme  court  dis- 
tinctly held,  that  no  right  of  pre-emption  can  be  established 
by  a  settlement  and  improvement  on  a  tract  of  land  con- 
ceded to  be  public,  where  the  pre-emption  claimant  intruded 
upon  the  actual  possession  of  another,  who,  having  no  other 
valid  title  than  possession,  had  already  settled  upon,  en- 
closed, and  improved  the  tract;  that  such  an  intrusion  is  but 
a  naked,  unlawful  trespass,  ^and  cannot  initiate  a  right  of 
pre-emption.  (96  U.  S.  513.)  This  decision  was  affirmed 
in  Hosmer  v.  Wallace,  97  U.  S.  579,  and  Quinby  v.  Conlan^ 
101  U.  S.  421.  In  the  latter  case,  the  court  says:  **A  set- 
tlement cannot  be  made  upon  public  land  already  occupied; 
as  against  existing  occupants,  the  settlement  of  another  is 
ineffectual  to  establish  a  pre-emption  right.     Such  is  the 


Dist.  Gill.]  CowELL  V.  Lammers.  253 

1884.]  Opinion  of  the  Court— ^Sawyer,  C.  J. 


purport  of  our  decisions  in  Afherion  v.  Fowler,  96  U.  S.  -513, 
and  Hoamer  v.  Wallace,  97  U.  S.  "575."  (104  U.  S.  423.) 
The  laws  no  more  authorize  a  trespass  upon  the  actual  pos- 
session  and  occupation  of  another,  for  the  purpose  of  in- 
itiating a  pre-emption  right  to  take  up  and  acquire  under 
the  statutes  the  title  to  a  piece  of  mineral  land,  than  to  in- 
itiate an  ordinary  pre-emption  right  to  a  tract  of  agricultural 
laud.  The  law  does  not  encourage,  or  permit,  for  any  pur- 
pose, unlawful  intrusions  and  trespasses  upon  the  actual 
possession  and  occupation  of  another.  To  permit  a  right, 
or  confer  authority  to  thus  initiate  a  title  to  the  public  land, 
would  be  to  encourage  strife,  breaches  of  the  peace,  and 
violence  of  such  a  character,  as  to  greatly  disturb  the  public 
tranquillity.  We  are  unfortunately  not  without  painful  ex- 
amples of  this  kind  in  this  state.  Actual  possession  and 
occupation  of  lands,  in  good  faith,  public  or  otherwise,  have 
always,  as  against  naked  trespassers,  been  regarded  as  evi- 
dence of  title,  and  fully  protected  by  the  courts  of  this  state 
from  its  first  settlement.  In  this  case,  the  defendant  in- 
truded upon  the  actual  possession,  and  occupation  of  the 
complainant,  prospected  for,  and  located,  a  supposed  mine 
upon  lands,  which  had  been  enclosed  with  a  substantial 
fence,  and  in  the  actual  continuous  possession,  occupation, 
and  use  of  the  complainant  and  his  immediate  grantor  for 
eight  years,  claiming  title  under  a  patent  of  the  United 
States,  regularly  issued  fourteen  years  before.  He  is  a 
mere  stranger  and  trespasser  upon  the  actual  possession 
and  occupation  of  the  complainant,  without  any  right  rec- 
ognized by  the  law  of  the  land,  and  is  not  in  a  position  to 
assail  the  complainant's  title.  If  this  is  not  the  rule  estab- 
lished by  the  decisions  of  the  supreme  court,  then,  I  am 
unable  to  comprehend  their  import.  (See,  also,  Doll  v. 
JUeador,  10  Cal.  320  et  seq.)  Tiie  patent  is  entirely  regular 
and  valid  upon  its  face,  as  well  as  when  compared  with  the 
record  in  the  land-office.  If  defeated,  it  must  be  upon  pa- 
rol evidence  of  matters  deliors  the  patent  and  record,  devel- 
oped, subsequently,  to  the  issue  of  the  patent.  To  permit 
every  intruder,  upon  his  own  notions  of  propriety,  to,  col- 
laterally, assail  a  patent  regularly  issued  on  the  grounds, 
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and  under  the  circumstances  disclosed  in  this  case,  would 
be  intolerable.  If  any  one  was  injured  by  the  issue  of  com- 
plainant's patent  for  lands,  since  ascertained  by  exploration, 
to  be  mineral  lands,  and,  for  that  reason,  not  intended  to 
be  embraced  in  the  congressional  grant,  it  was  the  United 
States,  not  the  defendant.  No  vested  right  of  his  was  in- 
vaded or  affected  by  the  issue  of  the  patent,  he  having  at 
that  time  acquired  no  interest.  He  had  no  equity,  then, 
and  he  has  none,  now,  that  entitles  him  to  litigate  the  title 
of  complainant  derived  from  his  patent,  and  actual  posses- 
sion thereunder.  His  present  equity  rests,  alone,  upon  a 
trespass  committed  upon  the  actual  possession  of  complain- 
ant. 

I,  also,  think  it  clear  that  the  defendant  is  not  in  a  posi- 
tion to,  collaterally,  assail  complainant's  title  resting  upon 
the  patent,  under  the  rule  established  by  the  supreme  court 
in  Steel  v.  Smelthig  Company,  106  U.  S.  447;  Smelting  Com- 
pany V.  Kemp,  104  Id.  640-647;  and  other  cases  cited  in  those 
cases.  It  is  sought  to  distinguish  this  case  from  the  smelt- 
ing company  cases  cited,  on  the  ground  of  the  clause  in  the 
patent  now  in  question,  *'yet  excluding  and  excepting  from 
the  transfer  of  these  presents  '  all  mineral  lands,'  should  any 
he  found  to  exist  in  the  tracts  described  in  the  foregoing. 
*  *  *  To  have  and  to  hold  *  *  *  with  the  exclu- 
sion and  exception  aforesaid."  In  my  judgment,  the  inser- 
tion of  this  clause  in  the  patent  issued,  in  no  respect  affects 
the  rule  as  established  by  the  supreme  court  in  those  cases, 
or  its  applicability  to  this  case.  The  act  granting  to  the 
railroad  company  ''the  alternate  sections  of  the  public  lands 
designated  by  odd  numbers,"  provided,  '*  that  all  mineral 
lands  shall  be  excepted  from  the  operation  of  this  act" — 
that  is  to  say,  are  not  included  in  the  legislative  grant.  (12 
Stats.  492,  sec.  3.)  The  act  itself  is  a  present  grant  and 
makes  the  exception.  So  the  act  to  extend  to  California  the 
right  of  pre-emption  to  unsurveyed  public  lands  in  like 
manner  provided,  **  that  the  provisions  of  this  section  shall 
not  be  held  to  authorize  pre-emption  and  settlement  of  min- 
eral lands,  which  are  hereby  exempted  from  the  provisions  of 
this  act."    (Id.  410,  sec.  7);  and  by  section  2258  E.  S.,  min- 
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eral  lauds  are.  also,  reserved  from  sale.     In  all  these  cases, 
the  act  of  congress,  itself,  in  like  terms  excludes  mineral 
lauds.     In  neither  case,  does  it  provide  that  any  clause  ex- 
cepting mineral  lands  should  be  inserted  in  the  patent.   Yet 
the  clause  for  some  reason  is  inserted  in  the  railroad  grants, 
while  it  is  omitted  in  pre-emption,  and  other  patents,  so  far 
as  such  patents  have  come  under  my  observation.     Section 
4  of  the  act  granting  lands  to  the  railroad  company  provides, 
that  upon  the  certificate  of  the  commissioner  provided  for, 
that  a  prescribed  number  of  miles  of  road  has  been  com- 
pleted in  accordance  with  the  provisions  of  the  act,  '^  pat- 
ents shall  issue  conveying  the  right  and  title  to  said  lauds 
[]the  alternate  sections  designated  by  odd  number]  to  said 
company  on  each  side  of  the  road,  as  far  as  the  same  is 
completed,  to  the  amount  aforesaid;   and  patents  shall,  in 
like  manner,  issue,  as  each  fort^'  miles  of  said  road  and  tel- 
egraph line  are  completed."    There  is  no  express  authority 
in  the  statute  to  issue  a  pateut  covering  known  mineral 
lands  at  all,  and  no  more  authority  to  insert  a  clause  in  a 
patent  issued,  excepting  or  excluding  therefrom,  generally, 
and  indefinitely,  without  describing  them  so  as  to  identify 
the  exceptions  made  by  the  patent  ''mineral  lands," should 
any  be  found  to  exist  in  the  tracts  described."  There  is  just 
as  little  authority  for  one  as  the  other — as  little  authority 
for  inserting  the  clause  of  exclusion,  as  for  issuing  any  pat- 
ent at  all  embracing  mineral  lauds.   Under  the  statute,  it  is 
us  clearly  the  duty  of  the  oflBcers  authorized  to  issue  patents 
to  the  railroad  companies,  to  ascertain  whether  the  lands 
patented  are  embraced  in  the  congressional  grant,  and  pat- 
entable, or  are  mineral  lands  and  not  patentable,  as  it  is  in 
the  case  of  a  pre-emption,  homestead,  or  other  entry  and 
sale  of  public  lands,  to  ascertain  the  facts  authorizing  the 
issue  of  the  pateut. 

The  act  of  congress,  as  long  ago  as  1796,  provided  that, 
*'  every  surveyor  shall  note  in  his  field-book  the  true  situa- 
tions olall  mines,  salt-licks,  salt-springs,  and  mill-seats  which 
shall  come  to  his  knowledge.  *  *  *  These  field-books 
shall  be  returned  to  the  surveyor-general,  who  shall  there- 
upon cause  a  description  of  the  whole  lands  surveyed  to  be 
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made  out,  and  transmitted  to  the  officers,  wJio  may  superin- 
tend  (he  saleay  (1  Stats.  466,  sec.  2.)  The  object,  doubt- 
less, is  to  enabla  tlie  officers  in  charge  to  determine  whether 
the  lauds  are  patentable  or  not.  This  provision  has  been 
in  force  ever  since,  and  it  was  carried  into  the  revised  stat- 
utes. (Sec.  2395.)  So,  also,  the  mineral  lauds,  at  the  date 
of  the  survey  of  these  lands,  were  not  authorized  to  be  sur- 
veyed by  ruuning  the  section  lines.  Thus  the  government 
has  provided  means  to  enable  the  land-office  to  determine 
the  character  of  the  lands,  and  whether,  or  not,  they  are  of 
the  character  granted  by  the  acts,  or  authorized  to  be  sold, 
or  otherwise  disposed  of.  No  authority  is  given  to  issue 
patents  in  any  of  these  cases  to  mineral  lands  excepted  in 
the  acts  of  congress,  and  this  fact,  necessarily,  involves  the 
duty  to  determine  whether  lands  for  which  patents  are 
sought,  are  mineral,  or  not,  and  it  is  presumed  that  that 
duty  was  duly  performed.  In  this  case,  the  evidence  shows, 
that  there  was  nothing  in  the  records  of  the  land-office  to 
indicate  that  the  lands  in  question  were  mineral;  and  the 
fact  that  they  had  been  surveyed,  at  a  time  when  mineral 
lands  were  not  authorized  to  be  surveyed,  and  the  plats 
filed,  without  designating  the  lands  as  mineral,  is  prima 
facie  evidence,  that  they  were  not  mineral  in  character,  and 
were  included  in  the  congressional  grant,  and  patenti^ble  as 
such.  The  question  as  to  their  patentability  was,  therefore, 
determined  on  the  surveys,  records,  and  evidence.  And  the 
patent  makes  out,  at  least,  a  jn^lrna  facie  case  of  title  in  com- 
plainant. 

The  issue  of  the  patent  to  the  Central  Pacific  Railroad 
Company,  then,  notwithstanding  the  unauthorized,  general, 
and  indefinite  clause  of  exception  and  exclusion  **of  min- 
eral lands,  should  any  be  found  to  exist  in  the  tracts  de- 
scribed," now  claimed  by  defendant,  to  leave  the  facts  open 
for  contest,  is  just  as  clearly  a  determination  by  the  officers 
of  the  land  department,  that  the  lands  described  in  the 
patent  are  not  mineral,  and  are  a  part  of  the  lands  granted 
by  the  act,  as  in  the  case  of  a  patent  issued  to  a  pre-emp- 
tion, homestead  claimant,  or  other  purchaser,  under  acts  of 
congress  having  similar  exceptions,   without  any  similar 
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clanse  of  exception  and  exclusion  inserted  in  tbe  patent. 
The  lands  are  either  patentable  under  the  act,  or  they  are 
not.  If  patentable,  the  issue  of  a  patent  is  authorized.  If 
not  patentable,  it  is  unauthorized,  and  the  issue  of  a  pat- 
ent is,  clearly,  as  conclusive  evidence  of  the  determination 
of  the  fact  of  patentability  upon  a  collateral  attack,  in  the 
one  case,  as  in  the  other.  Suppose  it  should  afterward  turn 
out  that  all  is  mineral  land.  The  exception  would  be  as 
broad  as  the  grant,  and  be  void  as  an  exception.  Is  it  any 
the  less  so  in  this  class  of  cases,  as  to  a  part?  No  provis- 
ion of  the  statute  has  been  brought  to  my  notice,  authoriz- 
ing any  distinction  in  these  different  classes  of  patents,  or 
authorizing  any  vague,  or  uncertain  exception  leaving  the 
question  as  to  what  is  granted,  and  what  is  not,  open  to 
contest  upon  parol  evidence  of  matters  dehors  the  patent, 
subsequently  developed,  and  brought  to  light.  /  The  land- 
department  in  this  very  case,  as  in  cases  of  patents  to  pre- 
emptioners,  homestead  claimants,  and  other  purchasers  of 
the  public  lands,  have  acted,  and,  I  think,  correctly,  upon 
the  idea,  that  patents  to  lands  not  known  to  be  mineral 
lands  at  the  time  the  patent  issued,  carry  the  title  to  all 
mines,  subsequently  discovered  in  the  lands,  notwithstand- 
ing the  reservation  from  sale  of  mineral  lands  in  the  acts  of 
congress.  By  the  words,  '*  mineral  lands,"  must  be  under- 
stood lands  kuowu  to  be  such,  or  which  there  is  satisfactory 
reason  to  believe  are  such,  at  the  time  of  the  grant,  or 
patent.  And  the  United  States  courts,  which  have  had  oc- 
casion to  act  upon  this  subject,  so  far  as  I  am  aware,  have 
adopted  that  idea.  (P.  C.  M.  &  M.  Co,  v.  Spargo,  8  Saw. 
645.)  There  must  be  some  point  of  time,  when  the  char- 
ter of  the  land  must  be  finally  determined,  and,  for  the  in- 
terest of  all  concerned,  there  can  be  no  better  point  to 
determine  this  question,  than  at  the  time  of  issuing  the 
patent.  The  supreme  court  has  not  yet  had  occasion  to  de- 
cide the  point  as  to  the  effect  on  a  patent  of  a  discovery  of 
a  valuable  mine  in  lands  subsequently  to  the  issue  of  a  pat- 
ent. Any  other  constraction  would  be  disastrous  in  the  ex- 
treme to  the  holders  of  lands  in  California  under  United 
States  patents.  If  land,  which  a  party  has  actually  occu- 
17 
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pied,  possessed,  and  peaceably  enjpyed  for  a  long  series  of 
years,  claiming  title  under  a  patent  of  the  United  States  fif- 
teen years  old,  can  be  entered  upon  and  prospected  for  a 
mine  by  any  trespasser  who  chooses  to  do  so;  and  a  mine 
being  found,  the  mine  can  be  located,  and  taken  out  of  the 
patent  on  the  vague  and  uncertain  exception  in  the  patent 
in  question,  it  can  be  done  fifty,  or  a  hundred  years  hence, 
and  the  patent  instead  of  being  a  muniment  of  title  upon 
which  the  patentee,  or  his  grantees  can  rest  in  security, 
would  be  but  a  delusion,  and  a  snare.  /  Congress  could 
never  have  contemplated  such  a  construcnon,  and  execution 
of  the  acts  in  question.  In  much  the  larger  portion  of  the 
mining  regions  of  the  state,  the  placer  mines  were  worked 
out,  exhausted  of  their  mineral,  and  utterly  abandoned  for 
mining  purposes  years  ago,  and  since  their  exhaustion  and 
abandonment,  they  have  been  taken  up  by,  and  patented 
to,  pre-emptioners,  homestead  claimants,  railroad  compa- 
nies, and  other  purchasers,  as  agricultural  lands,  and  have 
been  fenced,  cultivated,  grazed,  planted  with  orchards  and 
vineyards,  built  upon,  occupied,  and  enjoyed  by  a  large, 
thriving,  prosperous,  contented,  and  happy  population. 
Those  who  were  once  miners,  after  working  out  their  mines, 
have  themselves,  purchased  as  agricultural  lands,  the  lands 
which  they  have  thus  exhausted  of  their  mineral  wealth, 
and  have  now  become  agriculturists,  farmers,  stock-raisers, 
fruit  and  wine  producers,  etc.  The  very  township  in  which 
the  land  in  question  is  situated,  and  of  which  it  forms  a 
part,  affords  a  striking  illustration  of  the  facts  stated. 
According  to  the  record  of  the  land-office  in  evidence,  said 
township  9,  which  is  situated  in  the  mining  region,  contains 
twenty-two  thousand  nine  hundred  and  seventy  and  seventy- 
six  one-hundredths  acres  of  land,  of  which  there  have  been 
sold  and  patented  under  pre-emption  and  homestead  laws, 
eight  thousand  nine  hundred  and  fifty-seven  and  seventy- 
seven  one-hundredths  acres;  granted  and  patented  to  the 
railroad  company,  nine  thousand  eight  hundred  and  forty- 
three  and  twenty-nine  one-hundredths  acres;  applied  for 
under  homestead  laws,  and  not  }'et  patented,  one  thousand 
and  forty- three  and  thirteen  one-hundredths;  sold  under 
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the  mining  laws  as  placer  mines,  one  hundred  and  ten  acres; 
as  quartz  mines,  nineiy-three  hundredths  of  an  acrCf  and  as 
marble  mines,  thirteen  and  forty-seven  hundredths  acres.  Are 
tbe  owners  of  all  these  lands,  thus  sold,  to  be  for  all  time 
liable  to  have  their  possession  held  under  patents  upon  their 
face  regularly  issued,  intruded  upon  by  any  trespasser,  who 
chooses  to  prospect  his  orchard,  or  vineyard,  or  pasture  for 
a  mine,  and  when  a  mine  shall  be  found,  have  it  taken  from 
liim  by  the  intruder  under  the  claim  that  the  patent  is  void 
on  the. grounds  insisted  upon  in  this  case,  that  the  land  was 
not  subject  to  sale  in  the  case  of  purchasers,  or  was  not 
granted  in  the  case  of  the  railroad  company?  If  such  be 
the  case,  there  is,  certainly,  a  serious  defect  in  the  laws,  or 
in  their  execution.  I  am  unable  to  discover,  or  believe, 
that  such  a  position  is  sanctioned  by  the  laws,  or  by  the 
decisions  of  the  supreme  court.  The  exception  of  mineral 
lands  from  the  grant  in  the  act  of  congress  is  explicit. 
There  is  no  express  authority,  no  provision  at  all,  requiring 
or  authorizing  this  exception  to  be  repeated  in  the  patent. 
Lauds  patentable  under  the  grant,  and  no  others,  are  au- 
thorized to  be  patented.  If  the  exception  in  the  patent  is 
no  broader  in  its  signification  thun  the  statute,  it  adds  noth- 
ing to,  and  takes  nothing  from,  the  effect  of  the  statute 
itself,  in  this  respect,  or  to  the  effect  of  the  patent  issued 
in  pursuance  of  the  statute.  If  it  is  broader  than  the  stat- 
ute, then,  it  is  wholly  unauthorized  by  law,  and  as  to  the 
part,  which  goes  beyond  tlie  statute,  at  least,  is  utterly  void. 
A  patent  upon  its  face  should  either  grant,  or  not  grant. 
It  must  be  seen  from  a  construction  of  the  language  of  the 
grant  itself,  whether  anything  is  granted  or  not,  and  if  any- 
thing be  granted,  what  it  is.  There  is  no  authority  to  issue 
a  patent  which,  in  effect,  only  says,  if  the  lands  herein  de- 
scribed hereafter  turn  out  to  be  agricultural  lands,  then,  I 
grant  them,  but  if  they  turn  out  to  be  mineral  lands,  then, 
I  do  not  grant  them.  Such  a  patent  would  be  so  uncertain, 
that  it  would  be  impossible  to  determine  from  the  face  of 
the  patent,  whether  anything  is  granted  or  not.  The  most 
that  can  be  said,  then,  is,  that  the  clause  of  exception  and 
exclusion  in  the  patent,  in  no  way  affects  the  rights  of  the 
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parties  given  by  the  statute— in  no  way  enlarges,  or  restricts 
those  rights — and  the  same  force  and  effect  must  be  given 
to  the  patent  on  a  collateral  attack,  as  would  be  given  to  it, 
Lad  the  clause  been  omitted,  as  both  classes  of  patents 
would  depend  upon,  and  be  controlled  by,  the  same,  or 
similar  statutory  provisions.  We  have  seen  in  the  cases 
cited  from  the  supreme  court  reports,  that  patents  issued 
nnder  the  various  acts  of  congress  excepting  and  reserving 
mineral  lands  from  sale,  or  grant,  in  precisely  similar  lan- 
guage, but  which  omit  the  clause  of  exception,  and  exclu- 
sion found  in  the  patent  in  question,  have  always  been  held 
by  the  supreme  court  to  be  unassailable,  collaterally.  The 
same  rule  must  be  held  applicable  to  the  patent  in  question, 
and  those  like  it. 

If  the  foregoing  views  are  correct,  it  would  have  been 
better  if  no  distinction  had  been  made  between  patents 
issued  under  different  acts  of  congress  having  similar  ex- 
ceptions— better  if  no  such  exception  had  been  inserted  in 
the  patent.  The  exception  inserted  in  this  class  of  patents, 
upon  the  view  adopted,  only  affords  a  pretext  for,  collater- 
ally, assailing  its  validity,  thus  inviting  and  stimulating 
litigation. 

Circumstances  from  the  beginning,  in  this  state,  seem  to 
Lave  conspired  to  afford  an  infinite  variety  of  pretexts,  more 
or  less  plausible,  for  assailing  all  classes  of  patents  to  land 
issued  by  the  United  States,  and  on  that  ground  to  create 
a  very  general  and  wide-spread  feeling  of  insecurity  and 
distrust  in  regard  to  land  titles.  The  sooner  it  comes  to 
be  a  generally  recognized  principle,  that  a  United  States 
patent,  regular  upon  its  face  and  upon  the  record,  issued  in 
the  forms  prescribed  by  the  laws,  means  something — that 
it  is  unassailable  collaterally,  or  even  with  success,  directly, 
by  parties  having  the  proper  status^  except  upon  clear  and 
indisputable  grounds  and  evidence — the  sooner  confidence 
in  land  titles  will  be  re-established,  and  the  better  it  will 
be  for  the  good  order,  tranquillity,  prosperity,  and  happiness 
of  the  people  of  California. 

In  my  judgment,  the  defendant  is  not  in  a  position  in  this 
suit,  to  assail  or  question  the  title  of  the  complainant  rest- 
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ing  upon  his  patent,  and  his  possession  under  it,  for  the 
reasons  stated  on  all  the  points  discussed  in  the  opinion. 
The  view  taken  upon  the  points  discussed,  renders  it  uu- 
necessarj  to  consider  the  evidence  as  to  whether  the  land 
in  dispute  is  in  fact  mineral  land,  or,  if  it  is,  whether  its 
mineral  character  was  in  fact  known,  at  the  date  of  the 
patent. 

Let  a  decree  be  entered  for  complainant,  for  a  perpetual 
injunction  in  pursuance  of  the  prayer  of  the  bill,  with  costs. 


J.  M.  Gray  et  al.  v.  Quicksilver  Mining  Co. 

CiBCUiT  Court,  District  of  Calipornia. 
August  18,  1884. 

1.  Jurisdiction  in  District  of  Residence.— The  act  of  congress  provuiing 

that  a  person  shall  not  be  sued  in  any  district  other  than  that  in  which 
he  resides,  or  shall  at  the  time  be  found,  is  not  one  affecting  the  general 
jarisdiction  of  the  court;  but  the  provision  is  rather  in  the  nature  of  a 
personal  exemption  in  favor  of  the  defendant,  which  he  may  waive. 

2.  Jurisdiction — Foreign  Corporation. — Where  a  corporation  organized 

under  the  laws  of  one  state,  and  doing  business  in  another,  files  in  the 
proper  office  of  the  latter  state,  a  designation  of  a  person  residing  therein 
in  pursuance  of  the  requirement  of  the  laws  of  said  state,  upon  whom 
process  may  be  served,  such  corporation,  so  filing  such  designation, 
tliereby  waives  its  right  to  be  exempt  from  suit  in  the  national  courts 
held  in  the  district  embracing  said  state,  under  the  provisions  of  section 
1,  of  the  act  of  congress  of  1875,  relating  to  the  jurisdiction  of  the  United 
States  courts;  and  consents  to  be  sued  in  the  district  embracing  the  stato 
where  said  designation  is  filed,  and  the  business  of  such  corporation  is  so 
carried  on. 

Before  Sawyer,  Circuit  Judge. 

Motion  to  quash  service  of  subpoena. 

William  Matthews,  for  the  motion. 
i.  -D.  Latimer,  contra. 

Sawyeb,  Circuit  Judge.  The  defendant  is  a  corporation 
organized  and  existing  under  the  hiws  of  New  York,  work- 
ing a  quicksilver  mine  in  Santa  Clara  county,  California. 
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A  statute  of  California,  passed  in  1872,  Stats.  Cal.  1871-2, 
826,  requires  every  corporation  created  by  the  laws  of  any 
otber  state  doing  business  in  this  state,  "to  designate  some 
person  residing  in  the  county  in  which  the  principal  place 
of  business  of  said  corporation  in  this  state  is,  upon  whom 
process  may  be  served,  *  *  *  and  l&le  such  designation 
with  the  secretary  of  state.  *  *  *  And  it  shall  be  law- 
ful to  serve  on  such  person  so  designated  any  process  issued 
as  aforesaid,'*  etc.  Foreign  corporations  complying  with 
this  provision,  enjoy  certain  specified  advantages,  and  those 
not  complying  are  subjected  to  certain  prescribed  disabil- 
ities. In  pursuance  of  the  provisions  of  said  statute  of  Cal- 
ifornia, the  defendant,  on  July  18,  1872,  filed  in  the  office 
of  the  secretary  of  state  of  the  state  of  California,  a  docu- 
ment under  the  seal  of  the  corporation,  and  signed  by  its 
president  and  secretary,  whereby  "James  B.  Bandall,  who 
resides  in  New  Almaden,  Santa  Clara  county,  in  the  state 
of  California,  being  the  county  in  which  the  principal  place 
of  business  of  said  company  is,  as  the  person  upon  whom 
process  issued  ^*  *  *  may  be  served."  The  subpoena  in 
this  case  was  served  in  due  form  upon  said  James  B.  Ban- 
dall. 

It  is  claimed  on  behalf  of  the  defendant  that  under  the 
act  of  congress  of  1875,  relating  to  the  jurisdiction  of  the 
United  States  courts,  section  1,  it  is  not  liable  to  be  sued  in 
the  United  States  circuit  court  for  the  district  of  California, 
or  elsewhere  in  the  national  courts,  out  of  the  state  of  New 
York.  Said  statute  provides  that  "no  civil  suit  shall  be 
brought  before  either  of  said  courts  against  any  person  by 
any  original  process,  or  proceeding  in  any  other  district 
than  that  whereof  he  is  an  inhabitant,  or  m  which  he  shall 
be  found  at  the  time  of  serving  such  process,  or  commencing 
such  proceeding,"  etc.  It  is  insisted  that  a  corporation,  un- 
der the  decisions  of  the  United  States  supreme  court,  can 
only  be  regarded  as  an  inhabitant  of  the  state  under  whose 
laws  it  derives  and  continues  its  existence,  and,  for  similar 
reasons,  that  it  cannot  be  found  in  any  other  state,  and, 
therefore,  it  is  not  liable  to  be  sued  in  any  other  state;  and 
so  it  has  been  heretofore  frequently  held  in  this  and  other 
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circuits,  where  there  were  no  other  facts  or  circumstauces 
to  affect  the  question.  But  the  supreme  court  has  directly 
held  that  this  provision  of  the  United  States  statute  ''is 
not  one  affecting  the  general  jurisdiction  of  the  courts.  It 
is  one  rather  in  the  nature  of  a  personal  exemption  in  favor 
of  a  defendant,  and  it  is  one  which  he  may  waive;''  and  that 
filing  a  designation  of  a  person  upon  whom  service  may  be 
made  in  another  state,  in  pursuance  of  the  laws  of  such 
state,  requiring  a  party  to  be  designated  upon  whom  service 
of  process  may  be  made,  is  a  waiver  of  its  privilege,  and 
constitutes  a  consent  to  be  sued  in  such  state.  In  Ex  parte 
SchoUet^bergeTy  96  U.  8.  377,  378,  the  supreme  court  says, 
upon  this  subject:  "A  corporation  cannot  change  its  resi- 
dence, or  its  citizenship.  It  can  have  its  legal  home  only 
at  the  place  where  it  is  located,  by  or  under  the  authority 
of  its  charter;  but  it  may,  by  its  agents,  transact  business 
anywhere,  unless  prohibited  by  its  charter,  or  excluded  by 
local  laws.  Under  such  circumstances,  it  seems  clear  that 
it  may,  for  the  purpose  of  securing  business,  consent  to  be 
"found"  away  from  home,  for  the  purposes  of  a  suit,  as  to 
matters  growing  out  of  its  transactions.  The  act  of  congress 
prescribing  the  place  where  a  person  may  be  sued,  is  not 
one  affecting  the  general  jurisdiction  of  the  courts.  It  is 
rather  in  the  nature  of  a  personal  exemption  in  favor  of  a 
defendant,  and  it  is  one  which  he  may  waive.  If  the  citizen- 
ship of  the  parties  is  sufficient,  a  defendant  may  consent  to 
be  sued  anywhere  he  pleases,  and,  certainly,  jurisdiction 
will  not  be  ousted,  because  he  has  consented.  Here,  the 
defendant  companies  have  provided,  that  they  can  be  found 
in  a  district  other  than  that  in  which  they  reside,  if  a  par- 
ticular mode  of  proceeding  is  adopted,  and  they  have  been 
80  found.  In  our  opinion,  therefore,  the  circuit  court  has 
jurisdiction  of  the  causes,  and  should  proceed  to  hear  and 
decide  them." 

Similar  views  are  announced  in  Railroad  Company  v.  Har- 
ris,  12  Wall.  66;  St.  Clair  v.  Cox,  106  U.  S.  355-357;  N.  E. 
MuL  Life  Ins.  Co.  v.  IVoodworlh,  111  Id.  146.  Like  rulings 
have  been  made  many  times  in  the  various  circuit  courts. 
The  defendant  having  designated  a  person  upon  whom  pro- 
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C6B3  may  be  served  in  pursuance  of  the  requirements  of  the 
statute  of  California,  it  has,  thereby  consented  to  be  sued 
in  the  district  of  California,  and  waived  the  exemption 
granted  to  it  under  the  act  of  congress. 

The  service  was  upon  the  person  so  designated  by  defend* 
ant,  and  is  in  all  respects  regular. 

The  motion  to  quash  the  service  must  be  denied,  and  it 
is  so  ordered. 


United  States  v.  D.  C.  Benjamin. 

CiRCurr  Court,  District  of  California. 
August  18,  1884. 

1.  Timber  on  Mineral  Lands  in  California. — The  proyision  of  the  act  of 
June  3,  187S  (20  Stats.  88),  giving  permiftaion  to  the  residents  of  Colo- 
rado, Nevada,  the  territories  therein  named,  ''and  other  mineral  districts 
of  the  United  States,"  to  cut  timber  for  certain  purposes  upon  the  min- 
eral lands  therein,  does  not  apply  to  California.  The  subject  of  cutting 
timber  on  the  public  lands  within  such  state  is  regulated  and  restricted 
by  the  act  of  the  same  date  (Id.  89),  especially  applicable  to  California. 
This  result  follows  whether  such  acts  are  regarded  as  one,  or  separate 
enactments. 

Before  Sawyer,  Circuit  Judge. 

Demubber  to  special  answer,  and  motion  to  strike  out  a 
portion  as  immaterial. 

;S'.  O.  HUborn,  United  States  attorney,  for  the  plaintiff. 
George  0.  Blancliard,  for  the  defendant. 

Sawyer,  Circuit  Judge.  The  United  States  bring  this 
action,  to  recover  the  value  of  lumber  alleged  to  have  been 
manufactured  from  timber  trees  unlawfully  cut  on  the  pub- 
lic lands.  The  defendant,  as  a  justification,  specially  an- 
swers, that  the  trees  from  which  the  lumber  in  question 
was  manufactured,  grew  and  were  cut  in  a  "mineral  dis- 
trict of  the  United  States,''  known,  as  such,  throughout  the 
state,  and  so  recognized  by  the  customs  of  miners  and  the 
decisions  of  the  courts,  and  designated  **The  Georgetown 
Mineral  and  Mining  District,"  being  '^  in  the  mineral  belt 
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of  said  state  of  California,  and  county  of  El  Dorado;"  tbat 
defendant  was,  and  is  a  citizen  of  the  United  States,  and  a 
iona  ./{cfe  resident  of  said  "Georgetown  mineral  district," 
that  the  land  on  which  said  trees  grew  was  public  laud  of 
the  United  States,  mineral  in  character,  and  not  subject  to 
entry  under  existing  laws  of  the  United  States,  except  as 
mineral  lands;  that  the  lumber  "  was  used  in  said  mineral 
district  and  adjoining  mineral  districts  of  said  county  of 
EI  Dorado  for  building,  agricultural,  mining,  and  other  do- 
mestic purposes,  but  principally  for  mining  purposes;  that 
said  timber  was  felled,  removed,  and  used  for  the  said  pur- 
poses, *  *  *  in  accordance  with  the  rules  and  regula- 
tions prescribed  by  the  secretary  of  the  interior,"  and  that 
said  timber  "was  felled  and  removed,  and  said  acts  com- 
mitted, under  a  license  from  the  United  States,  under  and 
by  virtue  of  an  act  approved  June  3,  1878,  entitled  *  an  act 
authorizing  the  citizens  of  of  Colorado,  Nevada,  and  other 
territories  to  fell  and  remove  timber  on  the  public  domain, 
for  mining,  and  domestic  purposes.'" 

The  act  under  which  defendant  attempts  to  justify,  pro- 
vides: "That  all  citizens  of  the  United  States,  and  other 
persons,  bona  fide  residents  of  the  state  of  Colorado, 
or  Nevada,  or  either  of  the  territories  of  New  Mexico,  Ari- 
zona, Utah,  Wyoming,  Dakota,  or  Montana,  and  all  other 
mineral  districts  of  the  United  States,  shall  be,  and  are 
hereby,  authorized  and  permitted  to  fell  and  remove,  for 
building,  agricultural,  mining,  or  other  domestic  purposes, 
any  timber,  or  other  trees  growing,  or  being,  on  the  public 
lands,  said  lands  being  mineral,  and  not  subject  to  entry 
under  existing  laws  of  the  United  Sfcates,  except  for  min- 
eral entry,  in  either  of  said  states,  territories,  or  districts  of 
which  such  citizens,  or  persons  may  be  at  the  time  bona 
fide  residents,  subject  to  such  rules  and  regulations  as  the 
secretary  of  the  interior  may  prescribe  for  the  protection 
of  the  timber,  and  of  the  undergrowth  growing  upon  such 
lands,  and  for  other  purposes." 

The  United  States  attorney  insists,  that  this  act  is  not 
applicable  to  the  state  of  California,  and,  consequently,  it 
can  afford  no  justification  of  the  acts  complained  of.     The 
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defendanty  on  the  other  hand,  contends,  that  the  words 
"  aU  other  miveral  districts  of  the  United  States,*'  embraces 
every  '^  mining  district,"  recognized  as  such  by  the  customs 
of  miners  of  the  locality  embracing  it,  in  whatever  state  or 
territory  it  may  be  situated.  A  similar  question  arose  in 
the  circuit  court  for  the  district  of  Oregon,  in  United  Stales 
V.  Smith,  in  which  Deady,  judge,  after  a  full  and  careful 
consideration  of  the  question,  held,  that  the  act  did  not 
apply  to  the  state  of  Oregon.  {United  States  v.  Smith,  8 
Saw.  101.)  If  it  does  not  apply  to  Oregon,  for  similar 
reasons,  it  is  inappliable  to  California. 

After  a  careful  consideration  of  the  question,  I  am  con- 
strained to  concur  in  the  conclusion  reached  by  the  district 
judge  of  Oregon,  and  hold  the  provision  to  be  inapplicable 
to  California. 

If  this  act  stood  alone,  the  position  taken  by  the  defend- 
ant's counsel  would  not  be  without  plausibility.  But,  un- 
fortunately for  him,  it  does  not  stand  alone.  On  the  same 
day,  another  act  was  passed,  specifically  applicable  to  tim- 
ber lauds  in  the  states  of  California,  Oregon,  Nevada,  and 
Washington  Territory,  which  contains  provisions  wholly  in- 
consistent with  the  provisions  relied  on  in  the  act  relating 
specifically  to  Colorado  and  the  territories  therein  named. 
It  does  not  appear  which  act  was,  in  fact,  first  passed,  but, 
probably,  it  was  the  first-mentioned  act  relating  to  Colo- 
rado, etc.,  as  that  is  designated,  in  the  statutes,  as  chapter 
150,  while  the  act  relating  to  California,  etc.,  is  numbered 
chapter  161  of  the  statutes.  (See  20  Stats.  88,  89.)  If  the 
latter  act  is  to  be  treated  as  a  subsequent  statute,  it  repeals 
the  inconsistent  provisions  of  the  prior  act,  as  it  expressly 
provides,  that  ''all  acts,  and  parts  of  acts,  inconsistent 
with  the  provisions  of  this  act,  are  hereby  repealed."  (Sec. 
6.)  But  the  most  favorable  view  for  the  defendant,  is,  to 
regard  the  two  statutes,  as  they  were  both  passed  on  the  same 
day,  as  constituting  but  one  statute,  the  former  part  of  the 
act  making  specific  provisions  for  Colorado,  and  the  other 
states  and  territories  named;  and  the  subsequent  provisions 
of  the  act,  making  like  specific  provisions  for  California, 
and  the  other  states  and  territories  therein  named.     So 
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viewing  the  sfcatuie,  we  must,  if  possible,  constrae  all  tbe 
provisions  in  such  manner  that  every  part  can  stand  and 
have  effect. 

In  such  cases  also,  loose,  general  provisions  of  doubtful 
import  in  the  former  part  of  the  statute,  must  yield  to  sub- 
sequent clear  and  specific  provisions,  which  are  so  explicit 
as  to  admit  of  but  one  construction.  The  clause,  ^'all 
other  mineral  districts  of  the  United  States,"  in  the  first- 
named  act,  as  shown  by  Deady,  judge,  in  tbe  case  already 
cited,  is  very  general  and  exceedingly  indefinite  and  uncer- 
tain as  to  its  application ;  while  the  provisions  of  the  other 
act  are  made  specifically  applicable  to  the  state  of  California 
by  terms  so  clear  and  explicit  as  not  to  be  open  to  any  other 
construction.  The  most  that  can  be  said  of  the  general 
clause  is,  that  it  can  only  refer  to  ''all  other  mineral  dis- 
tricts of  the  United  States,"  not  otherwise  specifically 
pointed  out  by  other  provisions  of  the  act — the  two  acts 
being  regarded  as  one.  But  California  is  otherwise  specific- 
ally-provided for.  In  my  judgment,  the  timber  upon  tbe 
public  lands  of  the  state  of  California  is  protected  and 
governed  by  the  provisions  of  the  second  act,  made  spe- 
cifically applicable  to  California,  and  not  by  the  loose,  gen- 
o'dl  provision  of  the  first  act,  which  can  only  operate  upon 
''mineral  districts,"  if  any  there  be,  not  specifically  pro- 
vided for,  by  designating  the  particular  state  or  territory  in 
which  it  is  situated  by  name. 

To  hold  otherwise,  would  be,  to  make  the  specific,  and 
certain,  yield  to  the  general,  indefinite,  and  uncertain, 
which  would  be  contrary  to  the  well-established  canons  of 
statutory  construction.  The  second  act  expressly  provides, 
"  that  after  the  passage  of  this  act,  it  shall  be  unlawful  to 
cut,  or  cause,  or  procure  to  be  cut,  or  wantonly  destroy  any 
tiviber  growing  on  avy  lands  of  the  United  States  in  said 
states  and  territories,"  of  which  California  is  the  first  spe- 
cifically named  in  the  act;  "provided  that  nothing  herein 
contained  shall  prevent  any  miner,  or  agriculturist,  from 
clearing  his  land  in  the  ordinary  working  of  his  mining  claim, 
or  preparing  his  farm  for  tillage,  or  from  taking  the  timber 
necessary  to  support  his  improvements."    Thus,  it  will  be 
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seeu,  that  the  right  to  cut  timber  is  much  more  restricted 
us  applied  to  the  states  and  territories  named  in  this  act, 
than  the  right  conferred  on  the  residents  of  the  states  and 
territories  named  in  the  other  act.  In  this  act,  the  right  is 
limited  strictly  to  the  miner  and  agriculturist;  and  is  re- 
stricted to  cutting  timber  on  his  own  mining  claims  or  farm, 
and  to  the  purpose  of  clearing  the  land  in  the  ''ordinary 
working  of  his  mining  claim,"  or  ''preparing  his  farm  for 
tillage,"  and  to  "  taking  the  timber  necessary  to  support  his 
improvements."  The  part  of  the  answer  in  question  does 
not  show  defendant  to  be  either  a  miner  or  farmer;  or  that 
he  cut  the  timber  on  his  own  mining  or  farming  claim,  or 
that  he  did  it  for  any  of  the  designated  purposes.  Indeed, 
lie  does  not  attempt  to  bring  himself  within  the  provisions 
of  this  act  relating  specifically  to  California,  but  he  relies 
wholly  on  the  other  act,  which,  specifically,  relates  to  Colo- 
rado and  the  other  territories  and  districts  therein  named, 
in  general,  indefinite  terms,  which  latter  act  is  much  more 
liberal  in  its  provisions  than  the  other. 

It  follows  that  the  facts  alleged  are  insufficient  to  consti- 
tute a  defense,  and  if  true,  are  wholly  immaterial. 

The  demurrer  must  be  sustained,  and  the  motion  to  strike 
out  granted,  and  it  is  so  ordered. 


In  re  Shong  Toon. 

District  Court,  District  of  California. 
August  20,  1884. 

1.  CfliNEaE  Immioration — Acts  of  1882,  Chinese  Laborer  Returxino 

TO  United  States— Failure  to  Obtain  Certificate— Evidence.— 
In  the  case  of  Chinese  laborers  who  left  the  United  States  after  the  law 
of  1S82  went  into  effect,  and  before  the  passage  of  the  law  of  July  5,  1884, 
evidence  tending  to  excuse  their  failure  to  obtain  custom-house  certifi- 
cates cannut  be  received.  The  terms  of  the  act  of  1884  expressly  forbid 
the  reception  of  any  evidence  of  the  right  to  re-enter  other  than  the  cer- 
tiHcates  required  by  the  law. 

2.  Samk — Construction  of  Act  op  1884. — Chinese  laborers  whose  coming 

to  the  Uuited  States  is  not  suspended  by  the  act  of  1884,  are:  1.  Tltose 
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who  were  in  this  country  at  the  date  of  the  treaty  of  November  17,  1880, 
or  have  come  before  August  6,  1882;  and  2.  Those  who,  having  departed 
after  the  passage  of  the  act  of  1882,  shall  produce  the  evidence  required 
by  the  act  of  1884. 

Before  Hoffman,  District  Judge. 

S,  G.  Hilboj-n,  TJnikd  States  attorney ,  for  the  United 
States. 

27ioma8  D.  Biordan,  for  the  petitioner. 

Hoffman,  J.  The  petitioner  in  this  case  is  a  Chinese 
laborer  who  left  this  state  some  two  months  after  the  law 
of  May  6,  1882,  went  into  operation.  He  does  not  produce 
the  custom-house  certificate  required  by  that  law,  nor  did 
he  procure  one.  He  seeks  to  explain  and  excuse  his  failure 
to  obtain  it  by  evidence  tending  to  show  that  on  the  day  of 
his  departure  three  steamers  sailed  from  this  port  for  China. 
That  the  number,  of  passengers  on  these  steamers  was  very 
great.  That  he,  together  with  many  otliers,  repaired  to  the 
custom-house  to  obtain  certificates.  That  the  applicants 
were  admitted  singly,  but  that  long  before  he  and  some 
others  could  obtain  admission  the  doors  of  the  office  were 
closed,  and  he  and  his  companions  were  left  to  choose  be- 
tween embarking  without  a  certificate  or  losing  their  pas- 
sage money. 

The  district  attorney  objected  to  the  admission  of  this 
testimony. 

It  was  received  provisionally,  subject  Jo  the  objection. 

The  question  is  thus  presented  whether,  in  the  case  of 
Chinese  laborers  who  left  the  United  States  after  the  law  of 
1882  went  into  effect,  and  before  the  passage  of  the  recent 
law  of  July  5,  1884,  any  evidence  tending  to  excuse  their 
failure  to  obtain  a  custom-house  certificate  can  be  received. 

Under  the  provisions  of  section  4  of  the  recent  act  of 
July  5,  1884,  it  would  seem  plain  that  no  such  evidence 
could  be  received.  That  section  provides  for  the  issuance 
of  a  certificate  to  the  departing  laborer  substantially  as  pre- 
scribed in  the  act  of  1882.  Its  form  is  modified,  however, 
in  some  particulars,  not  necessary  here  to  enumerate.    With 
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regard  to  this  certificate,  the  law  prescibes  in  explicit  terms, 
''said  certificate  shall  be  the  only  evidence  permissible  to 
establish  his"  (the  laborer's)  right  of  re-entry. 

Of  course  the  production  of  the  certificates  prescribed  by 
the  law  of  1884  cannot  be  exacted  of  laborers  who  left  the 
United  States  before  its  passage,  and  who  obtained  from 
the  castom-house  the  certificates  required  by  the  existing 
law  at  the  time  of  their  departure. 

But  the  clause  of  the  act  of  1884  is  cited  to  show  the  in- 
tention of  congress  to  exact  of  all  laborers  who  shall  depart 
after  the  law  goes  into  effect  the  production,  on  their  re- 
turn, of  the  certificate  therein  prescribed  as  the  indispen- 
sable condition  of  their  right  to  re-entry. 

The  same  policy  is  observable  in  the  provision  of  the 
sixth  section  with  regard  to  Chinese  persons  other  than 
laborers,  *'who  shall  be  about  to  come  to  the  United  States." 
They  are  required  to  obtain  a  "permission,"  etc.,  "of  the 
Chinese  government,"  etc.,  "  which  certificate  shall  be  vised 
by  the  diplomatic  or  consular  representatives  of  the  United 
States,"  etc. 

"Such  certificate  vised  as  aforesaid  *  *  *  shall  be 
the  sole  evidence  permissible  on  the  part  of  the  person  producing 
the  same  to  establish  a  tight  of  entry  into  the  United  States.^* 

If  these  provisions  should  be  deemed  to  apply  to  every 
person  other  than  a  laborer  who  shall  be  about  to  come  to 
the  United  States,  according  to  the  literal  terms  of  the  enact- 
ment, the  position  of  the  resident  Chinese  merchants  who 
may  desire  to  visit  British  Columbia,  or  Mexico,  or  the 
Sandwich  Islands,  is  much  more  unfavorable  than  that  of 
the  laborer.  For  the  latter  may  obtain  a  custom-house  cer- 
tificate entitling  him  to  re-enter  the  United  States,  while 
the  former  can  only  return  on  the  production  of  the  certifi- 
cate issued  by  the  "  Chinese  or  other  government  of  which 
he  is  a  subject,  vise  by  the  representative  of  the  United 
States." 

Congress  has  unmistakably  adopted  with  respect  to 
Chinese  immigration  a  policy  of  great  rigor,  and  as  the  last 
act  was  passed  but  little  more  than  two  years  after  the  pas- 
sage of  the  act  of  1882,  that  policy  cannot  be  overlooked  in 
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determining  the  true  intent  and  meaning  of  the  earlier 
enactment. 

By  the  treaty  of  November  17, 1880,  it  was  provided  that 
** Chinese  laborers  who  are  now  in  the  United  Stales  shall  he 
alknoed  to  go  and  come  of  their  own  free-wiU  and  accord,  and 
shall  be  accorded  all  the  rights,  privileges,  and  immunities,'* 
etc. 

The  riglits  thus  solemnly  guaranteed  by  treaty  stipulation 
were  recognized,  and  were  extended  by  the  act  of  1882. 

The  first  section  of  that  act  provides  in  general  terms  for 
the  suspension  of  the  right  of  Chinese  laborers  to  come  into 
the  United  States  from  and  after  the  expiration  of  ninety 
days  next  after  the  passage  of  the  act. 

The  second  section  imposes  certain  penalties  on  masters 
of  vessels  who  shall  knowingly  land  Chinese  laborers. 

The  third  section  provides  that  "  the  two  foregoing  sec- 
tions shall  not  apply  to  Chinese  laborers  who  were  in  tbe 
United  States  on  the  seventeenth  day  of  November,  1880 
(the  date  of  the  treaty),  or  ivho  shall  have  come  into  the  same 
before  the  expiration  of  ninety  days  next  after  the  passage  of 
this  act,  and  who  shall  produce  tbe  evidence  hereinafter 
required,"  etc.,  etc.  (referring  to  the  custom  house  certifi- 
cates. 

During  the  interval  which  elapsed  between  the  date  of 
the  treaty  and  August  6,  1882  (ninety  days  after  the  pas- 
sage of  the  law),  large  numbers  of  Chinese  laborers  came, 
without  hinderance,  into  the  United  States,  and  many  de- 
parted, of  course  without  obtaining  custom-house  certifi- 
cates, for  none  were  by  law  required. 

On  the  return  of  these  latter  the  question  was  presented 
whether  the  certificate  required  by  the  law  of  1882  could  be 
exacted  of  them  as  a  condition  of  their  right  to  re-enter 
the  United  States. 

We  were  of  the  opinion  that  it  cotdd  not,  for  reasons  that 
appeared,  and  still  appear,  to  us  conclusive  and  unanswer- 
able: 1.  Having  been  here  at  the  date  of  the  treaty,  the 
right  of  the  laborers  to  **  come  and  go  of  their  own  free-will 
and  accord  "  was  guaranteed  to  them  by  its  second  article 
in  the  plainest  and  most  unequivocal  terms;  2.  This  right 
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was  recognized  by  the  law  of  1882,  for  they  were  expressly 
excepted  from  the  operation  of  the  section  of  the  act  which 
suspended  the  coming  of  Chinese  laborers. 

It  was  contended  by  the  district  attorney  that  by  the  law 
all  returning  Chinese  laborers  were  required  to  produce  a 
certificate,  and  we  were  asked  so  to  construe  it.  In  other 
words,  we  were  asked  to  hold  that  congress,  in  passing  the 
law,  had,  in  effect,  said  to  the  Chinese  laborers:  **  True  it  is 
that  you  were  here  at  the  date  of  the  treaty,  or  have  come 
here  within  ninety  days  after  the  passage  of  this  act,  and 
had  the  right  when  you  left  the  United  States  to  go  and 
come  of  your  own  free-will  and  accord,  but  you  shall  be 
denied  that  right  unless  you  have  heretofore  and  at  the  time 
of  your  departure  obtained  a  certificate  now  for  the  first 
time  required  to  be  obtained  by  departing  laborers — which, 
at  the  time  of  your  departure,  no  law  authorized  any  United 
States  official  to  issue  to  you — which  it  was  legally  impossi- 
ble for  you  to  obtain — and  which  if  you  had  obtained  it, 
would  have  been  wholly  invalid  for  want  of  authority  on  the 
the  part  of  the  custom-house  officers  to  issue  it,  and  because 
it  would  not  have  been  the  certificate  required  by  the  law 
we  are  now  passing." 

Can  it  be  contended  that  any  court  sliould  so  construe  this 
law  (if  such  construction  could  by  possibility  be  avoided) 
as  to  impute  to  congress  when  legislating  '*to  execute  cer- 
tain treaty  stipulations  with  China,"  and  while  affecting  to 
acknowledge  rights  secured  by  the  plain  language  of  the 
treaty,  the  intention  to  attach  by  retrospective  and  essen- 
tially ex  post  facto  legislation  conditions  precedent  to  the 
exercise  of  that  right  which  it  was  impossible  to  perform, 
and  to  enact  that  the  non-performance  of  those  conditions 
should  forfeit  the  right?  and  this  construction  we  are  asked 
to  give  to  a  law  which  discloses  the  most  scrupulous  solici- 
tude on  the  part  of  congress  to  avoid  even  the  appearance 
of  retrospective  legislation,  for  it  provides  that  the  sections 
prohibiting  the  coming  to  the  United  States  of  Clynese 
laborers,  not  only  shall  not  apply  to  Chinese  laborers  in 
the  United  States  at  the  date  of  the  treaty,  but  also  to  those 
who  might  come  into  the  United  States  before  the  expira- 
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tiou  of  ninety  days  next  after  the  date  of  tbe  passage  of  the 
law,  thas  protecting  from  its  operation  not  merely  Chinese 
laborers  in  transUuy  but  laborers  who  might  leave  China 
before  the  expiration  of  a  period  of  time  reasonably  suffi- 
cient for  notice  of  the  law  to  reach  that  country. 

It  appeared  to  us  very  plain  that  by  adopting  the  con- 
struction contended  for  we  should,  in  effect,  accuse  congress 
of  gross  disingenuousness,  and  of  utter  disregard  of  a  treaty 
stipulation,  to  the  observance  of  which  the  national  honor 
was  pledged. 

The  only  clause  in  the  act  which  in  any  degree  favored 
the  construction  contended  for  occurs  in  the  third  section, 
already  cited. 

It  will  be  observed  that  that  section  provides  ''that  the 
two  foregoing  sections  shall  not  apply  to  Chinese  laborers 
who  were  in  the  United  States  on  the  seventeenth  day  of 
November,  1880,  etc.,  and  talio  shall  produce  to  the  collector 
the  evidence  hereinafter  in  this  act  required,"  etc. 

The  use  of  the  copulative  conjunction  **aiid**  seemed  to 
favor  the  idea  that  the  laborers  excepted  from  the  operation 
of  the  two  preceding  sections  were  those  who  not  only  were 
here  at  the  date  mentioned,  but  who  should  produce  the 
evidence  required.  But  the  considerations  I  have  advanced 
seem  too  strong  to  be  overcome  by  the  existence  of  a  single 
word  in  the  text  of  tiie  law.  We  attributed  its  appearance 
to  inadvertence  or  clerical  error. 

The  recent  legislation  of  congress  has  shown  our  suppo- 
sition to  have  been  correct.  In  the  corresponding  section 
of  the  law  of  1884  the  word  *^  and"  is  omitted,  and  the 
words  ^^  nor  shall  said  sections  apply  to  Chinese  laborers  wJio 
shall  produce,**  etc.,  are  inserted. 

The  Chinese  laborers  whose  coming  to  the  United  States 
is  not  suspended  by  the  act  are  thus  clearly  divided  into 
two  classes : 

1.  Those  who  were  here  at  the  date  of  the  treaty,  or  should 
come  before  August  6,  1882. 

2.  Those  who,  having  departed  after  the  passage,  shall 
produce  the  evidence  in  the  act  required. 

The  construction  we  had  given  to  the  act  of  1882  must 

18 
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have  been  known  to  congress — certainly  to  the  members  more 
especially  interested  in  the  bill.  The  amendment  or  correc- 
tion referred  to  was  accepted  without  objection  by  the  chair- 
man of  the  committee  which  reported  the  bill,  and  without 
opposition  from  any  quarter. 

I  cannot  but  regard  this  correction  of  the  language  of 
the  act  of  1882  as  an  unmistakable  legislative  a£Srmance  of 
the  correctness  of  the  construction  we  had  given  it. 

Upon  these  grounds,  the  judges  were  unanimously  of 
opinion  that  the  return  certificates  could  not  be  exacted  as 
a  condition  precedent  to  their  right  of  re-entering  into  the 
United  States  of  those  laborers  who  were  there  at  the  date 
of  the  treaty,  and  who  had  left  the  United  States  before 
the  law  of  1882  went  into  operation,  and  that  the  provisions 
of  that  law  with  regard  to  return  certificates  did  not,  and 
were  not  intended  to,  apply  to  such  laborers. 

But  the  claim  set  up  by  the  present  petitioner  is  based 
on  wholly  different  grounds.  He  does  not,  nor  can  he^ 
deny  that  the  law  was  applicable  to  him,  nor  that  he  was 
bound  to  procure  a  certificate.  He  left  the  United  States 
two  months  after  its  passage.  He  asks  the  court  to  excuse 
his  non-compliance  with  the  law  in  consideration  of  the 
equitable  circumstances  which  he  offers  to  prove.  I  am  of 
opinion  that  the  court  has  no  such  dispensing  power. 

The  terms  of  the  act  of  1884  expressly  forbid  the  recep- 
tion of  any  evidence  of  the  right  to  re-enter  other  than  the 
certificates  required  by  the  law.  The  policy  and  ^intent  of 
coDgress  are  thus  clearly  indicated. 

No  excuses  for  the  failure  to  procure  the  required  certifi- 
cate in  any  case  can  be  received.  No  equitable  circum- 
stances can  be  shown  to  explain  the  failure  to  obtain  the 
certificate,  for  no  evidence  of  them  is  *'  permimMe." 

The  peremptory  language  of  the  law  of  1884  may  not  be 
applicable  to  a  case  arising  under  the  law  of  1882,  but  the 
policy  and  intention  of  congress,  indicated  by  the  former, 
may  justly  be  received  as  a  guide  to  the  true  construction 
of  the  former. 

The  ruling  in  this  case  may  seem  harsh,  as  the  petitioner 
may  allege  that  his  failure  to  obtain  his  certificate  was  in 
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part  cansed  by  the  fault  of  the  cnstom-honse  offioials.  But 
he,  on  his  own  showing,  was  also  in  fault.  He  knew,  or 
might  have  known,  that  an  unusually  large  number  of  pas- 
sengers were  about  to  leave  on  the  three  steamers  which 
sailed  on  the  day  he  endeavored,  as  he  says,  to  obtain  his 
certificate.  It  was  his  duty  to  make  his  application  season- 
ably, and  in  time  to  allow  the  customs  authorities  to  dis* 
charge  their  duties  under  the  act.  He  may,  not  unjustly, 
be  visited  with  the  consequences  of  his  neglect. 

But  even  if  the  court  were  not,  as  I  believe,  without  au- 
thority to  dispense  with  the  requirements  of  the  act,  the 
exercise  of  such  authority  would  be  highly  inexpedient. 
Admitting  that  the  facts  as  o£fered  to  be  proved  in  this  case 
are  generally  true,  yet  the  only  evidence  that  tlie  petitioner 
was  one  of  the  crowd  of  forty  or  fifty  who  were  unable  to 
gain  admittance  to  the  registration  office  is  his  own  unsui> 
ported  statement.  If  the  production  of  the  certificate  can 
be  dispensed  with  in  his  case,  the  same  rule  must  be  ap- 
plied to  every  laborer  who  may  choose  to  swear  that  he  was 
one  of  the  crowd.  And  even  after  the  forty  or  fifty  who  are 
now  said  to  have  composed  it  are  admitted,  others  might 
present  themselves  who  would  claim  the  same  privilege, 
either  by  swearing  that  the  crowd  consisted  of  a  mucli 
larger  number  of  persons,  or  that  the  court  hi\d  been  im- 
posed on  by  their  predecessors,  and  that  the  latter  peti- 
tioners were  the  persons  who  really  composed  the  crowil. 

Moreover,  if  the  excuse  now  offered  be  accepted,  I  see 
not  how  any  other  excuse  which  the  fertile  ingenuity  of 
these  people  could  invent,  or  their  unscrupulous  mendacity 
induce  them  to  swear  to,  could  be  rejected.  They  could 
claim  that  they  were  prevented  by  illness  from  applying  for 
a  certificate,  or  that  they  were  waylaid  and  assaulted  on 
their  way  to  the  custom-house,  or  that  they  arrived  in  the 
city  barely  in  time  to  get  on  board  the  steamer,  and  so  on 
indefinitely,  through  the  endless  gamut  of  deceptions  wliicU 
have  in  so  many  instances  wearied  and  disgusted  the  court, 
but  the  falshood  of  wliich  the  district  attorney  is,  in  gen- 
eral, from  the  nature  of  the  case,  without  the  means  of  ex- 
posing. 
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Where  the  petitioners  have  claimed  the  right  to  re-enter 
on  the  ground  that  they  left  the  country  before  the  passage 
of  the  law,  proofs  other  than  by  parol  of  the  fact,  and  that 
they  were  here  at  the  date  of  the  treaty,  can  readily  be  af- 
forded. 

Profoundly  impressed  as  I  am  with  the  unreliability  of 
Chinese  testimony  in  general,  yet  the  nature  of  the  proofs, 
always  documentary,  wliich  I  have  exacted,  leads  me  to  be- 
lieve that  the  frauds  which  have  in  this  class  of  cases  under 
the  restriction  act  been  committed,  are  insignificant  in 
number. 

But  if  the  door  be  thrown  open  to  the  admission  of 
parol  testimony,  tending  to  show  some  plausible  excuse 
for  not  having  obtaioed  the  certificates  required  by  the 
act,  both  the  court  and  the  law  will  be  at  the  mercy  of 
Chinese  testimony  which  it  would  be  impossible  to  morally 
accept  as  true,  and  equally  impossible  to  contradict. 

I  think,  therefore,  that  even  if  I  had  the  power  to  exer- 
cise any  discretion  on  this  subject,  it  would  be  my  duty  to 
refuse  to  admit  the  testimony  now  offered. 

The  ruling  here  announced  is  not  new.  So  long  ago  as 
November  14, 1883  (In  re  Pang  Ah  CAiw,  18  Fed.  Rep.  527), 
it  was  held  by  this  court  that  a  laborer  who  was  here  at  the 
date  of  the  treaty,  but  who  departed  after  the  law  of  1882 
went  into  operation  without  having  obtained  a  certificate, 
could  not  be  permitted  to  land,  notwithstanding  that  he 
offered  to  show  that  at  the  time  of  his  departure  be  was  ill 
and  not  expected  to  survive  until  his  arrival  in  China,  and 
for  that  reason  neglected  to  obtain  his  certificate. 

The  principle  involved  in  that  ruling  is  substantially  the 
same  as  that  announced  in  the  present  decision,  though  th^ 
circumstances  alleged  in  excuse  are  entirely  different.  Nor 
do  I  think  that  any  other  ruling  can  be  made  without  wholly 
sacrificing  the  law  to  Chinese  mendacity.  Nor  is  the  rule 
adopted  more  harsh  than  that  which  prevails  in  many  civ- 
ilized countries  where  the  passport  system  exists.  In  none 
of  them,  it  is  believed,  would  any  excuse  for  the  non-pro- 
duction of  the  passport,  such  as  has  been  offered  in  these 
cases,  be  received. 
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District  Court,  District  op  Caufobnia. 
August  21,  1884. 

1.  Chinese  Immigration — Acts  of  1882  and  1884 — Power  of  Court  to 
Order  Removal  of  Chinaman  from  Country. — Where  a  Chinese 
person  has,  on  proceeding  by  habeas  corpus^  or  by  a  justice,  judge,  or 
commissioner,  been  found  to  be  unlawfully  within  the  United  States,  and 
the  vessel  from  which  he  was  taken  has  sailed,  the  court  may  direct  the 
marshal,  to  whose  custody  such  person  has  been  remanded,  to  cause  him 
to  be  removed  to  the  country  whence  he  came. 

Before  Hoffman,  District  Judge. 

8.  G.  HUboTYiy  United  Stalea  attorney,  for  the  United 
States,  intervenor. 

A.  P.  Van  Duzer,  for  the  petitioner. 

HoFFiCAN,  J.  Neither  the  act.  of  1882  nor  the  recent  act 
of  1884  makes  any  specific  provision  for  the  disposition  to 
be  made  of  Chinese  persons  foiled  on  a  proceeding  by  ha- 
heas  coiyuSf  or  by  ''  a  jastice,  jadge,  or  commissioner/'  to  be 
nnlawfally  within  the  United  States. 

That  any  human  being  claiming  to  be  unlawfully  restrained 
of  his  liberty  has  a  right  to  demand  a  judicial  investigation 
into  the  lawfulness  of  his  imprisonment  is  not  questioned 
by  any  one  who  knows  by  what  constitutional  and  legal 
methods  the  right  of  liberty  is  secured  and  enforced  by  at 
least  all  English-speaking  peoples. 

In  many  of  the  states  the  refusal  on  the  pai*t  of  the  court 
or  judge  to  grant  the  writ  of  habeas  corpus  on  a  proper  show- 
ing is  punished  as  a  misdemeanor.  When,  therefore,  Chi- 
nese in  large  numbers  arrived  at  this  port  who  were  detained 
on  board  the  ship  by  the  master  at  the  instance  of  the  cus- 
tom-house authorities,  their  right  to  demand  the  judgment 
of  the  court  whether  they  were  lawfully  restrained  of  their 
liberty  could  not  be  gainsaid.  Writs  of  habeas  corpus  were 
accordingly  issued  in  hundreds  of  instances.  The  ordinary 
course  in  cases  of  habeas  corpus  is  either  to  discharge  the 
petitioner,  or  to  remand  him  to  the  custody  from  which  he 
was  taken,  when  such  custody  was  found  to  be  lawful. 
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It  soon  became  apparent  that  the  latter  course,  owing  to 
the  number  of  cases,  was  impracticable;  for  the  ship  would 
in  the  ordinary  course  of  her  trade  have  departed  long  be- 
fore the  petitions  could  be  heard.  The  suggestion  by  the 
district  attorney,  that  ''  the  ship  should  be  detained,"  was 
of  course  rejected :  1.  Because  the  restriction  act  conferred 
no  such  power  on  the  court;  and  2.  Because  it  could  not 
have  been  contemplated  by  congress  that  the  traffic  of  a 
great  line  of  steamers  should  be  interrupted,  the  intercourse 
between  this  city  and  the  ports  of  China  and  Japan  be  sus- 
pended, and  the  mail  service  obstructed,  because  it  was 
alleged  that  some  of  the  passengers  on  her  inward-bound 
voyage  were  not  entitled  to  land — passengers  who  had  been 
admitted  on  board  on  presentation  of  certificates  which  the 
law  declared  to  be  prima  facie  evidence  of  their  right  to 
enter  the  United  States. 

When,  therefore)  it  appeared  by  the  return  of  the  marshal  * 
that  he  was  unable  to  execute  ths  order  to  remand  the  peti- 
tioner, the  embarrassing  question  presented  itself,  What 
was  to  be  done  with  him  ?  The  twelfth  section  of  the  act 
provided  that  *^  any  Chinese  person  found  unlawfully  within 
the  United  States  shall  be  caused  to  be  removed  to  the 
country  from  whence  he  came,  by  direction  of  the  president  of 
the  United  States  and  at  the  cost  of  the  United  States,  after 
being  brought  before  some  justice,  judge,  or  commissioner 
of  a  court  of  the  United  States  and  found  to  be  one  not 
lawfully  entitled  to  be  or  remain  within  the  United  States." 

It  will  be  observed  that  this  section  does  not  confer,  in 
express  terms,  any  power  on  the  justice,  judge,  or  commis- 
sioner to  issue  any  warrant  or  other  order  for  the  purpose 
of  causing  the  person  accused  of  being  unlawfully  within 
the  United  States  to  be  brought  before  him. 

We  thought,  however,  that  the  power  might  be  implied 
from  the  provisions  of  the  act,  and  from  the  general  powers 
conferred  on  those  officers  to  inquire  into  alleged  offenses 
against  the  laws  of  the  United  States. 

A  more  serious  difficulty  arose  from  the  entire  omission 
in  the  section  of  any  clause  conferring  power  on  the  justice, 
judge,  or  commissioner,  to  make  any  order  for  the  removal 
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ol  the  o£fender  to  the  country  whence  he  came,  or  indicating 
to  whom  such  order  should  be  directed  or  by  whom  exe- 
cuted. Here,  again,  we  were  obliged,  in  order  to  save  the 
law  from  total  failure,  to  hold  that  the  justice,  judge,  or 
commissioner  might,  on  finding  the  person  brought  before 
him  '*  not  to  be  lawfully  within  the  United  States,*'  make  an 
order  committing  him  to  the  custody  of  the  marshal,  to 
await  'Uhe  direction"  of  the  president.  We  were  at  first 
disposed  to  think  thnt  this  proceeding  before  a  justice, 
judge,  or  commissioner  was  indispensable. 

Had  we  so  held,  a  double  investigation  would  in  all  cases 
have  been  necessary,  it  might  be  before  the  same  judge  who 
had  heard  the  case  on  the  return  of  the  writ  of  habeas  corpus. 

We  therefore  held,  though  not  without  some  doubt,  that 
the  finding  of  the  court  in  the  habeas  campus  proceeding 
might  be  taken  as,  or  as  the  equivalent  of,  a  finding  by  a 
justice,  judge,  or  commissioner,  mentioned  in  the  twelfth 
section  of  the  act. 

In  the  recent  amended  act  of  1884,  the  words  ''by 
direction  of  the  president  of  the  United  States*'  are  omitted. 
But  the  act,  like  the  law  of  1882,  fails  to  confer  on  any  tri- 
bunal or  officer  any  authority  to  cause  the  person  unlaw- 
fully here  to  be  removed  to  the  country  whence  he  came. 
Neither  does  it  indicate  by  whom  the  removal  is  to  be  ef- 
fected. As  the  amended  act  withdrew  from  the  president 
the  authority  to  direct  the  removal,  the  order  of  commit- 
ment could  no  longer  command  the  marshal  to  hold  the 
prisoner  to  await  his  direction. 

To  keep  the  **  Chinese  person"  in  prison  or  on  bail  for  an 
indefinite  period  was  out  of  the  question.  To  discharge 
him  would  be  to  render  the  act  wholly  abortive  except  as  to 
those  persons  whose  cases  might  be  heard  in  time  to  remand 
them  to  the  ship  on  which  they  came. 

Under  these  circumstances,  and  to  prevent  the  almost  en- 
tire collapse  of  the  law,  we,  with  some  hesitation,  held  that 
the  court  might  issue  an  order  to  the  marshal  commanding 
him  in  effect  to  cause  the  person  found  to  be  unlawfully 
here  to  be  removed  to  the  country  whence  he  came. 

We  are  aware  that  the  act  does  not  in  terms  confer  any 
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aatbority  to  pass  and  cause  to  be  executed  a  sentence  of 
deportation  on  Chinese  persons.  Bat  unless  the  act  be 
construed  as  impliedly  giying  us  that  authority,  it  would 
prove  utterly  abortive  as  a  means  of  attaining  the  object 
which  congress  had  in  view.  The  construction  we  have 
given  may  seem  to  many,  perhaps  not  unjustly,  latitudina- 
rian,  and  savoring  of  judicial  legislation.  It  has  appeared 
to  us  unavoidable  lU  res  magi  valeat  quam  'pereoA. 

The  foregoing  will  convey  an  idea  of  the  embarrassing 
nature  of  some  of  the  numerous  questions  which  arise  under 
the  restriction  acts. 

It  also  serves  to  show  what  has  been  the  justice  of  the 
reproaches  so  freely  cast  upon  the  courts  that  they  have 
been,  from  some  inconceivable  motive,  engaged  in  a  pre- 
sistent  effort  to  defeat  on  technical  grounds  the  operation 
of  the  law. 

The  motion  of  the  district  attorney  is  granted. 


Hausmeister  V.  Porter,  Treasurer,  etc. 

CiBGurr  CouBT,  Distbiot  of  Caufobnia. 
August  25, 1884. 

1.  Equity  JtTBiSDicrrioN— Remedy  at  Law. — Under  section  721,  R.  S.,  suits 

in  equity  in  the  United  States  courts,  cannot  be  sustained  in  any  case 
where  a  plain,  adequate,  and  complete  remedy  may  be  had  at  law. 

2.  Mandamus  an  Adequate  Remedy  at  Law. — Where  the  treasurer  of 

a  city  refuses  to  pay  coupons  due  upon  bonds  out  of  funds  in  the  treasury 
expressly  provided  for  that  purpose  by  the  statute,  and  refuses  to  set 
apart  a  portion  of  the  taxes  collected,  as  a  sinking  fund  for  the  payment 
of  bonds  of  the  city,  as  required  by  the  statute,  a  writ  of  mandamus^  to 
compel  the  performance  of  those  duties,  affords  a  plain,  adequate,  and 
complete  remedy  at  law;  and  a  bill  in  equity  will  not  lie  at  the  suit  of  a 
bondholder,  merely  to  restrain  the  application  of  the  funds,  so  provided,  to 
other  objects  of  city  expenditures,  the  said  bill  not  being  ancillary  to  any 
other  pending  proceeding  at  law  to  obtain  payment. 

Before  Sawteb,  Circnit;  Jadge. 

Bosenbaum  <i  ScJieeline,  and  S.  C,  Derison,  for  the  com- 
plainanl}. 

W.  A.  Anderson  and  J.  H.  McEune,  for  the  defendant 
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Sawter,  Circuit  Judge.  This  is  a  bill  in  equity,  filed 
against  the  treasurer  of  Sacramento  city  by  a  holder  of  ten 
thousand  dollars  of  the  bonds,  and  six  hundred  dollars  over- 
due coupons  thereon,  of  the  city  of  Sacramento,  issued  in 
pursuance  of  the  laws,  and  under  the  circumstances  fully 
set  forth  in  Kennedy  v.  T/ie  City  of  Sacramento,  ant^^  29. 

The  bill  alleges  the  facts  relating  to  the  issue  of  the 
bonds,  and  the  amount  held  by  complainant;  that  there  is 
a  large  amount  of  money — one  hundred  and  seventy-four 
thousand  dollars  and  upwards — in  the  interest  and  sinking 
fund  in  the  city  treasury,  applicable  to  the  payment  of  said 
coupons,  and  something  over  one  hundred  and  seventy  thou- 
sand dollars  of  taxes  and  water  rents  collected  for  the  year 
1883-4,  in  the  city  treasury;  and  that  "  it  is  the  duty  of  said 
treasurer  to  apportion  and  set  apart  to  said  '  interest  and 
sinking  fund,'  fifty-five  per  cent  of  the  whole  of  said  rev- 
enues, and  to  hold  and  pay  out  the  said  fifty-five  per  cent  of 
said  sums  for  the  purposes  of  said  fund,  and  no  other  pur- 
pose;" that  the  complainant  has  demanded  payment  of  said 
coupons  held  by  him,  and  that  said  treasurer  should  set 
apart  said  fifty-five  per  cent  to  said  interest  and  sinking 
fund,  and  only  apply  it  for  the  proper  uses  of  said  fund ; 
that  said  treasurer  refuses  to  comply  with  said  demand, 
and  is  unlawfully  diverting  said  fund  to  other  objects  of  city 
expenditure,  and,  if  not  restrained  from  so  doing,  will  appro- 
priate the  whole  of  said  fund  to  such  other  objects,  and 
leave  nothing  applicable  to  the  payment  of  said  bonds  and 
coupons.  He,  therefore,  asks,  as  relief,  that  defendant  be 
perpetually  enjoined  from  paying  out  said  money  for  any 
other  purpose  than  the  liquidation  of  said  bonds  and  cou- 
pons; and  he  further  asks  for  a  preliminary  injunction  pend- 
ing the  suit.  Defendant  demurs  to  the  bill  on  the  ground 
of  want  of  equity,  and  that  the  facts  disclosed  show  no  cause 
of  equitable  jurisdiction.  He  also  opposes  the  preliminary 
injunction  on  the  same  grounds. 

Section  723,  revised  statutes,  provides  that  "suits  in 
equity  shall  not  be  sustained  in  either  of  the  courts  of  the 
United  States,  in  any  case  where  a  plain,  adequate,  and  com- 
plete remedy  may  be  had  at  law."    And  this  provision  has 
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been  often  recognized  and  enforced  by  the  supreme  court 
of  tbe  United  States,  as  in  Hipp  v.  Babin^  19  How.  271; 
Parker  v.  JVinnipisaeogee  Co,^  2  Black,  545;  Watson  v.  SutJier" 
laudf  5  Wall.  74,  and  many  other  cases.  In  this  case,  if, 
as  alleged,  there  are  funds  in  the  treasury  applicable  to  the 
purpose,  it  appears  to  me,  that  the  complainant  has  a  plain, 
adequate,  and  complete  remedy  at  law,  by  mandamus,  for 
the  non-payment  of  any  lawful  coupons  held  by  him  now 
due.  Also  a  complete  remedy  at  law,  by  mandamtis,  if  any 
remedy  he  has  at  this  time,  to  compel  defendant  to  set 
apart  any  moneys  in  the  treasury  required  by  law  to  be  set 
apart  as  a  *'  sinking  fund  "  for  the  payment  when  they  fall 
due,  of  any  bonds  held  by  him  not  yet  matured.  In  a  case 
relating  to  a  part  of  these  same  bonds,  the  supreme  court  of 
California,  in  Meyer  v.  Porter,  1  West  Coast  Rep.  874,  held, 
that  a  mxindamus  should  issue  to  compel  the  treasurer  of 
Sacramento  to  pay  the  overdue  coupons,  there  being  money 
in  the  treasury  applicable  to  their  payment.  It  is  alleged 
in  the  bill,  that  there  is  a  much  larger  amount  of  money 
applicable  to  the  purpose  in  the  treasury  than  is  neces* 
sary  to  pay  complainant's  overdue  coupons.  That  being 
so,  the  supreme  court  hold  that  it  is  the  duty  of  the  treas- 
urer to  pay  them,  and  if  he  refuses  payment,  that  he  can, 
and  should  be  compelled  to  pay  them  by  mandamus.  So, 
also,  in  Meyer  v.  Broton,  3  Id.  106,  761,  the  supreme  court 
of  the  state,  sitting  in  bank,  in  regard  to  this  same  class 
of  bonds,  unanimously  held  the  writ  of  mandate  to  be  a 
proper  remedy  to  compel  the  city  authorities  to  levy  a  tax  to 
supply  a  fund  to  pay  these  coupons.  In  this  case  the  court 
followed  the  judgment  of  the  supreme  court  of  the  United 
States  in  Louisiana  v.  Pillshury,  105  U.  S.  302,  which  di- 
rected a  writ  of  mandamus  to  issue  to  compel  the  city  of 
New  Orleans  to  levy  an  annual  tax  to  pay  the  interest  on 
the  bonds  then  in  question.  (See  also  Kennedy  v.  Sacra- 
mento,  ante,  29.) 

From  these  cases,  it  is  clear  that,  if  there  is  money  in  the 
city  treasury,  applicable  to  the  purpose,  and  it  is  alleged 
that  there  is,  the  treasurer  can  be  readily  compelled  by 
mandamus  to  pay  the  amount    due  complainant  on  his 
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coupons;  and  if  the  officers  do  not  provide  the  funds  by 
levying  the  proper  tax,  that  they  can  be  compelled  to  do  so 
by  mandamus.  This  is  a  remedy  at  law,  direct,  speedy,  and 
adequate,  and,  as  was  stated  in  the  last  case  cited,  the  only 
remedy  in  view  of  the  provisions  of  the  statute  under  which 
the  bonds  were  issued  and  accepted.  The  decree  asked  for 
in  this  bill  would  afiford  no  relief  whatever,  without  other 
and  independent  proceedings  at  law.  It  would  simply  keep 
the  money  in  the  treasury.  No  decree  for  the  payment  of 
the  money  could  be  made,  because  a  judgment  against  the 
city,  at  law,  would  be  ample  for  that  purpose,  where  a  judg- 
ment could  be  had,  and  no  such  decree  is  asked.  But,  in 
the  case  of  these  bonds,  it  was  held  in  Kennedy  v.  Saa'a^ 
menio,  supra,  that  a  judgment,  at  law,  against  the  city  could 
not  be  obtained  under  the  statute.  For  the  same  reasons, 
no  decree  in  equity  could  be  had,  even  if  the  court  had  juris- 
diction in  other  respects  to  enter  such  a  decree.  But  it  has 
none,  as  the  remedy,  if  any,  would  be  a  judgment  at  law. 
The  decree  asked  does  not  appear  to  be  ancillaiy  to  any 
proceeding  at  law  now  pending,  or  even  contemplated,  to 
obtain  the  money  if  retained  in  the  treasury.  But  if  it  is 
the  duty  of  the  treasurer  to  pay  these  coupons  out  of  the 
funds  alleged  to  be  in  the  treasury,  the  most  direct,  speedy, 
and  effective  way  to  obtain  payment  is  by  mandamvs  in  a 
court  of  law.  This  remedy  is  complete  and  adequate.  It 
would  not  only  prevent  the  money  from  being  diverted  to 
other  purposes — all  that  this  bill  seeks — but  would  secure 
the  payment  of  the  overdue  coupons  held  by  complainant, 
and  be,  in  itself,  a  full  and  adequate  remedy,  while  that 
sought  in  this  bill  could  only  be  ancillary  to  some  other 
remedy  in  a  court  of  law,  to  which  complainant  would  be 
driven  at  last. 

The  bill,  in  my  judgment,  presents  no  case  for  equitable 
cognizance.  The  preliminary  injunction  must  be  denied, 
the  demurrer  to  the  bill  sustained,  and  the  bill  dismissed, 
and  it  is  so  ordered. 
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E-  Pascal  et  al.  v.  E.  L.  Sullivan,  Collector,  etc. 

ClfiCUIT  COUBT,   DiSTBIOT   07   GaUFOBNIA. 

Seftembbb  1, 1884. 

1.  Rules  of  Secretary  of  Treasury  Inconsistent  with  Statute  Void.— 

A  rule  prescribed  by  the  secretary  of  the  treasury  for  the  guidance  of 
collectors  of  ports,  making  a  certificate  of  the  owner  of  the  spring  pro- 
ducing natural  mineral  water,  the  only  evidence  that  the  waters  are  nat- 
ural and  not  artificial  mineral  waters,  is  not  conclusive  upon  the  rights 
of  the  importer,  who  sues  to  recover  an  excess  of  duties  exacted  and  col- 
lected in  obedience  to  such  rule,  on  natural  mineral  waters  imported  by 
him. 

2.  Same. — Such  a  rule,  if  conclusive  on  the  rights  of  the  importer,  would,  in 

effect,  change  the  rate  of  duties  prescribed  by  the  act  of  congress,  and, 
therefore,  be  inconsistent  with  the  law,  and  void. 

3.  Revised  Statutes. — Section  251  of  the  revised  statutes  considered. 

Before  Sawteb,  Circuit  Jadge. 

Page  &  EtUs,  for  the  plaintiff. 

S.  G,  Hilbom,  United  Stales  attorney,  for  the  defendant. 

Sawyer,  Circuit  Judge.  This  is  an  action  to  recover  an 
excess  of  duties  alleged  to  have  been  unlawfully  exacted 
bj  the  collector  of  the  port  of  San  Francisco,  on  natural 
mineral  waters  imported  into  the  United  States.  Plaintiffs 
imported  fifty  cases  of  mineral  waters  in  bottles  from  Liver- 
pool, England.  The  waters  are  alleged  to  be  "natural 
minenil  waters,"  and  the  demurrer  admits  the  allegation 
to  be  true.  The  appraisers  examined  the  goods  and  deter- 
mined, and  reported  them  to  be  natural  mineral  waters. 
The  collector  refused  to  pass  them  as  natural  mineral  waters 
on  the  ground  that  the  certificate  of  the  owner  or  manager 
of  the  spring  producing  them — a  spring  in  Germany — that 
they  were  such,  did  not  accompauy  the  invoice,  which  cer- 
tificate the  importers  represented  to  the  collector,  that  it 
was  impossible  to  obtain.  The  collector,  acting  under  the 
regulations  prescribed  by  the  secretary  of  the  treasury,  on 
April  9,  1879,  refused  to  receive  any  other  evidence  than 
the  prescribed  certificate,  of  the  character  of  the  waters; 
and  demanded,  and  collected,  duties  upon  them  as  artificial 
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mineral  waters,  which  duties  are  much  higher  than  those 
on  natural  mineral  waters,  the  latter  being  free,  except  as 
to  duties  collected  on  the  bottles  containing  them.  The 
regulation  of  the  secretary  under  which  the  collector  acted 
is  as  follows:  " Decision  2973,  dated  September  18,  1876, 
requires  that  invoices  of  imported  waters  claimed  to  be  nat- 
ural mineral  waters  be  accompanied  by  certificates  from  the 
shippers  that  the  water  embraced  in  such  invoice  is,  in 
fact,  natural  mineral  water,  and  specifying  the  spring  from 
which  produced. 

"  For  the  better  protection  of  the  revenue  against  the  im- 
portation of  artificial  waters,  under  the  name  of  natural 
waters,  the  certificate  above  mentioned  t(;t7Z  hereafter  be  made 
by  the  owner,  or  mancLger  of  the  sprivg,  instead  of  the  shipper, 
as  heretofore" 

The  regulation  is  claimed  by  the  United  States,  to  have 
been  adopted  under  the  authority  of  section  251  B.  S., 
which  provides,  that  the  secretary  of  the  treasury  ''shall 
prescribe  forms  of  entries,  oaths,  bonds,  and  other  paper's, 
and  rules  and  regulaiions,  not  inconsistent  with  law,  to  be  used 
under  and  in  the  execution  and  enforcement  of  the  various 
provisions  of  the  internal  revenue  laws,  or  in  carrying  out 
the  provisions  of  law  relating  to  raising  revenue  from  im- 
ports or  to  duties  on  imports,  or  to  warehousing;  he  shall 
give  such  directions  to  collectors,  and  prescribe  such  rules 
and  forms  to  be  observed  by  them,  as  may  be  necessary  for 
the  proper  execution  of  the  law." 

The  only  question  is,  whether  under  this  provision  of  the 
statute  the  secretary  was  authorized  to  make  the  regulation » 
and  being  made,  whether  the  determination  that  the  waters 
are  artificial  mineral  waters,  in  consequence  of  the  absence 
of  the  prescribed  certificate,  is  now  conclusive  on  the  rights 
of  thcj  importer. 

That  the  secretary  cannot  impose  restrictions  not  author- 
ized by  law,  was  held  in  MonHil  v.  Jones,  106  U.  S.  466. 
So,  also,  in  Balfour  v.  Svllivan,  8  Saw.  648.  In  Campbell 
V.  United  States,  107  U.  S.  410,  the  supreme  court  veiy 
clearly  intimate,  that  tlie  regulations  made  by  the  secretary 
under  the  assumed  authority  granted  to  him,  must  be  rea- 
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sonable,  and  if  they  are  aureasonable,  that  they  will  be  void, 
and  flhonld  not  be  enforced  by  the  oonrts.  Bays  the  court: 
''It  wonld  be  a  curious  thing  to  hold  that  congress,  after 
clearly  defining  the  right  of  the  importer  to  receive  draw- 
back upon  subsequent  exportation  of  the  imported  article 
on  which  he  had  paid  duty,  had  empowered  the  secretary 
by  regulations,  which  might  be  proper  to  secure  the  goy- 
ernment  against  fraud  to  defeat  totally  the  right  which  con- 
gress had  granted.  If  the  regulations  of  themselves  worked 
such  a  result,  no  court  would  hesitate  to  hold  them  invalid, 
as  being  altogether  unreasonable." 

A  regulation  may,  perhaps,  be  reasonable  and  proper,  so 
far  as  the  practical  administration  of  the  office  of  the  col- 
lector is  concerned,  provided  the  determination  made  by 
the  collector  in  pursuance  of  such  regulation,  be  not  con- 
clusive on  the  ultimate  rights  of  the  importer.  In  this  case, 
for  example,  to  guard  against  frauds,  and  to  facilitate  the 
due  administration  of  the  custom  laws,  it  may,  perhaps,  be 
proper  for  the  secretary  of  the  treasury  to  require  the  pre- 
scribed certificate  of  the  owner,  or  manager  of  the  spring 
producing  the  water,  as  the  only  prima  facie  evidence  upon 
which  the  collector  shall  act,  thereby  putting  the  importer, 
who  declines  or  fails  to  furnish  the  certificate  to  the  incon- 
venience of  correcting  in  the  courts  where  the  means  of 
ascertaining  the  truth  are  more  efficient  than  any  in  the  col- 
lector's office,  any  error  resulting  from  his  refusal  or  neglect 
to  conform  to  the  regulations  for  the  government  and  con- 
venient administration  of  the  affairs  of  the  collector's  office. 
But  whether  the  secretary  can  prescribe  rules  as  to  the 
character  and  competency  of  evidence,  that  shall  be  binding 
upon  the  courts,  or  that  shall  conclude  the  rights  of  the 
importer,  and,  in  effect,  ultimately,  and  conclusively  change 
the  rate  of  duties  fixed  by  congress  upon  articles  which  may 
be  lawfully  imported  into  the  United  States,  is  another 
question.  While  I  am  not  prepared  to  say,  that  the  regu- 
lation in  question  is  not  a  reasonable  one  for  a  proper,  con- 
venient, and  speedy  administration  of  the  collector's  office; 
I  do  not  think  it  was  intended,  or  if  it  had  been  so  intended, 
that  it  >vas  in  the  power  of  the  secretary,  by  means  of  it,  to 
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make  the  action  of  the  collector  under  it,  ultimately,  con- 
clusiye  upon  the  rights  of  the  importer,  or  to  thereby,  in 
effect,  change  the  rate  of  doties  prescribed  by  the  act  of 
congress. 

If  such  is  intended  to  be  the  effect,  the  mle,  it  seems  to 
me,*^oiild  be  wholly  unreasonable,  and  void  on  that  ground. 
It  would  empower  the  collector  in  the  guise  of  a  rule  of 
evidence  to  change  the  rate  of  duties  established  by  the  acts 
of  congress.  It  would  empower  him  to  enact  as  well  as  ad- 
minister laws.  Natural  mineral  waters  are  authorized  to  be 
imported  by  the  act  of  congress  without  any  duty  whatever, 
except  the  duty  required  to  be  paid  upon  the  bottles,  as 
bottles,  containing  them.  There  is  no  other  limit  or  re- 
striction put  upon  the  importation  by  the  statute.  Any  one, 
so  far  as  the  statutes  are  concerned,  may  go  into  the  open 
markets  of  the  world,  purchase  natural  mineral  waters,  and 
import  them  into  the  United  States  upon  paying  the  pre- 
scribed duties  upon  the  bottles  containing  them.  But  it  may 
be  impossible  to  obtain  the  certificate  of  the  owner,  or  man- 
ager of  the  spring  producing  the  waters,  after  they  have 
been  bottled,  left  the  spring,  become  an  article  of  commerce, 
and  scattered  in  the  trade  throughout  the  markets  of  Europe 
and  the  world.  And  this  condition  of  things  was  represented 
to  the  collector  by  the  importer  to  exist  in  respect  to  the 
mineral  waters  in  question.  The  owner  of  the  spring  migh^, 
absolutely,  refuse  to  make  the  certificate  after  the  waters 
have  left  his  spring,  and  gone,  as  articles  of  commerce,  into 
the  markets  of  the  world.  It  would  not  be  in  the  power  of 
purchasers  in  the  European  markets  to  compel  such  a  cer- 
tificate, and  in  such  cases,  it  would  be  difficult  to  procure 
it  from  the  owner,  even  if  he  were  willing  to  furnish  it. 

Indeed,  it  would  seem  to  be  impracticable  to  furnish  such 
certificate.  How  could  the  owner  of  the  spring  verify  the 
character  of  the  water,  wherever  it  might  be  found  in  the 
markets  of  the  world,  and  furnish  a  certificate  to  be  ap- 
pended to  the  invoice  by  any  purchaser  desiring  to  export 
it  in  larger  or  smaller  quantities  ?  To  furnish  a  certificate 
to  general  purchasers,  at  the  time  of  sale  at  the  springs,  to 
be  appended  to  the  invoices  by  purchasers  in  the  general 
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markets  of  the  world  for  exportation,  wonld  be  to  intiTist 
the  whole  matter  to  the  exporter,  or  shipper,  and  this,  at 
best,  would  in  effect  be  but  the  certificate  of  the  party 
shipping,  and  appending  it  to  the  invoice  at  the  time  of  ex« 
portation,  rather  than  that  of  the  owner  of  the  spring. 

To  establish  and  adhere  to  the  prescribed  mle,  as  ^on- 
clnsive  in  the  courts  of  the  rights  of  the  importer,  would 
be  to  enable  the  owners  of  springs  to  prevent,  entirely,  the 
exportation  to  the  United  States  of  any  of  the  waters  of 
natural  mineral  springs  by  anybody,  except  such  as  should 
be  bought  for  the  purpose  directly  from  themselves,  except 
upon  payment  of  the  much  higher  rate  of  duties,  imposed  by 
the  statute  on  artificial  mineral  waters — thus  discouraging 
the  importation  of  the  pure  mineral  waters,  and  encouraging 
that  of  cheaper  and  deleterious  artificial  compounds. 
Under  such  a  rule,  any  party  might  well  afford  to  pay  the 
owner  of  a  valuable  mineral  spring  a  large  boni(8  to  secure  a 
monopoly,  upon  his  own  terms,  of  the  exportation  of  its 
waters  to  the  United  States.  The  law  itself,  specifically,  per- 
mits the  importation  of  natural  mineral  waters  free  of  duty 
upon  the  waters,  and  it  prescribes  no  exclusive  kind  of  evi- 
dence as  to  the  character  of  the  waters.  If  the  secretary  of  the 
treasury  can  provide  by  rule,  that  only  a  certain  class  of 
evidence  of  the  character  of  the  mineral  waters  shall  be  re- 
ceived, and  that  the  rule  shall  be  binding  upon  the  courts, 
as  well  as  upon  the  collectors,  in  the  due  administration  of 
their  offices,  and  be,  ultimately,  conclusive  upon  the  rights 
of  importers,  then,  by  )ei  mere  instruction  for  the  guidance 
of  collectors,  he  can  change  the  general  law  of  the  land  as 
to  the  competency  of  evidence,  and  indirectly  abrogate  the 
statutes  permitting  the  importation  of  natural  mineral  waters 
free  of  duty.  To  require  a  class  of  evidence,  which  it  is  not 
in  the  power  of  the  importer  of  the  natural  mineral  waters, 
purchased  in  the  open  markets  of  the  world,  to  produce, 
would  be  to  put  an  insurmountable  obstiniction  in  the  way 
of  their  importation,  and,  in  effect,  deny  the  right  to  any- 
body but  the  owner  of  the  spring  to  import  at  all. 

While  the  regulation  may,  perhaps,  be  a  proper  one  (I 
am  not  prepared  to  hold  that  it  is  not)  for  the  convenient 
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administration  of  the  customs  laws  by  the  collectors  of 
ports,  it  wonld  be,  in  roy  judgment,  wholly  unreasonable  to 
make  it  conclusive  upon  the  rights  of  the  parties,  when  they 
appeal  to  the  ooarts  of  the  country  to  recover  the  excess  of 
duties,  in  fact,  exacted  and  paid.  And,  in  my  judgment,  no 
authority  is  vested  in  the  secretary  to  give  the  regulation 
any  such  effect.  To  give  it  such  effect  would  be  to  change 
the  law  of  the  land  as  to  the  competency  of  evidence,  and 
the  statutes  prescribing  the  rate  of  duties  that  shall  be  col- 
lected. If  the  law  of  the  land,  in  this  instance,  can  be  thus 
cliauged  by  an  arbitrary  rule,  adopted  by  the  secretary  of 
the  treasury,  I  do  not  perceive  why  it  might  not  in  like 
manner  be  changed  in  any  other  particular,  relating  to  the 
administration  of  the  treasury  department. 

The  demurrer  admits  the  truth  of  the  allegation  of  the  com- 
plaint, that  the  waters  in  question  are,  in  fact,  natural  min- 
eral waters.  That  being  so,  the  duties  collected  are  in  excess 
of  the  amount  required  by  the  statute,  and  the  plaintiffs  are 
entitled  to  recover  the  excess  exacted  and  paid.  The  rule 
of  the  secretary  can  furnish  no  defense  to  the  action. 

The  demurrer  is  overruled,  wiUi  leave  to  answer  on  the 
usual  terms,  in  thirty  days. 


Bdckixgham  V.  Porter  et  al. 

CiBCuir  Court,  Distbict  of  Caufobkia. 
Septembeb  1,  1884. 

Patknt— IjfPRiNGEMENT. — A  patent  for  an  improvement  in  the  manufacture 
of  boots,  consisting  of  an  inside  counter-protector,  at  the  back  of  the 
boot,  the  sides  of  which  extend  over  and  beyond  the  eye-seams,  at  the 
sides  of  the  boot,  and  fastened  by  a  row  of  stitching  beyond  the  eye- 
seams,  covering  and  protecting  them,  is  not  infringed  by  an  outside 
counter-protector  extending  into,  and  fastened  in  lapped  seams,  at  the 
sides  of  the  hoot,  and  not  extending  beyond,  and  not  fastened  by  stitch- 
ing outside  the  lapped  seams. 

Patent  No.  214,684,  Anticipated.— That  part  of  the  claim  of  patent  No. 

214,684,  represented  by  figure  11  in  the  drawings  annexed  to  the  patent, 

consisting  of  an  outside  counter-protector  with  its  lateral  ends  extended 

to  the  side-seams  of  the  boot,  inserted  in  the  side-seams  formed  by  don- 
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bling  down  the  back  and  front  leathers  of  the  boot,  either  with  or  withoat 
a  welt,  and  stitching  all  together  in  forming  the  seams,  is  old,  and  on 
that  ground,  the  patent  is  void  as  to  that  part  of  the  claim,  being  tho 
only  part  infringed,  by  a  boot  having  an  outside  counter-protector 
extended  into  and  similarly  fastened  in  its  lapped  side-searos  only. 
State  or  the  Art. — ^The  claim  of  a  patent  must  be  construed  in  the  light 
of  the  state  of  the  art. 

Before  Sawyer,  Circuit  Judge, 

M.  A.  WJieaion,  for  the  plaintiff. 
John  L.  Boone,  for  the  defendant, 

Sawt£B,  Circuit  Judge.  This  is  a  suit  upon  two  patents 
for  improvements  in  the  manufacture  of  boots.  The  first 
patent  is  number  204, 068, dated  May  21, 1878.  It  provides 
for  a  counter,  and  a  counter-protector  at  the  heel  of  the 
boot,  on  the  inside  at  the  back  of  the  boot. 

"To  the  inside  of  the  back  B  is  secured  one  end  of  a 
protector  E,  which  extends  from  a  point  about  half-way  up 
the  boot-leg,  where  it  is  stitched  to  the  back,  down  to  the 
bottom  of  the  stiffening,  or  counter  D,  and  is  turned  under 
the  heel  with  the  counter.  The  sides  F,  of  the  protector 
E,  extend  to  points  in  front  of  the  eye-seams  C,  as  shown 
in  figures  2  and  3  in  drawing,  and  are  there  secured  by 
single  rows  of  stitching  G." 

The  claim  of  the  patent  is: '/'A  counter-protector,  cia 
hereinbefore  described,  extending  from  a  point  in  front  of  one 
eye-seam,  over  the  seams  to  a  point  in  front  of  the  opposite 
eye-seam,  avbstaniiaUy  as  described,''^ 

The  boot  claimed  to  be  an  infringement  of  this  claim  has 
a  counter-protector  on  the  outside,  and  not  on  the  inside 
of  the  boot.  It  is  extended  to  the  edge  of  a  lapped  seam, 
but  does  not  extend  around  beyond  the  seam.  The  party 
alleging  an  infringement  insists  that  being  on  the  outside 
does  not  make  any  difference — that  it  is  a  mere  change  of 
the  location.  That  would  be  so,  if  the  specification  and 
claim  did  not  make  the  location  a  part,  or  element,  of  the 
invention,  and  an  element  in  the  claim  which  is  specifically 
done  here.  It  is  stated  to  be  on  the  inside,  and  passes 
from  one  eye-seam   around  beyond  the  other  eye-seam. 
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and  then  stitched  outside  the  eye-seam  beyond,  so  as  to 
coyer,  protect,  and  strengthen  the  eye-seam,  and  make  a 
smooth  seam  there — one  tbat  will  not  chafe  the  leg.  It  is 
particularly  described  as  being  on  the  inside.  Besides, 
there  were  several  other  boots  with  outside  counter-pro- 
tectors, extended  and  fastened  by  a  line  of  stitchiug,  be- 
yond the  seams,  introduced  in  evidence.  They  were  intro- 
duced, both  for  the  purpose  of  showing  an  anticipation, 
and,  also,  the  state  of  the  art. 

Supposing  that  they  were  inadmissible,  as  showing  an- 
ticipation, as  claimed  by  complainant,  for  want  of  notice, 
they  were  still  admissible,  as  showing  the  state  of  the  art. 

The  uncontradicted  testimony  shows,  that  this  mode  of 
construction,  with  outside  protectors,  had  been  in  use  for 
years — the  outside  protector  passing  over  beyond  the  eye- 
seam,  and  being  stitched  on  the  opposite  side  of  the  seam. 
This  being  so,  the  claim  of  complainant's  patent  must  be 
construed,  not  only  with  reference  to  the  specific  language 
of  the  specification  and  claim,  but  also  with  reference  to 
the  state  of  the  art.  If  I  should  construe  this  specification 
and  claim,  as  including  an  outside  counter-protector,  the 
improvement  claimed  would,  unquestionably,  be  anticipated 
by  those  boots.  But  we  must  suppose  that  the  patentee 
did  not  intend  to  include  in  his  claim  an  element  which 
would  destroy  the  novelty,  and  confine  his  claim  to  an  in- 
side protector,  as  he  states  it  to  be  in  his  specifications. 
The  express  language  of  the  specification  is  ''inside."  I, 
therefore,  think,  in  view  of  the  language,  and  state  of  the 
art,  that  the  counter-protector  on  the  outside  is  not  to  be 
deemed  an  equivalent  for  the  one  on  the  inside. 

Besides,  in  the  boot,  that  is  claimed  to  be  an  infringe- 
ment, in  addition  to  its  not  having  the  counter-protector  on 
the  inside,  the  counter-protector  does  not  extend  beyond 
the  eye-seam  C,  and  it  is  not  fastened  by  a  line  of  stitchiug 
beyond  the  eye-seam.  It  only  extends  into  the  seam,  and 
is  there  stitched,  as  a  part  of  the  lapped  seam.  This  ex- 
tension and  fastening  by  a  line  of  stitching  beyond  the  eye- 
seam,  is  one  of  the  elements  of  this  claim.  It  is  not  such 
a  booty  in  this  particular,  as  is  here  described  in  the  speci- 
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fications  and  claim;  and  in  tbat  respect,  also,  it  fails  to 
bave  one  of  tbe  elements  tbat  make  up  tbe  claim  in  this 
patent.  It  is  clearly  not  an  infringement  of  tbe  patent,  and 
tbe  complainant  cannot  recover  on  tbat  ground. 

The  same  boot  is  claimed  to  infringe  another  patent  in 
suit,  which  tbe  complainant  owns.  No.  214,684.  This  pat- 
ent was  issued  to  one  of  the  same  parties,  to  whom  the 
the  preceding  patent  was  granted;  and  this  patent  claims 
an  outside  counter-protector.  Evidently  the  patentee  did 
not  understand,  that  an  outside  counter-protector  was  cov- 
ered by  his  prior  patent  for  an  inside  counter-protector. 
He  describes  bis  invention  in  this  way:  **  E  is  the  counter- 
protector  extending,  vertically,  on  the  outside  of  the  counter 
to  a  point  considerably  above  the  same,  where  it  is  secured 
by  a  row  of  stitches  A.  The  lateral  ends  of  the  counter- 
protector  pass  to  the  interior  of  the  boot,  through  the  eye, 
or  side  seams."  lustead  of  passing  over  the  eye  or  side 
seams,  and  being  stitched  on  the  other  side,  it  passes  through 
the  eye-seam  to  the  interior  of  tbe  boot,  and  then  passes 
beyond  and  is  stitched  to  the  inside.  The  ends  "pass  to 
the  interior  of  the  boot  through  the  eye  or  side  seams,  and 
are  fastened  either  by  the  stitches  which  form  a  part  of  tbe 
side  seams  alone,  or  by  the  said  stitches  and  one  or  more 
additional  rows  of  stitches."  Tbe  patentee  has  so  framed 
his  specifications  and  claim,  as  to  cover  both  cases — either 
tbe  end  of  the  protector  combined  with  the  side  seam  and 
stitched  in  with  it,  and  ending  with  the  seam,  alone,  or  as 
stitched  in  with  it,  and  then  passing  on  beyond  and  fastened 
by  other  lines  of  stitching  beyond  tbe  side  seam,  similar 
to  tbat  in  the  preceding  patent.  He  has  given  us  a  great 
many  drawings  in  his  specifications — eleven  different  draw- 
ings— intending  to  cover,  doubtless,  every  possible  form  of 
fastening  the  counter-protector  in  tbe  seam,  and  beyond 
the  seam.  The  only  one  of  them,  which  this  boot  in  evi- 
dence can,  possibly,  be  regarded  as  infringing,  is  No.  11. 
Tbe  protector  in  this  boot  does  not  pass  through  and  be- 
yond the  seam  as  in  No.  8,  but  is  stitched  in  with  the  eye- 
seam,  or  side  seams,  and  ends  with  tbe  seam  of  which  it 
forms  a  part;  whereas,  in  No.  8,  the  protector,  after  being 
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8titcbed  in  the  seam,  passes  beyond,  and  is  stitched  again 
inside  beyond  the  seam,  as  in  the  preceding  patent.  There 
is  nothing  of  that  kind  in  the  boot  claimed  to  beau  infringe- 
ment. In  fact,  the  boot  has  not  got  an  eye-seam,  at  all,  in 
that  part  covered  by  the  counter.  It  is  a  lapped  seam,  but 
if  it  were  an  eye-seam,  it  would,  doubtless,  be  covered  by 
drawing  No.  11  in  this  patent,  aud  that  is  the  only  one 
that  could  cover  it.  It  is  not  an  eye-seam,  but  a  lapped 
seam.  Considering  the  point,  then,  in  the  most  favorable 
light  for  complainant,  the  lapped  seam  would  be  the  equiv- 
alent of  the  eye-seam,  and  so  construing  it,  aud  holding  it 
to  be  the  equivalent  of  the  eye-seam,  as  the  counter-pro- 
tector passes  around  aud  into  the  seam,  and  is  stitched  with 
it,  and  ends  with  the  eye-seam — I  say,  considering  that 
lapped  seam  as  the  equivalent  of  the  eye-seam,  it  would 
probably  be  covered  by  this  branch  of  the  claim  found  in 
drawing  No.  11.  But,  unfortunately  for  the  complainants, 
the  complainant  Buckingham,  himself,  testifies  that  he  saw, 
long  before  any  of  these  patents  were  issued,  boots  that 
were  made  in  the  same  way.  He  was  asked,  directly,  by 
counsel  for  the  defendant,  on  cross-examination,  if  he  had 
not  seen  that  kind  of  boot,  aud  he  said  he  had;  he  had  seen 
them,  where  the  back  and  front  leathers  of  the  boot  were 
folded  down  and  a  welt  put  in  between  them  and  stitched 
through.  He  said  he  had  seen  them.  He  was  then  asked 
if  he  had  not  seen  boots  having  this  outside  counter-pro- 
tector, with  the  front  and  back  leathers  doubled  down,  a 
similar  welt  put  in,  and  also  the  ends  of  the  counter-pro- 
tector inserted  with  the  welt,  and  all  stitched  through  with 
tbe  back  and  front  leathers — the  welt  and  the  ends  of  the 
counter-protector  stitched  together  in  the  side  seam;  and 
he  said  he  had  seen  them  repeatedly,  long  before  these 
patents. 

That  is  exactly  what  this  part  of  the  claim  represented 
by  drawing  No.  11  is,  and  so  it  is  in  the  infringing  boot. 
The  protector  is  stitched  into  the  lapped  seam  between  the 
front  and  back  leathers,  and  does  not  extend  beyond  the 
seam.  It  ends  right  there,  with  the  seam.  The  back  aud 
front  of  the  boot  are  lapped  over,  and  a  welt  put  in,  or 
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omittedy  as  the  case  may  be,  and  the  ends  of  the  counter- 
protector  inserted  with  or  without  the  welt,  between  the 
front  and  back  leathers,  and  stitched  right  through  the  two 
sides  of  the  boot,  the  welt  and  the  counter-protector;  and 
the  protector  ends  with  the  seam  as  in  diagram  No.  11.  It 
is,  therefore,  precisely  the  same  thing  as  this  in  drawing 
No.  11,  conceding  the  lapped  seam  to  be  an  equivalent  for 
the  eye-seam.  If  not  an  equivalent,  then,  certainly,  there 
is  no  infringement.  As  to  that  part  of  the  claim,  there- 
fore, the  patent  is  void  for  want  of  novelty,  and  the 
uncontradicted  testimony  of  the  plaintiff  himself,  proves 
the  fact.  So  that,  conceding  this  boot  to  be  an  infringe- 
ment of  this  part  of  the  claim,  the  patent  as  to  that  part  is 
void  for  want  of  novelty.  There  must,  therefore,  be  a 
decree  dismissing  the  bill  as  to  both  patents,  and  it  is  so 
ordered. 


Louis  Goldsmith  v.  Seneca  Smith  et  al. 

CiBcurr  CouBT,  District  of  Oregon. 
September  8,  1884. 

1.  Ejectment. — The  action  of  ejectment,  as  defined  and  regulated  by  the 

Oregon  code  of  civil  procedure,  c.  4,  tit.  1*  ia  a  possessory  action,  and 
although  the  estate  or  interest  of  the  parties  in  the  premises  may  be  as- 
certained by  the  verdict  therein,  yet  the  plaintiff  can  only  have  judgment 
for  the  possession  wrongfully  withheld  from  him,  with  damages  for  such 
detention  and  costs;  and  the  defendant  can  only  have  judgment  for  costs. 

2.  Same — Between  Tenants  in  Common. — A  co-tenant  cannot  maintain 

this  action  against  his  co-tenant  unless  the  possession  is  actually  and 
wrongfully  withheld  from  him,  or  his  right  thereto  wholly  denied. 

3.  Co-tenants — Adverse  Claim  by  One  against  the  Other.— Where  a 

co-tenant  is  in  possession,  and  another  co-tenant  claims  an  estate  or  in- 
terest in  the  premises  held  in  common,  adverse  to  him,  his  remedy  is  by 
a  suit  in  equity  for  the  purpose  of  determining  such  adverse  claim,  as 
provided  in  section  500  of  the  Oregon  code  •f  civil  procedure. 

Before  Field,  Circuit  Jastice,  and  Deady,  District  Jadge. 

Action  to  recover  real  property.    Motion  for  judgment 
on  the  pleadiugs. 
This  action  is  brought  by  the  plaintiff,  a  citizen  of  New 
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Yorky  to  recover  tbe  possession  of  tbe  undivided  three 
eighths  of  tbe  east  half  of  tbe  donation  of  Danford  Balcb, 
tbe  same  beiog  claim  68,  and  parts  of  sections  28,  29,  32, 
and  33,  in  township  1  north,  of  range  1  east  of  tbe  Wallamet 
meridian,  and  situate  in  tbe  county  of  Multnomah  and  state 
of  Oregon.  Tbe  plaintiff  alleges  that  be  is  tbe  owner  in  fee 
of  an  undivided  five  eighths  of  the  premises,  and  as  such 
entitled  to  tbe  possession  thereof,  and  that  from  October  4, 
1870,  to  December  31,  1883,  ''the  plaintiff,  bis  predeces- 
sors and  grantors,  were  seised  of  tbe  said  premises  so  owned 
bj  him,  and  in  tbe  actual  and  adverse  possession  thereof.*' 

The  action  is  brought  against  John  Balcb  and  Alexander 
Hamilton,  citizens  of  Oregon,  and  tbe  persons  in  tbe  actual 
possession  of  the  property  at  the  time.  Tbe  complaint 
alleges  that  they,  or  those  under  whom  they  claim,  are  tbe 
owners  of  one  undivided  eighth  of  the  premises,  and  that  on 
December  31,  1883,  tbe  said  defendants,  denying  tbe  right 
and  title  of  tbe  plaintiff  to  three  of  tbe  said  five  eighths, 
entered  into  and  took  possession  of  tbe  same,  and  ousted 
plaintiff  from  tbe  said  three  eighths,  and  are  now  in  tbe 
actual  possession  of  the  same,  denying  tbe  right  and  title  of 
tbe  plaintiff  thereto,  and  unlawfully  and  wrongfully  withhold 
tbe  possession  of  the  said  undivided  three  eighths  of  said 
land  from  tbe  plaintiff."  Wherefore,  they  pray  ''judgment 
against  tbe  defendants  for  tbe  possession  of  said  three  of 
said  undivided  five  eighths." 

Tbe  defendants  Balcb  and  Hamilton  answered,  alleging 
that  they  were  in  possession  of  the  premises,  in  common 
with  the  plaintiff,  as  tenants  of  certain  parties  named  Smith, 
Gilliland,  Hamilton,  Dickinson,  and  Walker,  and  on  tbe 
same  day  said  parties  applied  to  the  court  to  be  made  de- 
fendants in  the  action,  in  place  of  said  tenants,  as  provided 
in  section  314  of  the  code  of  civil  procedure,  which  appli- 
cation was  allowed. 

Afterwards,  these  parties  answered  tbe  complaint  severally, 
setting  forth  the  undivided  interest  of  each  in  the  premises, 
which  in  tbe  aggregate  amounts  to  four  eighths  of  tbe  same. 
They  also  deny  that  the  plaintiff  is  tbe  owner  of  more  than 
one  half  of  the  premises,  or  that  he  is  entitled  to  the  exclu- 
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siye  possession  of  any  part  thereof,  or  that  they  ever  ousted 
the  plaintiff  from  three  eighths  or  any  portion  of  the  prem* 
iseSy  or  withheld  the  possession  thereof  from  him ;  and  allege 
that  they  and  the  plaintiff  are  tenants  in  common  of  the 
premises,  and  as  such  are  in  the  possession  thereof. 

On  the  argument  of  the  motion,  counsel  for  the  plaintiff 
contended  that  section  324  of  the  code  of  civil  procedure 
should  be  construed  so  as  to  allow  a  tenant  in  common  to 
maintain  an  action  against  his  co-tenant  when  the  latter  has 
simply  denied  the  extent  of  his  estate  or  interest  in  tbe 
premises  owned  in  common;  while  the  counsel  for  the  de- 
fendants insisted  that  the  section  was  only  applicable  to  au 
action  at  law  to  recover  possession  of  real  property,  wliich 
could  only  be  maintained  according  to  it  when  the  right  of 
the  co-tenant  plaintiff,  to  the  ''possession"  of  the  premises, 
was  wholly  denied  by  the  defendant.  The  section  reads  as 
follows : 

"In  an  action  for  the  recovery  of  dower  before  admeas* 
urement,  or  by  a  tenant  in  common  of  real  property  against 
a  co-tenant,  the  plaintiff  shall  show,  in  addition  to  the  evi- 
dence of  his  right  of  possession,  that  the  defendant  either 
denied  the  plaintiff's  right,  or  did  some  act  amounting  to 
such  denial." 

This  section  is  derived  from  the  revised  statutes  of  New 
York,  pt.  3,  c.  5,  sec.  27,  in  which  it  is  provided  that  in  an 
action  of  ejectment  between  tenants  in  common,  the  plaintiff, 
''  in  addition  to  all  other  evidence  which  he  may  be  bound  to 
give,"  shall  prove  ''  that  the  defendant  actually  ousted"  him, 
''or  did  some  other  act  amounting  to  a  total  denial  of  his 
right  as  such  co-tenant." 

In  the  draught  of  the  New  York  code  of  civil  procedure, 
reported  December  31,  1849,  the  commissioners  took  this 
section  and  made  it,  in  a  modified  form,  section  890  of  such 
draught,  placing  it  in  a  title  relating  to  "actions  to  deter- 
mine conflicting  claims  to  real  property,"  under  which  it 
was  intended  that  both  legal  and  equitable  rights  and  claims 
to  real  property  might  be  prosecuted  and  determined.  The 
modification  consisted  in  extending  the  section  to  actions 
**for  the  recoveiy  of  dower  before  admeasurement,"  and 
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providing  thai  the  plaiotifif  who  claims  as  a  co-tenant  most 
"show,  in  addition  to  the  evidence  of  his  right,  that  the 
defendant  either  denied  the  plaintiff's  right  or  did  some  act 
amounting  to  such  denial." 

Subsequently,  in  1862,  the  section  was  incorporated  in 
the  Oregon  code  of  civil  procedure  as  section  324  thereof, 
and  is  a  part  of  title  1  of  chapter  4,  relating  exclusively  to 
actions  at  law  ''  to  recover  the  possession  of  real  property," 
with  the  addition  of  the  words  ''of  possession"  inserted 
after  the  words  "evidence  of  his  right." 

The  code  also  provides  (c.  6,  tit.  8,  sec.  500)  for  the 
determination  of  ''adverse  claims  to  real  property"  by  a 
suit  in  equity.     The  section  reads  as  follows: 

"Any  person  in  possession,  by  himself  or  his  tenant,  of 
real  property,  may  maintain  a  suit  in  equity  against  another 
who  claims  an  estate  or  interest  therein  adverse  to  him,  for 
the  pui-pode  of  determining  such  claim,  estate,  or  interest." 

31r.  George  JEf.  JVilliama  and  Mr.  James  K.  Kelly,  for  the 
plaintiff. 

Mr,  P.  L.  Willis  and  Mr.  James  F.  Watson,  for  the  defend- 
ants. 

By  the  Court,  Field,  Circuit  Justice.  This  is  a  motion  for 
judgment  that  the  complaint  be  dismissed,  and  that  the  de- 
fendants recover  costs  and  disbursements,  on  the  ground  that 
the  complaint  "does  not  state  facts  sufScient  to  constitute 
a  cause  of  action."  It  is  in  fact  an  attempt  to  obtain,  by 
motion  after  answer,  the  benefit  of  a  demurrer  to  the  com- 
plaint, which  must  be  regularly  presented  before  answer. 
It  can  only  be  filed  subsequently  upon  leave  of  the  court 
and  a  withdrawal  of  the  answer.  The  motion,  therefore,  in 
the  form  in  which  it  is  presented,  must  be  denied.  But  as, 
by  the  pleadings,  it  appears  that  the  plaintiff  has  presented 
liis  case  upon  the  theory  that  one  co-tenant  of  real  property 
ill  possession  can  maintain  ejectment  against  another  co- 
tenant,  also  in  possession,  if  the  extent  of  the  plaintiff's 
interest  is  denied,  it  may  not  be  improper  to  call  the  atten- 
tion of  counsel  to  matters  which  are  essential  to  the  maiu- 
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tenance  of  the  action,  and  conseqaentlj  to  the  allegations 
of  the  complaint. 

The  action  of  ejectment  is  primarily  for  the  possession  of 
the  property  in  coutroyersy,  the  right  to  which  may  depend 
upon  the  ownership  of  the  property,  or  a  contract  with  the 
owner  for  the  use  of  it — a  letting  of  it  by  him  to  the  plain- 
tiff. There  must  be  in  the  plaintiff  a  present  right  of  pos« 
session,  which  is  withheld  by  the  defendant.  (Code  Civil 
Proc,  sec.  313.) 

Now,  each  tenant  in  common  has  an  equal  right  to  the 
possession  of  the  whole  and  of  every  part  of  the  common 
property.  If  a  tenant  in  common  is  in  possession  of  any 
interest,  no  matter  how  small,  he  is,  in  law,  in  possession 
of  the  whole  property.  Therefore,  no  tenant  in  common, 
in  possession,  can  maintain  ejectment  against  a  co-tenant 
also  in  possession.  In  such  cose  he  already  has  all  that  a 
judgment  in  his  favor  could  give  him.  To  sustain  such  an 
action,  the  co-tenant  plaintiff  must  be  entirely  excluded 
from  the  possession. 

The  statute  (section  324  of  the  code  of  civil  procedure) 
does  not  change  this  rule  of  the  common  law;  it  only  changes 
the  proof  of  ouster,  or  rather  makes  a  denial  of  the  plaintiff's 
right  of  possession  the  equivalent  of  actual  ouster,  so  as  to 
authorize  a  recovery  upon  proof  of  such  denial,  when  his 
right  is  otherwise  established. 

In  the  case  at  bar  the  complaint  alleges  that  the  plaintiff  is 
the  owner  of  five  undivided  eighths  of  the  premises  described, 
and  was  in  their  actual  and  adverse  possession  for  a  period 
exceeding  thirteen  years — from  October  4,  1870,  to  Decem- 
ber 31,  1883 — that  on  this  last  date  the  defendants  entered 
upon  three  of  these  five  eighths  and  excluded  him  from  them 
and  withholds  them  from  him;  and  that  they  are  the  owners 
of  one  undivided  eighth.  There  is  no  allegation  that  the 
plaintiff  has  ever  been  dispossessed  of  the  remaining  two  of 
tbe  five  undivided  eighths.  The  necessary  presumption, 
therefore,  is,  that  he  is  still  in  their  possession.  Being  in 
possession  as  such  owner,  he  is  in  possession  of  the  whole 
premises,  under  the  law  which  governs  the  rights  of  tenants 
in  common.     So,  as  the  complaint  now  stands,  the  plaintiff 
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caDDot  upon  its  allegations  recover  in  ejectment.  The  alle- 
gation of  ownership  of  the  five  eighths  mast  be  reduced  to 
that  of  three  eighths;  or  the  ouster — that  is,  the  denial  of 
the  plaintiff's  right  by  the  defendants — must  be  alleged  to 
extend  to  the  whole  five  eighths.  If,  therefore,  the  present 
action  is  to  be  continued,  the  complaint  must  be  amended 
in  this  form.  But  if  the  fact  be  as  stated,  that  the  plaintiff's 
right  to  three  of  the  five  eighths  is  only  denied,  and  he  con- 
tinues in  possession  as  the  owner  of  two  eighths,  while  the 
defendants  are  admitted  to  be  the  owners  of  one  eighth,  the 
plaintiff's  remedy  to  determine  the  validity  of  the  defend- 
ants' right  to  the  disputed  three  eighths  is  in  equity,  under 
the  statute  (Or.  Code  Civ.  Proc,  sec.  500)  authorizing  suits 
for  the  determination  of  estates  claimed  adversely  to  the 
owner.  Being  in  possession  by  his  co-tenancy,  the  plaintiff 
can  insist  that  the  defendants  disclose  their  alleged  adverse 
interest,  and  call  upon  the  court  to  puss  upon  its  validity. 
In  this  way  the  interests  and  claims  of  the  defendants,  as 
against  the  plaintiff,  can  be  fully  determined. 

While  the  motion,  as  presented;  is  denied,  the  plaintiff 
can  have  leave  to  amend  his  complaint  as  suggested,  the 
defendants  having  the  right  to  answer  anew,  or  he  can  with- 
draw the  present  action  and  institute  a  suit  in  equity. 

Motion  denied. 

Deadt,  J.  I  concur  with  the  circuit  justice,  but  wish  to 
add  that  this  motion  is  anomalous,  and  will  not  lie  under 
any  circumstances.  It  is  made  by  the  defendant,  and  is  for 
"judgment  on  the  pleadings" — the  pleadings  being  the 
complaint  and  answer.  But,  as  a  judgment  on  the  pleadings 
cannot  be  given  on  the  pleading  of  the  party  moving  for  it, 
unless  the  truth  of  the  allegations  therein  is  admitted  by  tho 
subsequent  pleading  or  silence  of  the  adverse  party,  this  is 
really  a  motion  by  the  defendant  for  a  judgment  on  the  com- 
plaint. Now,  there  can  be  no  judgment  for  the  defendant 
on  the  complaint  except  upon  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  that 
objection  or  question  can  only  be  made  by  demurrer.  So 
that  if  the  defendant  had  made  this  motion  before  answer, 


300  City  eto.  of  San  Fbanoisoo  v.  Maokat.    [Oir.  Ct. 

Points  Decided.  [September, 

still  it  would  uot  lie.  But  the  motiou  is  also  singalar  in  the 
nature  of  tlie  judgment  it  asks — ''that  the  phiiiitiff's  com- 
plaint be  dismissed."  A  bill  or  suit  in  equity  is  said  to  be 
''dismissed"  when  finally  disposed  of,  adversely  to  the 
plaintiff  therein;,  and  unless  the  decree  of  dismissal  is  de* 
dared  to  be  ''  without  prejudice,"  it  is  a  bar  to  any  further 
litigation  of  the  matter  between  the  parties.  But  an  action 
at  law  is  disposed  of  either  by  a  judgment  for  the  plaintiff, 
or  in  bar  of  its  maintenance,  or  of  nonsuit.  By  either  the 
first  or  second  oue  the  cause  of  action  is  determined  and  the 
action  brought  to  an  end;  but  by  the  third,  the  action  only 
is  ended  or  disposed  of,  and  another  may  be  brought  upon 
the  same  cause. 

This  judgment  of  nonsuit  can  only  be  obtained  on  motion 
of  the  defendant  before  trial,  because  of  the  failure  of  the 
plaiutiff  to  appear  for  trial,  or  by  consent.  The  form  of  it 
is  "  that  the  plaintiff  take  nothing  by  his  writ  or  action,  and 
that  the  defendant  go  hence  without  day;"  and  the  effect  of 
it,  under  the  code,  is  to  dismiss  the  action.  (See  Code 
Civ.  Proc,  c.  2,  tit.  11.-) 

But  a  "motion"  to  dismiss  '' a  complaint,"  whether  at 
law  or  in  equity,  will  not  lie  under  any  circumstances;  and 
it  proceeds  upon  a  total  misconception  of  the  nature  of 
legal  procedure,  both  under  the  code  and  at  common  law. 


City  and  County  op  San  Francisco  v.  John  W. 

Mackay. 

CiROurr  CouKT,  District  op  Galifobnia.. 
Septembeb  8,  1884. 

1.  Constitutional  Law— Double  Taxation. — The  coMtitution  of  Cali- 

fornia does  not  authorize  or  require,  but  forbids  double  taxation  of  prop- 
erty. 

2.  Stock  and  Property  of  Corporations. — ^Taxing  all  tlie  property  of 

corporations,  and,  at  the  same  time,  taxing  the  stock  to  the  holder, 
would  constitute  double  taxation. 

3.  Property  of  Corporation  to  be  Taxed  to  the  Corporation. — The 

constitution  and  laws  of  California  require  all  the  property  of  a  corpora- 
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tlon  to  be  taxed  to  the  corporation,  asd*  being  taxed  to  the  corporation, 
a  further  tax  levied  against  the  stockholders,  on  the  value  of  the  stock 
held  by  them,  is  yoid. 
4.  LuMFiNO  Assessment. — Whether  an  assessment,  in  gross,  upon  stock  in 
a  large  number  of  corporations,  organized  for  a  great  variety  of  purposes, 
and  upon  moneys  and  solvent  credits,  the  several  classes  of  property  so 
assessed,  having  no  relation  to  each  other,  and  no  common  element  of 
value,  is  valid — qucei-e. 

Before  Sawyeb,  Circuit  Judge, 

David  McClure,  for  the  plaintiff. 
B.  C.  Whitman^  for  the  defendant. 

Sawteb,  Circuit  Judge*  This  is  an  action  to  recover  cify 
and  county,  and  state  taxes,  for  the  fiscal  year  1880-1,  to- 
gether with  five  per  cent  penalties,  and  interest  at  two  per 
cent  per  month,  amounting,  in  the  aggregate,  to  nearly 
five  hundred  thousand  dollars,  of  which  aggregate  about 
two  hundred  and  thirty-six  thousand  dollars  is  the  amount 
of  the  taxes  originally  levied. 

The  action  is  brought  under  the  statute  of  April  23,  1880, 
prescribing  a  form  of  complaint,  wliich  requires  the  com- 
plaint to  ''describe  the  property  as  assessed."  The  de- 
scription of  the  property  in  the  complaint,  and  consequently 
''as  assessed,''  is  as  follows:  "Seven  thousand  one  hundred 
and  twenty-five  shares  stock,  Nevada  Bank;  three  thousand 
two  hundred  shares  stock  Pacific  Mill  and  Mining  Com- 
pany mining  stock;  two  hundred  and  fifty  shares  stock 
Pacific  Wood,  Lumber,  and  Flume  Company;  one  thousand 
shares  stock  San  Francisco  Gas  Company;  forty-seven  and 
one  half  shares  stock  Giant  Powder  Company;  three  thou- 
sand shares  stock  Virginia  and  Gold  Hill  Water  Company; 
nine  hundred  and  thirty-seven  shares  stock  Golden  City 
Chemical  Works;  solvent  credits,  money;  solvent  credits; 
thirty-nine  thousand  five  hundred  and  seventy  shares  of 
California  Mining  Company  stock;  sixty-one  thousand  four 
hundred  and  ten  shares  Consolidated  Virginia  Mining  Com- 
pany; sixteen  thousand  three  hundred  a^  eighty-six  shares 
Ophir  Mining  Company;  fifteen  thousand  seven  hundred 
and  eighteen  shares  Yellow  Jacket  Mining  Company;  Union 
Consolidated  and  Sierra  Nevada  Mining  Company  stock; 


302  Crrr  eto.  of  San  Fbakoisoo  v.  Maokat.    [Cir.  Gk. 

opinion  of  the  Court — Sawyer,  C.  J.  [September, 

assessed  at  the  valnation  of  ten  million  six  hundred  and 
eighty  thousand  dollars." 

Defendant  demurs  on  the  ground,  among  others,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  property  taxed  consists  of  stock  owned  by 
defendant  in  various  corporations,  organized  for  a  great 
variety  of  purposes;  and,  under  the  first  ground  of  de- 
murrer, it  is  claimed  that  the  stock,  as  such,  is  not  taxable 
to  the  defendant,  under  the  constitution  and  laws  of  Cali- 
fornia, and  that  the  tax  is,  therefore,  unauthorized  and  void. 
The  tax  is,  also,  claimed  to  be  void,  as  a  lumping  assess- 
ment. The  supreme  court  of  the  state,  in  Bftrke  v.  Badlanij 
57  Gal.  594,  held,  that  the  constitution  of  the  state  does  not 
authorize  or' require,  but,  on  the  contrary,  forbids  a  double 
taxation  of  property;  that  it  would  be  double  taxation  to 
tax  all  the  property  of  a  corporation,  to  the  corporation, 
and,  then,  assess  to  each  stockholder  the  shares  of  stock 
in  it  held  by  him.  This  decision  by  the  state  supreme 
court,  giving  a  construction  to  the  state  constitution,  is 
controlling  in  this  court. 

The  corporation  is  the  immediate,  primary  owner  of  all 
the  property  of  the  corporation — the  right  of  the  stock- 
holders in  it  being  only  derivative  and  secondary.  The 
constitution,  and  the  laws,  require  all  property  to  be  as- 
sessed and  taxed  to  the  owner;  and  the  legal  presumption 
is,  as  held  in  the  case  cited,  nothing  to  the  contrary  appear- 
ing, that  all  property  of  a  corporation  has  been  assessed  to 
the  corporation — the  owner — ^and,  consequently,  that  all  the 
property  of  the  various  corporations  whose  stock  has  been 
assessed  to  defendant,  was  duly  assessed  to  the  corpora- 
tions issuing  it  for  the  year  1880-1.  That  being  so,  the  as- 
sessment of  the  stock  in  question  to  defendant,  is,  as  to  the 
amount  assessed,  a  second  or  double  assessment  of  the  same 
property,  and,  as  such,  void. 

This  is  the  logical,  legal  result  of  the  decision  of  the  su- 
preme court  in  Buxlee  v.  Badlam,  if  I  correctly  apprehend 
its  import,  and  the  complaint  fails  to  show  a  cause  of  ac- 
tion, on  that  ground.  An  absolutely  void  tax,  certainly, 
can  constitute  no  cause  of  action. 
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I  am,  also,  inclined  to  think  the  tax  void,  as  an  assess* 
ment  in  gross — a  lumping  assessment — upon  the  aggregate 
of  a  great  many  thousand  shares  of  stock  in  namerous  cor- 
porations, organized  for  a  great  variety  of  purposes,  having 
DO  relation  whatever  to  each  other,  and  no  common  element 
of  value,  such  as  banking,  mining,  milling,  lumbering, 
commercial,  gas  manufacturing,  powder  making,  chemical 
works,  etc.,  moneys,  solvent  credits,  etc.  One  would  sup- 
pose, that  a  party  would  be  entitled  to  have  each  class  of 
property,  having  different  values,  assessed  by  itself,  so  that 
he  can  determine  whether  it  is  properly  assessed  or  not. 
An  assessment  in  gross  upon  a  great  variety  of  classes  of 
))roperty,  having  no  relation  to  each  other,  and  no  common 
element  of  value,  like  those  described  in  this  assessment, 
affords  no  means  of  knowing,  whether  any  particular  part 
or  class  of  it  has  been  properly  assessed  or  not.  It  gives 
him  no  means  of  correcting  an  improper  assessment  before 
the  board  of  equalization,  or  otherwise  protecting  himself 
from  extortion.  The  authorities  on  this  point  have  not 
been  cited  by  counsel,  and  I  have  not  looked  them  up  my- 
self; and,  consequeutl}',  I  shall  not  now  decide  it.  While 
I  do  not  find  it  necessary  to,  definitely,  decide  the  point,  in 
view  of  the  conclusion  reached  on  the  other  branch  of  the 
objection,  I  deem  it  a  proper  occasion  to  intimate  a  very 
decided  impression  against  the  validity  of  such  an  assess- 
ment. The  demurrer  is  sustained.  The  plaintiff  desiring 
leave  to  amend  as  to  a  portion  of  the  tax,  leave  is  granted. 


The   Queen   of   tee  Paotfio  and   Cakgo — The 
Pacific  Coast  Steamship  Co.,  Claimant. 

District  Court,  District  of  Oregon. 
September  9,  1884.^ 

1.  Salvors,  Who  are,  and  Compensation  op. — A  person  rendering  aid  to 
a  ship  in  distress  is  a  salvor,  whether  he  is  a  mere  volunteer  or  acts  upon 
the  request  of  the  owner  or  agent  of  the  ship;  and  unless  there  is  an  ex- 
press contract  to  the  a^ntrary,  or  such  a  one  must  necessarily  be  implied 

t  ■  ■   ■  ■  . 

^  The  decree  in  this  case  was  affirmed  by  the  circuit  court  on  appeal,  at 
the  October  term,  1885. 
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from  the  circumstances  of  the  case,  the  law  implies  that  the  service  is  to 
be  compensated  for  on  the  usual  condition  of  the  ultimate  safety  of  the 
property. 

2.  Idem. — A  salvor,  in  pursuance  of  a  request,  is  entitled  to  compensation, 

according  to  the  circumstances  of  the  case,  although  he  is  unsuccessful, 
if  the  property  is  not  lost  or  is  otherwise  saved;  but  a  mere  volunteer  is 
not  entitled  to  any  compensation  unless  he  succeeds,  and  the  fact  that 
his  reward  depends  on  this  contingency  may  enhance  the  amount  of  it; 
but  even  when  a  salvor  acts  in  pursuance  of  a  request,  and  it  is  manifest 
that  tlie  property  in  peril  must  be  wholly  saved  or  lost,  his  compensation 
also  depeuds  upon  the  contingency  of  success  and  should  be  enhanced 
accordingly. 

3.  Salvage — Nor  Mere  Payment,  but  a  Reward.— In  awarding  compen- 

sation for  salvage  service  the  courts  do  not  stop  at  mere  payment  for  tho 
work  and  labor  performed,  but  go  further,  and  give  the  salvor  an  appro- 
priate reward  in  the  interest  of  commerce  and  navigation. 

4.  Elements  of  Ck)MP£NSATiON   for  Saltaoe. — The  elements  that  enter 

into  the  estimate  in  fixing  the  compensation  for  a  salvage  service  are:  1. 
The  value  of  the  property  saved  and  of  that  employed  in  saving  it;  2. 
The  degree  of  peril  from  which  the  saved  property  is  delivered;  3.  The 
risk  to  which  the  property  and  person  of  the  salvor  is  exposed;  4.  The 
severity  and  duration  of  his  labor;  5.  The  promptness  with  which  be 
interposed  his  services;  and  6.  The  skill,  courage,  and  judgment  in- 
volved in  them. 

5.  Payment  for  Service,  when  not  a  Bar  to  a  Suit  for  Salvage.— A 

payment  recei\;^d  by  a  salvor  as  for  work  and  labor  and  use  of  material 
upon  the  understanding  on  his  part  that  the  other  and  principal  salvors 
would  settle  and  receive  payment  on  the  same  basis  without  a  suit  for 
salvage,  is  no  bar  to  such  salvor  intervening  for  his  interest  in  a  suit 
subsequently  brought  by  such  other  salvors  for  salvage,  and  receiving  his 
due  share  of  the  award  therefor,  less  the  payment  theretofore  made. 

Before  Deady,  District  Jadge. 

Mr.  M.  W.  Fechheimer  avdJUr.  Herni/  Act,  for  the  libellants. 

Mr.  Milton  Andros  aud  Mr.  Cyrus  Dolph,  for  the  claim- 
ant. 

Mr.  C.  E.  S.  Wood,  for  the  intervenors  Gray  et  al. 

Mr.  John  H.  Woodward,  for  the  intervenors  Kidd  and 
McDonald. 

Deadt,  J.  This  snit  is  brought  against  the  steamship 
Queen  of  the  Pajdjic,  "her  tackle,  apparel,  furniture,  appur- 
tenances, and  cargo,'*  to  obtain  compensation  for  a  salvage 
service  rendered  them  by  the  libellants.    It  is  brought  by 
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George  Flavel,  the  managing  owner  of  the  steam-tugs  (7. 
J.  Jirenkam,  Jsioria^  and  Columhia,  and  W.  S.  Bibson,  the 
managing  owner  of  the  steam-tug  Pioneer,  and  twenty-one 
others,  comprising  the  crews  of  said  tugs^  and  for  all  others 
entitled. 

The  libel  was  filed  October  13, 1883,  and  on  the  same  day 
the  vessel  was  arrested  and  delivered  to  the  owner — the 
Pacific  Coast  Steamship  Company — on  a  claim  made  by  Mr. 
C.  H.  Prescott,  its  managing  agent  at  this  port. 

The  answer  of  the  claimant  was  filed  on  December  first, 
and  admits  that  the  libellants  performed  a  salvage  service 
in  respect  to  the  vessel  and  cargo;  and  the  contest  between 
the  parties  is  practically  confined  to  the  value  of  such  ser- 
vice, and  particularly  to  certain  matters  of  fact,  upon  which 
the  determination  of  this  question  largely  depends. 

On  May  28,  1884,  the  Ilwaco  Steam  Navigation  Com- 
pany, J.  H.  D.  Gray  and  nineteen  others,  the  crews  of  the 
steam-tugs  Oen.  Ganby  and  Gen.  Miles,  and  a  scow,  filed  a 
libel  of  intervention  on  behalf  of  themselves  as  the  owners, 
agents,  and  crews  of  said  tugs  and  scow,  setting  forth  the 
part  they  performed  in  the  saving  of  the  vessel,  and  asking 
that  a  corresponding  portion  of  any  sum  allowed  as  a  com- 
pensation therefor  may  be  awarded  to  them  by  the  court. 

The  answer  of  the  claimant  to  the  libel  of  intervention 
admits  that  the  interveners  rendered  the  services  alleged  by 
them,  but  denies  their  alleged  value  and  importance  and 
the  circumstances  of  danger  and  risk  relied  on  to  give  them 
enhanced  value;  and  also  sets  up  that  they  were  paid  for 
by  the  claimant  at  the  time  as  follows:  To  said  Gray,  as 
agent  for  the  said  Ilwaco  Steam  Navigation  Company,  six 
hundred  dollars;  and  to  said  Gray,  personally,  for  the  use 
and  services  of  said  scow  and  crew,  and  his  own  services, 
six  hundred  and  fifty-four  dollars. 

An  amendment  to  the  libel  of  intervention  admits  the 
payment  alleged  in  the  answer,  but  denies  that  it  was  re- 
ceived in  full  satisfaction  of  the  service  rendered,  but  with 
the  express  understanding  that  it  should  not  operate  as  a 
bar  to  the  claim  of  the  intervenors  as  salvors  in  any  suit 
that  might  be  instituted  for  salvage. 

20 
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Between  Noyember  21,  1883,  and  April  24,  1884,  three 
libels  of  intervention  were  filed  by  a  number  of  persons 
who  appear  to  have  been  employed  and  paid  by  the  claim- 
ant to  throw  over  cargo,  or  were  of  the  volunteer  crew  of 
the  boat  from  the  life-saving  station.  From  the  answers  of 
the  claimant  thereto  it  appears  that  this  crew  have  a  suit 
now  pending  against  the  Queen  in  Washington  territory  for 
the  same  service,  and  that  the  stevedores  were  employed 
and  paid  by  the  claimant  at  the  rate  of  half  a  dollar  an 
hour  for  their  labor,  and  the  proof  sustains  the  answer  in 
both  cases.  No  evidence  was  offered  or  argument  made  on 
behalf  of  these  intervenors,  and  it  is  taken  for  granted  that 
their  claims  are  abandoned,  and  their  libels  will  be  dis- 
missed. Separate  libels  of  intervention  were  also  filed  by 
John  McDonald  and  John  S.  Kidd,  alleging  that  they  as- 
sisted in  saving  the  Que&ii — McDonald  by  serving  as  "sole 
fireman"  for  "  ten  hours  or  more"  on  the  tug  Pioneer  dur- 
ing the  time  she  was  employed  in  rescuing  the  Queen^  and 
Kidd  as  ''sole  engineer"  on  such  tug  during  all  such  time. 
No  defense  is  made  to  these  claims,  and  they  will  be  taken 
as  confessed.  Besides,  that  of  Kidd  is  proved  by  his  own 
testimony. 

Briefly,  the  facts,  either  admitted  or  proved,  concerning 
the  stranding  of  the  vessel,  and  her  rescue,  are  as  follows: 
On  September  2,  1883,  the  steamship  Qiveen  of  the  Pacijic, 
being  engaged  in  the  coasting  trade  between  PorUand  and 
San  Francisco,  left  the  latter  port  for  the  former,  and  ar- 
rived off  the  mouth  of  the  Columbia  river  in  the  forenoon 
of  September  fourth,  where  she  anchored  for  a  time  within 
the  sound  of  the  automatic  buoy,  and  then  crossed  the  bar, 
and  entered  the  river  by  the  south  channel,  under  the  di- 
rection of  a  licensed  Columbia-bar  pilot  whom  she  carried 
for  that  purpose.  The  weather  was  very  thick  with  fog  and 
smoke,  the  wind  was  light,  and  the  sea  quite  calm.  As  she 
came  abreast  of  Clatsop  spit  the  vessel  lost  the  channel,  and 
turned  to  the  southward;  and  at  or  near  high  water,  and 
about  1:45  p.  M.,  ran  hard  and  fast  on  the  north  end  of  said 
spit,  in  the  quicksand,  at  a  point  about  one  fifth  of  a  mile 
to  the  south-westerly  of  a  straight  line  drawn  between  Cape 
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Disappointment  and  Point  Adams  lights,  and  about  one 
mile  and  a  third  to  the  north-easterly  of  red  buoy  No.  2, 
and  one  mile  and  a  half  south  of  the  wreck  of  the  Cheat  Re- 
publiCy  and  within  the  twelve-foot  line,  where  she  lay  head- 
ing south-easterly,  at  nearly  a  right  angle  with  the  channel, 
until  she  was  pulled  off  the  next  day. 

On  this  voyage,  the  Queen  had  on  board  Mr.  George  C. 
Perkins,  the  vice-president  of,  and  a  director  in,  the  Pacific 
Coast  Steamship  Company,  aud  one  of  its  general  managing 
agents;  and  was  fully  equipped  and  manned.  She  was  then 
about  one  year  old  and  worth  four  hundred  and  eighty-five 
thousand  dollars,  and  carried  one  hundred  and  sixty  cabin 
and  seventy-four  steerage  passengers,  and  one  thousand 
eight  hundred  and  sixty  measured  tons  of  freight,  worth 
three  hundred  and  fifteen  thousand  dollars,  of  which  ninetv- 
five  thousand  dollars  worth  was  jettisoned,  together  with 
the  United  States  mails  and  express  matter  of  not  less  than 
twenty-two  thousand  seven  hundred  and  fifty  dollars  in 
value.  The  passage  money,  which  was  prepaid  in  San  Fran- 
cisco, amounted  to  three  thousand  one  hundred  and  twenty- 
four  dollars  aud  fifty-six  cents.  The  freight  on  the  whole 
cargo  was  eight  thousand  nine  hundred  and  fifty-five  dol- 
lars and  seven  cents,  and  on  the  portion  saved  it  was  five 
thousand  nine  hundred  and  twelve  dollars  and  twenty-eight 
cents. 

As  soon  as  the  vessel  stranded,  the  master  ordered  the 
engines  reversed  and  attempted  to  back  her  off,  but  without 
effect*  Guns  were  at  once  fired  and  steam-whistles  blown 
as  signals  of  distress,  and  the  chief  officer,  Mr.  Hall,  de- 
spatched in  a  small  boat  to  Astoria  with  a  message  to  Cap- 
tain George  Flavel,  one  of  the  libellants,  to  send  all  the 
tugs  under  his  control  to  the  assistance  of  the  Queen. 

The  signal-guns  were  heard  by  the  lookout  of  the  tug 
c7.  C.  Brenham^  then  lying  at  anchor  in  Baker's  bay,  and 
the  fact  at  once  communicated  to  her  master,  M.  D.  Staples, 
who  immediately  started  with  his  tug  in  the  direction  of  the 
spit,  taking  with  him,  at  the  request  of  Captain  0.  T.  Har- 
ris, then  in  charge  of  the  life-saving  station  at  Cape  Disap- 
pointment, a  life-boat  and  volunteer  crew.    The  weather 
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was  very  thick,  and  the  BrejiJiam  proceeded  under  a  slow 
bell,  at  the  rate  of  about  six  miles  an  hour,  across  the  mid- 
dle sand  directly  for  the  spit  through  a  channel  known  to 
the  master,  and  called  the  "Cut-off,"  and  reached  the 
vicinity  of  the  Queen  in  about  twenty-five  minutes. 

The  Brenham  then  drew  about  eleven  feet  of  water,  and 
approached  within  about  one  hundred  and  fifty  feet  of  the 
stern  of  the  ship,  and  a  little  on  the  port  quarter,  and  was 
hailed  by  some  one  thereon,  and  asked  to  "come  closer." 
But  the  tug  striking  the  bottom,  she  withdrew  from  the 
ship  near  one  fourth  of  a  mile,  but  within  earshot,  where 
she  lay  to  until  near  five  o'clock  in  the  evening,  when,  hav- 
ing received  about  one  hundred  and  twenty-five  of  the 
Queen's  passengers  from  her  starboard  gangway  by  means 
of  the  life  and  ship's  boat,  she  proceeded  to  Astoria,  where 
she  arrived  with  the  passengers  at  half-past  six  o'clock, 
and  delivered  a  message  from  the  Queen  concerning  their 
disposition,  to  the  claimant's  agent  at  that  place. 

In  the  mean  while  the  steam-tug  Canby,  the  property  of 
the  Ilwaco  Steam  Navigation  Company,  then  drawing  from 
seven  and  a  half  to  eight  feet  of  water,  in  the  course  of  its 
regular  trip  from  Astoria  to  Cape  Disappointment,  met  Hall 
of  the  Queen  on  his  way  to  Astoria  in  the  small  boat,  when 
the  master  of  the  tug  Tliomas  Parker^  learning  what  had  be- 
fallen the  Queeriy  returned  with  Hall  to  Astoria,  where  the 
latter  delivered  the  message  from  the  Queen  for  help  to 
Flavel. 

The  intervenor  and  agent  of  the  Canby,  J.  H.  D.  Gray, 
having  learned  from  Staples  and  Hall,  on  their  arrival  at 
Astoria,  of  the  condition  of  the  Quee7i,  immediately,  and  of 
his  own  motion,  equipped  and  manned  a  scow  belonging  to 
himself,  then  lying  at  Astoria,  loaded  with  sand,  and  taking 
it  in  tow  of  the  CanbTj^  carried  it  to  the  Queeii,  unloading  the 
sand  in  the  river  as  he  went,  and  giving  pilots  Gunderson 
and  Doig  a  passage  there  on  the  tug;  and  this  he  did  with 
the  purpose,  then  publicly  avowed,  of  enabling  the  Queen  to 
get  a  heavy  anchor  out  astern  in  time  to  prevent  the  next 
tide  from  swinging  her  around  or  driving  her  farther  up  on 
the  sand,  and  to  aid  in  lightening  her  of  her  cargo. 
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Gray  arrived  at  the  spit  between  four  and  five  o'clock,  and 
anchored  aboat  one  hundred  yards  ofif  the  ship's  port  quar- 
ter, where  by  means  of  a  line  to  the  Queen  and  one  to  the 
tug  the  scow  was  used  as  a  ferry  between  the  two,  whereon 
one  hundred  or  more  passengers  with  their  hand-baggage 
were  transferred  from  the  Queen  to  the  Canby,  and  Gray  was 
about  starting  with  them  to  Astoria  when,  at  the  request  of 
the  master  of  the  former,  he  transferred  said  passengers  to 
the  tug  Pioneer^  then  lately  arrived  from  Astoria,  and 
remained  with  the  Cauhy  by  the  Queen  to  assist  in  putting 
out  her  anchor. 

That  evening  at  slack  low  water,  and  about  nine  o'clock, 
the  ship's  bow  anchor,  weighing  about  five  thousand  five 
hundred  pounds,  was  lowered  on  to  the  scow  and  towed 
astei*n  about  one  hundred  fathoms  by  Gray  and  dropped  a 
little  off  the  port  quarter.  A  fourfold  purchase  was  then 
applied  to  the  inward  end  of  the  twelve-inch  hawser  attached 
to  this  anchor,  and  the  fall  carried  to  the  steam  capstan,  and 
hove  taut  for  the  purpose  of  preventing  her  from  going 
farther  on  the  spit,  and  also  of  helping  her  off  on  the  next 
high  tide. 

On  the  morning  of  the  fifth.  Gray,  after  placing  the  scow 
alongside  of  the  Queen,  sent  the  Canby  away  on  her  regular 
business,  but  remained  himself  with  the  scow,  and  took 
from  the  ship  baggage  of  the  value  of  fifteen  thousand  dol- 
lars, and  express  matter  of  much  greater  value,  which,  with 
the  aid  of  the  Gen.  Miles,  a  steam-tug  belonging  to  said 
Steam  II waco  Navigation  Company,  he  safely  towed  to  Asto- 
ria on  the  afternoon  of  said  day. 

As  soon  as  Flavel  received  the  message  from  the  Queen, 
on  the  fourth,  he  despatched  from  Astoria  the  tug  Pioveer, 
D.  J,  McYicar,  master,  to  the  assistance  of  the  ship,  which, 
with  Hall  and  his  small  boat  and  crew  on  board,  reached 
there  about  five  o'clock  P.  K.  of  the  same  day,  and  anchored 
about  one  fourth  of  a  mile  distant  from  the  Queen,  where 
she  received  the  passengers  from  the  Canby,  as  above  stated, 
and  then  carried  them  to  Astoria,  where  she  arrived  about 
eight  o'clock  in  the  evening,  and  remained  until  the  next 
morning. 
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While  despatching  the  Pioneer,  Flavel  had  the  tug  Astoria, 
then  laid  np  at  her  dock,  made  ready  and  a  special  crew 
employed,  and  sent  to  the  aid  of  the  Queen,  where  she  lay 
until  the  next  morning. 

About  nine  o'clock  in  the  evening  of  the  fourth  a  consulta- 
tion was  held  on  board  the  Queen,  when  it  was  decided  that 
if  the  ship's  anchor  and  propeller  did  not  get  her  off  at  the 
next  high  tide,  the  cargo  should  be  jettisoned.  And  to  this 
end  the  ship's  engines  were  reversed  and  both  them  and 
the  steam  capstan  worked  at  full  speed  for  about  two  hours' 
and  a  half  and  until  after  high  water,  but  without  moving 
her.  Accordingly,  between  two  and  three  o'clock  in  the 
morning  a  request  was  sent  from  the  ship  to  the  Astoria 
that  she  should  go  to  Gape  Disappointment  and  get  some 
soldiers  and  aid  in  throwing  over  the  cargo,  but  those  on 
board,  including  Noyes,  the  Astoria  agent  of  the  ship, 
thinking  it  doubtful  if  any  sufficient  number  of  soldiers 
could  be  obtained  at  the  cape,  and  also  concluding  that  it 
was  not  safe  to  attempt  to  move  in  the  dark,  the  tug  did  not 
leave  her  anchorage  until  four  o'clock  in  the  morning,  when 
she  returned  to  Astoria,  where  Noyes  procured  forty  labor- 
ers and  returned  on  the  tug  to  the  ship  with  them  about 
nine  in  the  morning.-  The  Astoria  also  took  down  a  scow 
and  anchored  it  in  the  vicinity  of  the  ship. 

The  tugs  Pioneer  and  Brenham  laid  at  Astoria  all  night, 
and  returned  to  the  ship  about  seven  or  eight  o'clock  on  the 
morning  of  the  fifth.  On  the  same  morning  the  tug  Colum- 
bia was  lying  in  Baker's  bay,  and  the  master,  Alexander 
Malcolm,  having  been  informed  that  the  Queen  was  ashore, 
went  to  her  aid  about  half-past  five  o'clock  and  anchored. 
Soon  after,  at  a  request  from  the  ship,  the  tug  returned  to 
the  cape  and  brought  back  twenty-four  men  and  a  surf- 
boat,  and  then  took  the  small  remainder  of  the  Queen^s  pas- 
sengers to  Astoria,  and  returned  to  the  ship  about  eleven 
o'clock.  The  crew  of  the  Queen  commenced  throwing  over 
cargo  about  five  o'clock  in  the  morning,  and  continued  to  do 
so  until  about  eleven  o'clock,  aided  by  the  men  from  Asto- 
ria and  the  capo  as  soon  as  they  arrived.  At  first  they  dis- 
charged through  the  forward  and  after  ports,  but  between 
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Bine  and  ten  o'clock  the  starboard  after  port  liad  to  be 
closed  on  acconut  of  the  rising  of  the  tide  and  the  list  of 
the  ship  to  that  side. 

The  libellant  George  Flavel  is  a  seaman  and  master  mari- 
ner of  experience,  and  has  been  familiar  with  the  entrance 
to  the  Columbia  river,  as  the  owner  and  manager  of  pilot 
and  tug-boats  thereaboat  for  more  than  a  quarter  of  a  cen- 
tury. As  the  managing  owner  of  the  tugs  JBrenAam,  Colum^ 
hia,  and  Astoria,  and  the  managing  agent  of  the  tug  Pioneer, 
he  went  to  the  assistance  of  the  Queen  on  the  morning  of 
the  fifth;  and  after  boarding  her  had  a  consultation  with 
the  master  of  the  ship  and  Mr.  Perkins,  substantially,  ac- 
cording to  the  testimony  of  the  latter,  as  follows:  The 
master  of  the  Queen  said  to  Flavel,  ''We  are  in  a  tight 
place,"  and  asked  him  what  he  thought  of  it.  Flavel  asked 
what  we  had  been  doing,  and  I  spoke  and  said  we  had  been 
throwing  cargo  overboard  since  daylight,  and  that  we  had 
an  anchor  out  on  the  port  quarter  upon  a  hundred-and- 
twenty-fathom  line,  and  that  "  we  had  held  her  in  that 
position."  Flavel  said  that  was  all  right.  ''I  asked  him 
what  the  chances  were  for  getting  us  off,  and  he  said  he  did 
not  know,  that  he  would  do  his  best.  We  chatted  then  a 
few  moments,  and  Flavel  said:  ''All  right,  I  will  go  on 
board  and  do  what  I  can."  I  said :  "All  right,  go  on  aboard 
and  use  your  own  best  judgment  and  do  the  best  you  can  to 
rescue  the  ship,  and  we  will  do  the  best  we  can  to  look 
after  her." 

About  half-past  eleven  o'clock  Flavel  returned  to  the  tugs 
in  the  life-boat,  and  caused  the  Brenham  and  Pioneer  to  be 
made  fast  to  the  ship's  stern  by  passing  their  hawsers 
through  her  port  quarter  and  stern  chocks  respectively, 
and  then  the  Astoria  gave  her  hawser  to  the  Brenham,  in 
which  condition  they  pulled  on  the  ship  near  an  hour.  The 
flood-tide  was  setting  in  pretty  strong  across  the  track  of 
the  tugs,  and  made  it  difficult  to  keep  them  in  position. 
The  Brenham  and  Pioneer,  by  reason  of  the  current  and 
swell,  were  driven  together  and  materially  injured,  and  were 
in  danger  of  being  very  seriously  injured,  if  not  sunk. 
About  twelve  o'clock  the  Brenham's  hawser — a  large  towing 
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one — ^parted,  and  she  and  the  Aatoria  were  separated  from 
the  ship.  The  Cdumbia  then  attempted  to  give  her  hawser 
to  the  Queen,  but  failed,  when  Flavel  boarded  her  and  suc- 
ceeded in  making  her  fast  to  the  ship  in  the  place  of  the 
Brenham  alongside  of  the  Puyiieer.  The  Astoria  was  then 
placed  in  front  of  the  Columbia  and  the  Brenham  in  front  of 
the  Pioneer,  and  the  four  tugs  thus  placed  pulled  at  the  ship 
from  a  half  to  three  quarters  of  an  hour,  and  until  high- 
water  slack,  when  she  came  off  the  spit  on  an  uneven  keel, 
with  a  list  to  port,  rolling  and  striking  the  bottom,  but  in 
an  uninjured  condition,  and  proceeded  on  her  voyage. 

On  leaving  San  Francisco  the  Qiieen  drew  sixteen  feet 
three  inches  forward  and  eighteen  feet  two  inches  aft,  though 
owing  to  the  consumption  of  coal  on  the  voyage  she  must 
have  lightened  some  before  stranding,  but  how  much  is  not 
shown.  From  the  testimony  of  the  river  pilot — Stevens — 
who  took  charge  of  the  ship  at  Astoria  on  the  sixth,  it  ap- 
pears that  her  draught  aft  was  then  nearly  seventeen  feet  and 
the  draught  forward  was  probably  reduced  in  the  same  pro- 
portion. 

The  diameter  of  the  ship's  wheel  is  sixteen  feet,  and  ac- 
cording to  her  model  in  evidence,  the  centre  of  the  hub, 
which  is  three  feet  in  diameter,  is  nine  feet  above  the  line 
of  the  keel.  At  low  water,  the  hub,  when  not  covered  by 
tbe  swell  of  the  sea,  was  clearly  visible,  from  which  it  is 
rightly  inferred  that  the  ship  had  then  not  more  than  eight 
feet  of  water  under  her  stern,  when  on  an  even  keel.  Her 
engines  were  rated  at  three  thousand  horse-power,  but  were 
never  worked  beyond  two  thousand  one  hundred  or  two 
thousand  two  hundred  horse-power.  The  engineer  testifies 
that  he  commenced  to  work  them  about  12:40  p.  m.  of  the 
fifth,  but  as  the  wheel  was  buried  in  the  sand,  they  were 
worked  slowly  until  it  was  cleared.  They  were  working  at 
their  full  capacity  when  the  ship  came  off,  and  had  been 
for  the  half-hour  immediately  preceding.  The  engine  that 
worked  the  steam  capstan  to  which  the  anchor  line  was  at- 
tached is  of  about  fifty  horse-power,  and  was  also  working 
at  its  full  capacity  when  the  ship  came  off  the  spit. 

The  combined  power  of  the  four  tugs  is  a  little  over  one 
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thoasand  one  handred  horse-power,  and  the  position  they 
occupied  with  reference  to  the  ship  when  they  first  com- 
menced pulling  on  her  was  four  points  or  less  off  her  port 
quarter,  but  for  some  time  before  she  came  off  it  was  about 
two  points  off  said  quainter. 

In  mj  judgment,  Flavel  acted  wisely  in  keeping  the  tugs 
well  off  the  ship's  quarter,  rather  than  astern,  at  least  until 
the  moment  of  high  water,  when  she  was  expected  to  come 
off,  if  at  all;  for  by  that  means  she  was  worked  sideways  in 
her  bed  and  thus  freed  from  the  pressure  of  the  sand  bank 
which  had  naturally  formed  around  her  quarters  and  under 
her  stern,  and  so  far  barred  her  way  off  the  spit.  And  being 
unable  by  her  own  power,  or  any  power  applied  directly 
astern,  to  work  herself  in  her  bed  and  break  up  this  sand 
bank  in  which  she  was  imprisoned,  it  is  altogether  improb- 
able that  the  Qu^en  would  ever  have  gotten  off  the  spit  by 
her  own  unaided  efforts,  or  by  any  aid  short  of  that  fur- 
nished by  Captain  Flavel. 

According  to  the  tide-tables  for  the  Pacific  coast,  published 
by  the  United  States  coast  and  geodetic  survey  office,  the 
second  high  water  at  Astoria,  on  September  4, 1883,  occurred 
at  2:13  p.  h.,  and  the  water  rose  eight  and  nine  tenths  feet. 
The  first  high  water  on  the  next  day  occurred  at  2:37  A.  M., 
and  measured  seven  and  four  tenths  feet;  and  the  second 
one  at  2:39  p.  M.,  and  stood  eight  and  seven  tenths  feet. 
The  tides  continued  to  decrease  in  height  until  the  tenth, 
when  they  stood  at  five  and  nine  tenths  and  seven  and  four 
tenths  feet.  By  the  ''tide  constants,"  given  in  the  appen- 
dix to  these  tables,  it  appears  that  the  high  tides  on  the 
fourth  and  fifth  of  September  occurred  at  Clatsop  (near 
Point  Adams)  only  seven  minutes  sooner  than  at  Astoria, 
and  were  one  teuth  of  a  foot  lower. 

Counsel  for  the  claimant  assumes  that  the  facts  stated  in 
this  ''constant"  are  true.  But  I  do  not  understand  that 
they  are  put  forth  as  being  anything  more  than  approximately 
true,  and  in  this  instance  they  appear  to  fall  far  short  of  even 
that. 

Point  Adams,  at  the  nearest  point,  is  over  three  miles 
from  the  place  where  the  Queen  was  stranded,  in  a  direction 
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nearly  east-sonth-east,  and  the  tide  is  full  at  tbe  latter  place 
probably  sooner  than  at  the  former.  Captain  Harris  of  the 
life-saving  station  at  Cape  Disappointment  testifies  that 
the  tide  is  thirty-five  to  forty  minntes  earlier  at  the  cape 
than  at  Astoria;  and  that  a  steamboat  leaving  the  former 
place  on  a  high  tide  will  ordinarily  carry  it  with  her  to 
Astoria.  There  is  no  direct  evidence  of  the  distance  from 
the  cape  or  the  spit  to  Astoria,  but  there  are  a  good  many 
circumstances  bearing  quite  directly  on  the  question;  and  I 
think  the  fact  is  of  that  character  that  the  court  may  take 
notice  of  it.  By  the  chart  of  the  month  of  the  Columbia 
river,  "  Sheet  No.  1,"  published  by  the  United  States  coast 
survey,  1881,  it  appears  that  Astoria  is  about  ten  miles  from 
Cape  Disappointment  and  about  eight  from  the  point  where 
the  Queen  was  stranded.  Now,  if  the  tide  wave  or  swell 
moves  from  the  cape  to  Astoria  in  forty  minutes,  or  a  mile 
in  four  minutes,  the  tide  would  be  high  at  the  spit  about 
thirty-two  minutes  sooner  than  at  Astoria.  This  conclusion 
accords  with  common  observation  and  experience,  while  the 
statement  that  the  tide  wave  moves  from  the  spit  to  Astoria 
in  seven  minutes,  or  at  the  rate  of  a  mile  in  seven  eighths  of 
a  minute,  is  contrary  to  both  and  improbable  on  its  face. 
According  to  this  conclusion,  it  was  high  tide  on  the  spit  on 
the  afternoon  of  September  the  fourth,  at  1:41,  and  on  the 
afternoon  of  the  fifth  at  2:07.  It  may  then  be  regarded  as 
morally  certain  that  the  Queen  went  on  and  came  off  the 
spit  at  high  water  slack. 

During  the  fourth  and  fifth  the  weather  was  very  thick, 
although  the  fog  lifted  some  at  times,  and  the  night  very 
dark.  Around  the  Queen  there  was  constantly  a  choppy 
sea,  with  a  swell  of  about  six  feet,  with  an  occasional  tide- 
rip  or  light  breaker  on  her  stem  and  starboard  quarter  at 
low  tide. 

According  to  the  observations  recorded  by  the  signal 
service  at  Fort  Canby,  the  wind  on  September  fourth  was 
steady  from  the  north  at  the  usual  times  of  observation, 
namely,  3:52  A.  M.,  11:62  A.  m.,  and  7:62  p.  M.,  at  the  rates 
of  five,  six,  and  seven  miles  an  hour;  on  the  fifth  it  was 
steady  from  the  north  at  the  first  observation,  at  the  rate  of 
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seven  miles  an  hour,  and  at  the  second  and  tbird  ones 
steady  from  tbe  south,  at  the  rates  of  twelve  and  eleven 
miles  an  hour;  and  on  the  sixth  it  was  steady  from  the 
south-east  at  the  first  observation,  at  the  rate  of  twelve 
miles  an  hour,  and  at  the  second  and  third  ones  steady 
from  the  south,  at  the  rates  of  eighteen  and  six  miles  au 
hour.  Captain  Harris  testifies  that  on  the  sixth  there  was  a 
gale  blowing  from  the  south-east  at  Cape  Disappointment, 
and  a  surf  on  the  spit  that  would  have  made  it  very  danger- 
ous for  the  Qiieen  if  she  had  been  there. 

The  Brenham^  Columbia,  and  Asioiia  are  wooden  vessels, 
and  draw  about  ten  feet  of  water  each.  The  first  is  about 
oue  hundred  tons  burden,  and  two  hundred  and  forty  horse- 
power; the  second  is  about  ninety  tons  burden,  and  the 
same  power;  and  the  third  is  about  one  hundred  and  twenty- 
five  tons  burden,  and  three  hundred  horse-power.  The 
Pioneer  is  an  iron  vessel  of  about  one  hundred  tons  burden, 
and  three  hundred  and  twenty-five  horse-power,  and  draws 
nine  and  a  half  feet  of  water.  They  were  each  manned  with 
a  master  and  sufficient  crew,  amounting  in  all  to  twenty- 
three  persons. 

The  only  evidence  in  relation  to  their  value  is  found  in 
the  testimony  of  the  libellant,  Flavel,  and  he  estimates  the 
value  of  the  Breiiham  at  twenty-five  thousand  dollars,  the 
Astoria  at  fifteen  thousand  dollars,  the  Columbia  at  thirty- 
five  thousand  dollars,  and  the  Pioneer,  he  says,  is  held  by 
her  owners  at  sixty  thousand  dollars — making  in  all  the  sum 
of  one  hundred  and  thirty-five  thousand  dollars.  These 
estimates  are  somewhat  general,  and  for  the  purposes  of  this 
case  I  find  the  value  of  the  tugs  to  be  one  hundred  thousand 
dollars. 

The  cost  of  repairing  the  same  on  account  of  the  injuries 
sustained  by  them  while  engaged  in  pulling  the  Queen  off 
the  spit,  including  the  value  of  four  hawsers  either  cut  or 
broken  in  the  operation,  according  to  the  testimony  of  Fla- 
vel, is  three  thousand  three  hundred  and  eighty-six  dollars 
and  eighty-four  cents,  to  which  he  adds  one  thousand  dol- 
lars for  repairs  yet  to  be  made  to  the  Pioneer^ 

These  tugs  are  maintained  by  their  owners,  primarily,  for 
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ike  purpose  of  towing  vessels  in  and  oat  of  the  Columbia 
river,  and  not  the  business  of  wrecking.  But,  nevertheless, 
they  are  kept  prepared  for  such  service  when  needed,  and 
their  presence  and  maintenance  about  the  mouth  of  the  river 
is  a  very  material  security  and  benefit  to  the  commerce  of 
the  Colombia. 

The  Canby  and  Miles  are  wooden  vessels — the  first  one  of 
seventy-six  tons  measurement  and  eight  feet  draught,  and 
the  second  one  of  one  hundred  and  thirty-six  tons  measure- 
mentand  eleven  feetdraught.  Thesoowis  fifty  by  twenty  feet, 
deck  dimensions,  and  four  feet  deep  in  the  hold.  They  were 
each  duly  manned,  and  the  number  of  the  crews  amounted 
in  the  aggregate  to  nineteen  persons.  The  Cariby  is  admitted 
to  be  worth  fifteen  thousand  dollars,  and  the  Miles  is  alleged 
to  be  worth  forty-seven  thousand  dollars,  and  the  scow  six 
hundred  dollars;  but  for  the  purposes  of  this  suit  I  find  or 
assume  that  they  are  worth,  collectively,  fifty  thousand  dol- 
lars. 

In  his  testimony  the  master  of  the  Queen  endeavors  to 
show  that  the  tugs  under  Flavel's  charge  were  so  badly  man- 
aged that  they  were  but  little,  if  any,  assistance  to  the  Queen, 
and  that  in  fact  she  fioated  off  at  high  water  with  the  aid  of 
her  anchor  and  machinery.  But  this  view  of  the  matter  is 
opposed  to  the  undoubted  and  controlling  circumstances  of 
the  case,  and  contrary  to  the  weight  of  the  evidence  gener- 
ally. It  is  also  in  direct  conflict  with  the  contemporaneous 
and  unpremeditated  statement  of  the  master  contained  in  a 
card  of  thanks  dictated  by  him  to  the  editor  of  the  Daily 
Astorian  on  September  the  fifth,  and  published  over  his 
signature  as  '*  Capt.  Queen  of  tlie  Padjic,^'  in  the  issue  of 
that  paper  of  the  seventh  of  the  same  month.  In  it,  after 
premising  that  he  wishes  to  return  his  ''sincere  thanks  for 
the  prompt  courage"  shown  by  so  many  **in  aiding  the 
Queen  of  the  Pacxfioy^  he  says:  **My  special  thanks  are  due 
to  AL  Harris  [of  the  life-saving  station];  to  J.  H.  D.  Gray, 
who  stood  by  and  helped  from  the  start;  to  George  Flavel, 
to  whose  determination  we  owe  the  safety  of  the  vessel;  to 
his  experienced  pilots;  to  the  brave  men  who  took  off  the 
passengers,  and  to  the  citizens  who  kindly  cared  for  the 
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passengers  and  provided  them  "with  all  they  required. 
The  services  of  all  were  of  the  best  nature,  and  are  grate- 
fully acknowledged.  I  shall  ever  bold  them  in  remembrance, 
and  again  desire  to  express  my  sincere  thanks." 

On  the  same  occasion  the  master  publicly  toasted  Flavel 
as  "the  man  who  saved  the  Queen,** 

Now,  after  making  all  due  allowance  for  the  kindly  and 
grateful  mood  in  which  this  toast  was  probably  drauk  and 
card  published,  it  is  impossible  to  reconcile  what  is  said  in 
either  of  them,  concerning  the  person  ''who  saved  the 
Queen,**  or  "to  whose  determination"  "the  safety  of  the 
vessel "  was  due,  with  the  evident  drift  and  purpose  of  the 
master's  subsequent  testimony,  and  particularly  with  certain 
statements  therein.  It  is  easy  to  see  that  the  card  and  the 
toast  came  from  the  heart  and  the  testimony  from  the  head. 
The  one  is  the  spontaneous  and  unqualified  statement  of  the 
witness's  feelings  and  convictions  contemporaneous  with  the 
occurrence,  while  the  other  is  plainly  the  studied  and  cal- 
culated afterthought  in  which  he  undertakes  to  depreciate 
as  far  as  possible  the  character  and  benefit  of  the  Hbellant's 
services,  with  the  intention  apparently  of  diminishing  their 
value  in  this  suit. 

It  is  also  assumed  in  the  argument  for  the  claimant  that 
the  Astoria  refused  to  assist  the  Queen  in  the  effort  made  to 
get  off  on  the  morning  of  the  fifth.  But  the  evidence  is 
satisfactory  that  no  request  for  such  assistance  was  sent  to 
the  Astoria  that  night,  nor  any  other  than  the  one  to  go  to 
the  Gape  and  get  men  to  help  to  throw  over  the  cargo. 

The  claimant  also  contends  that  the  Queen  moved  astern 
at  high  tide  on  the  morning  of  the  fifth.  The  third  officer 
testifies  that  by  the  use  of  the  lead  he  observed  her  move 
astern  about  "nine  feet."  The  master  says  she  either 
moved  or  the  anchor  came  home,  but  he  does  not  say  which, 
and  gives  no  reason  in  support  of  either  conclusion,  save 
hearsay  and  conjecture.  But  the  weight  of  the  evidence 
and  the  probabilities  of  the  case  are  decidedly  against  her 
having  moved.  Captain  Harris,  who  was  on  board  at  the 
time  and  took  pains  to  observe  the  hawser,  thinks  she  did 
not  move  until  she  came  off.    Neither  did  the  master  or  any 
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one  else  mention  the  facti  or  even  allude  to  it,  when  Flavel 
went  on  board  the  Qv/een  to  confer  with  him  and  ascertain 
her  condition,  before  going  to  work  to  try  to  get  her  o£f. 
And  it  seems  to  me  highly  probable  that  if  the  vessel  had 
moved  any  appreciable  distance  during  that  tide  it  would 
have  been  generally  known  or  reported  on  board,  and  that 
it  would  have  been  mentioned  to  Flavel  on  this  occasion,  as 
a  material  if  not  a  hopeful  circumstance. 

But  if  she  did  move  a  short  distance — nine  or  even  forty 
feet — this  fact  does  not  tend  to  show  that  her  position  was  any 
the  less  dangerous,  or  that  the  service  rendered  by  the  salvors 
was  any  the  less  valuable.  The  vessel  did  not  then  come 
off,  that  is  certain;  and  the  only  rational  explanation  of  the 
fact,  if  it  be  a  fact,  is  as  suggested  by  counsel  for  the  libel- 
lauts,  that  instead  of  being  on  a  sloping  bottom  she  was  in 
a  *'  pocket''  or  sink  in  the  sand,  and  therefore  in  the  more 
danger. 

As  a  general  conclusion  from  these  premises,  I  find  that 
the  libellants  and  the  interveners,  Gray  and  others,  per- 
formed a  salvage  service  in  aiding  to  get  the  Queen  off  Clat- 
sop spit,  without  which  she  would  in  all  human  probability 
be  buried  in  the  sand  there  long  ere  this;  that  the  scow  and 
the  tug  Canhy^  and  particularly  the  four  tugs  employed  in 
pulling  the  Queen  off  the  spit,  incurred  material  risk,  and 
that  the  salvors,  according  to  the  respective  positions  and 
employments,  displayed  skill,  judgment,  and  courage  in 
saving  the  Queen  and  taking  off  and  removing  to  a  place  of 
safety  her  passengers,  their  baggage,  express  matter,  and 
mails;  that  Captain  Gray,  by  his  wise  forethought  and 
skilful  appreciation  of  the  Queen's  situation  in  taking  the 
scow  to  the  ship,  as  he  did,  for  the  purpose  of  getting  out 
an  anchor,  and  the  attention  and  aid  he  gave  to  the  doing 
of  the  same,  contributed  very  materially  to  the  saving  of 
the  vessel;  that  Captain  Flavel,  by  the  skilful,  courageous, 
and  determined  manner  in  which  he  manoeuvred  the  four 
tugs  under  his  control  on  the  fifth,  under  circumstances  of 
more  or  less  risk  to  them  and  to  himself  personally,  ren- 
dered a  very  great  service  to  the  Qiieen,  without  which,  in 
all  human  probability,  she  would  have  been  a  total  loss. 
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And  the  important  question  now  to  be  determined  in  the 
case  is  the  amount  to  be  allowed  the  salvors.  But  prepar- 
atory to  that,  and  as  a  part  of  it,  the  defense  made  by  the 
claimant  to  the  claim  of  the  intervenorSi  Gray  and  others, 
must  be  considered  and  disposed  of.  This  defense  turns 
upon  the  effect  to  be  given  to  what  occurred  between  Gray 
and  Perkins  at  Astoria  on  the  morning  of  the  sixth.  The 
parties  are  substantially  agreed  in  the  account  of  the  trans- 
action, except  in  one  particular.  Briefly  and  substantially 
it  was  as  follows:  Mr.  Perkins  asked  Captain  Gray  to 
make  out  a  bill  for  his  services,  that  he  wanted  to  get 
away  to  Portland.  The  latter  wanted  to  know  first  if 
Flavel  was  going  to  settle,  and  the  former  said  he  thought 
he  would,  whereupon  Gray  made  out  his  bills  and  pre- 
sented them,  and  they  were  paid  to  him  accordingly. 
Gray  swears  that  when  he  presented  the  bills  to  Mr.  Per- 
kins he  said,  as  he  did  so,  ''These  bills  are  for  'services,' 
but  if  there  is  a  suit  for  'salvage,'  I  want  to  come  in  with 
the  rest;"  to  which  the  latter  replied,  "The  bills  are  very 
reasonable  and  shall  be  paid,  and  if  there  is  any  suit  for 
salvage,  you  shall  share  with  the  rest."  Mr.  Perkins  swears 
that  he  has  "no  recollection  "  of  Gray's  saying  anything 
about  any  further  claim  in  case  of  a  suit  for  salvage,  but 
that  he  volunteered  the  remark,  when  he  received  the  bills, 
that  if  Flavel  did  not  settle,  and  the  case  went  to  the  court 
for  adjudication,  he  was  willing  the  court  should  " review" 
Gray's  claim,  if  it  could  be  done  without  hazarding  the  in- 
terests of  the  company. 

It  does  not  follow  that  because  Mr.  Perkins  does  not  now 
recollect  what  Captain  Gray  affirms  he  said,  that  the  state- 
ment of  the  latter  is  not  proved.  But  admitting  that  it  is 
not,  I  think  the  bills  were  presented  and  paid  under  the 
apprehension  that  Flavel  was  going  to  settle  on  the  basis  of 
"service,"  rather  than  "salvage,"  and  that  there  would  be 
no  suit  about  the  matter;  but  if  it  should  turn  out  otherwise, 
and  there  was  a  proceeding  for  salvage,  that  Gray  and 
others  should  not  be  prejudiced  thereby. 

Another  point  as  made  by  the  claimant  as  bearing  on  the 
question  of  the  amount  of  the  salvage,  and  that  is,  the  ser- 
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vice  of  the  salvors  was  not  voluntary,  but  rendered  in  pur- 
suance of  a  request  or  employment  on  the  part  of  the  claim- 
ant. The  authority  cited  in  this  connection  is  the  case  of 
The  TJndaunled^  Lush.  90,  92.  But  the  ruling  in  this  case  is 
only  to  the  effect  that  when  the  services  are  rendered  in 
pursuance  of  a  request  from  a  vessel  in  danger  or  distress, 
the  party  rendering  them  is  entitled  to  recover  salvage 
according  to  the  circumstances  of  the  case,  although  such 
services  prove  to  be  of  no  benefit,  while  one  who  volunteers 
Lis  services  to  a  vessel  under  the  same  circumstances,  if 
unsuccessful,  is  entitled  to  nothing.  But  in  either  case  the 
law  implies  that  the  service  is  to  be  paid  on  the  usual  con- 
dition of  the  ultimate  safety  of  the  property  in  question : 
The  Versailles^  1  Curt.  360. 

And  whether  the  fact  of  a  request  shall  affect  the  amount 
of  the  compensation  for  a  salvage  service  must  therefore 
depend  upon  the  degree  of  danger  in  which  the  vessel  is 
placed.  If  she  is  in  no  danger  of  destruction  or  serious 
damage,  but  only  some  slight  injury,  she  may  be  a  reason- 
able security  for  a  salvage  service  rendered  her  upon  re- 
quest, although  it  should  prove  of  no  benefit  to  her.  In 
such  a  case,  compensation  not  depending  on  success,  the 
amount  of  salvage  may  very  properly  be  diminished  accord- 
ingly. And,  although  not  suggested  in  the  argument,  it 
may  be  admitted  that  if  Mr.  Perkins,  as  the  general  ngent 
of  the  claimant,  did  in  fact  employ  the  salvors  on  the  credit 
of  the  Pacific  Coast  Steamship  Company,  to  assist  in  the 
rescue  of  the  Queen,  assuming  the  solvency  of  the  comptiny, 
the  risk  of  getting  nothing  for  their  services  if  unsuccessful, 
would  not  enter  into  the  transaction,  and  should  not  be 
considered  in  estimating  the  amount  of  their  compensation. 
But  nothing  of  that  kind  took  place  on  this  occasion. 

Certainly,  neither  the  request  sent  to  Flavel  from  the 
Queen  for  his  tugs,  which  was  only  a  more  direct  form  of  a 
signal  of  distress,  nor  the  conversation  between  him  and 
Mr.  Perkins  on  the  deck  of  the  ship,  in  which  the  latter 
told  Flavel,  substantially,  to  do  what  he  could  to  get  the 
ship  off  and  they  would  look  after  her,  amounts  to  even  an 
implied  contract,   whereby  the  Pacific  Coast  Steamship 
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Company  became  bound  to  pay  the  libellants  for  their  Ber- 
vices,  as  salvors,  i.vhetber  thej  were  successful  or  not. 

But  it  also  appears  from  the  master's  testimony  that  Mr. 
Perkins  said  to  Flavel  on  this  occasion:  ''We  want  your 
assistance — we  make  no  bargain — we  will  do  nothing;'* 
from  which  it  appears  that  the  agent  of  the  claimant,  while 
accepting  the  services  of  the  libellants,  expressly  declined 
to  make  any  agreement  concerning  their  value,  or  to  bind 
his  principal  to  the  payment  thereof  in  any  contingency. 

In  the  absence  of  an  express  contract  to  the  contrary  or 
circumstances  from  which  such  contract  is  necessarily  im- 
plied, the  presumption  is,  that  the  salvors  went  to  work  with 
the  understanding  and  expectation  that  they  would  get  their 
compensation,  if  any,  in  the  usual  way — oflf  the  bedrock — 
out  of  the  property  saved.  And  there  being  no  such  contract 
or  circumstances  in  this  case^  the  salvors  would  have  had  no 
claim  for  salvage  if  unsuccessful  in  their  efforts  to  save  the 
Queen,  because  she  was  in  a  peril  from  which  she  must  have 
been  wholly  saved  or  become  a  total  loss.  So  it  is  immate- 
rial in  this  case  whether  the  service  of  the  salvors  was  ren- 
dered upon  the  request  or  employment  of  the  ship  or  not. 
The  service  was  a  salvage  one,  and  they  could  only  look  to 
the  saved  property  for  their  compensation. 

Nothing  remains  but  to  determine  what  compensation 
ought  to  be  allowed  the  salvors.  And  this  is  always  the 
perplexing  question  in  these  cases.  Every  case  must  turn 
largely  on  its  own  circumstances;  and  in  the  nature  of 
things,  the  award,  like  the  verdict  of  a  jury  in  a  case  for 
damages,  is  somewhat  arbitrary,  and  only  approximately 
right  and  just. 

The  value  of  the  property  saved  is  seven  hundred  and 
thirty-six  thousand  seven  hundred  and  eighty-six  dollars 
and  eighty-four  cents,  and  the  libellants  claim  that  the 
award  ought  to  be  equal  to  twenty  per  centum  of  that 
amount,  or  about  one  hundred  and  fifty  thousand  dollars. 
The  claimant  has  not  directly  suggested  what  amount  ought 
to  be  allowed  for  the  service,  but  from  the  awards  made  in 
the  cases  cited  by  counsel  as  furnishing  a  proper  precedent 
or  safe  guide  on  this  point,  it  appears  that  he  is  willing  to 
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allow  from  twenty-five  thousand  dollars  to  thirty-fiye  thou- 
sand dollars. 

In  awarding  compensation  for  a  salvage  service,  the 
courts  do  not  stop  at  mere  payment  for  the  work  and  labor 
performed,  but  go  further,  and  give  the  salvor  an  appro- 
priate reward  in  the  interest  of  commerce  and  navigation. 
(2  Par.  S.  41;  A.  292.) 

In  The  VersaiUee,  1  Curt.  855,  Mr.  Justice  Cartis  says: 
'*  The  relief  of  property  from  an  impending  peril  of  the  sea, 
by  the  voluntary  exertion  of  those  who  are  under  no  legal 
obligation  to  render  assistance,  and  the  consequent  ulti- 
mate safety  of  the  property,  constitutes  a  technical  case  of 
salvage;  and  when  its  compensation  is  not  fixed  by  such  a 
contract  as  a  court  of  admiralty  will  enforce,  it  is  to  be  ad- 
justed according  to  those  liberal  rules  which  have  been 
found  beneficial  to  commerce,  and  have  long  formed  a  part 
of  the  marine  law.*' 

In  determining  the  amount  of  the  compensation  for  a 
salvage  service,  the  elements  which  enter  into  the  estimate 
are:  1.  The  value  of  the  property  saved,  and  that  employed 
in  saving  it;  2.  The  degree  of  peril  from  which  the  saved 
property  is  delivered;  3.  The  risk  to  which  the  person  and 
property  of  the  salvor  is  exposed;  4.  The  severity  and  da- 
ration  of  his  labor;  5.  The  promptness  with  which  he  in- 
terposes his  services;  and  6.  The  skill,  courage,  and  judg- 
ment involved  in  them.  (Ihe  Versailles,  1  Curt.  361;  2  Par. 
S.  &  A.  293.) 

In  all  these  particulars  save  two — the  risk  to  the  persons 
and  property  of  the  salvors,  and  the  severity  and  duration 
of  their  labor — this  is  a  case  for  a  large  award.  The  prop- 
erty saved  is  of  great  value,  and  it  certainly  was  in  extreme 
peril,  and  that  it  could  be  saved  at  all  was  very  improbable. 
The  salvors  acted  promptly,  and  with  great  skill  and  good 
judgment  And  while,  on  the  whole,  the  risk  sustained,  and 
the  labor  performed  by  the  salvors,  were  not  very  serious 
or  severe,  yet  they  were  so  material  as  to  be  well  worthy  of 
consideration. 

After  a  careful  consideration  of  the  whole  matter,  I  have 
concluded  to  award  the  salvors  the  sum  of  sixty-four  tliou-* 
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band  seven  hundred  dollars,  or  a  little  less  than  nine  per 
centum  of  the  value  of  the  property  saved,  to  be  distributed 
as  follows:  For  repairs  on  the  Brenham,  Columbia,  and  Asto- 
ria,  including  a  new  hawser  to  each,  the  sums  of  eight  hun- 
dred and  twenty  dollars,  one  thousand  one  hundred  and 
twenty  dollars,  five  hundred  and  sixty  dollars,  respectively; 
and  to  the  Pioneer,  on  the  same  account,  seven  hundred 
dolmrs;  to  the  tug  Pioneer  and  its  crew,  fourteen  thousand 
dollars;  and  the  tugs  Brenham,  Columbia,  and  Asloria  and 
their  crews,  twenty-seven  thousand  dollars;  to  the  tug  Caiibij 
and  its  crew,  four  thousand  five  hundred  dollars;  the  tug 
Miles  and  its  crew,  five  hundred  dollars;  and  the  scow  and 
its  crew,  five  hundred  dollars. 

From  the  sums  awarded  to  the  several  tugs  and  their 
crews,  except  the  Miles,  there  must  first  be  paid  to  each  of 
the  persons  composing  said  crews  on  the  fourth  and  fifth  of 
September  a  sum  equal  to  the  following  multiple  of  the 
monthly  wages  he  was  then  receiving  or  was  entitled  to  re- 
ceive for  ordinary  service  in  a  similar  capacity:  To  each 
master,  or  person  acting  as  such,  eight  times  a  month's  pay; 
to  each  pilot  and  engineer,  or  person  acting  as  such,  six 
times  a  month's  pay;  to  each  mate,  or  person  acting  as  such, 
four  times  a  month's  pay;  and  to  each  seaman,  or  other  per- 
son of  said  crews,  two  times  a  month's  pay. 

From  the  sums  awarded  to  the  Miles  and  the  scow  and 
their  crews,  there  must  be  first  paid  to  the  persons  com- 
prising the  latter  as  follows :  To  the  master  and  pilot  of  the 
Miles,  seventy  dollars;  to  the  engineer,  fifty  dollars;  to  the 
mate,  thirty  dollars;  and  to  the  fireman,  three  deck  hands, 
and  the  cook,  twenty  dollars  apiece;  to  the  foreman  of  the 
scow,  sixty  dollars;  and  to  the  three  deck  hands,  forty  dol- 
lars each. 

The  remaining  portion  of  the  award — fifteen  thousand 
dollars — ^is  allotted  to  Captain  Flavel  and  Captain  Gray, 
two  thirds  to  the  former  and  one  third  to  the  latter. 

The  conduct  of  both  these  men  on  this  occasion  was 
highly  meritorious  and  commendable,  and  deserves,  in  my 
judgment,  special  recognition  in  this  award.  Nor  ought 
the  fact  to  be  overlooked,  in  this  connection,  that  the  latter 
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has  but  one  arm,  and  the  former  is  crippled  in  both  hands. 
And  looking  at  Captain  Flavers  relation  to  this  subject 
generally,  as  well  as  in  this  particular  transaction,  by  the 
light  of  what  is  commonly  known  in  this  country,  as  well  as 
the  evidence  in  this  case,  it  may  be  justly  said,  substantially 
in  the  language  of  counsel,  that  the  enterprise  and  gallantry 
displayed  by  him  on  September  fifth  was  such  as  would 
reflect  great  credit  on  a  much  younger  and  abler  man  rhau 
himself.  It  is  not  common  to  find  a  man  of  sixty  three 
years  of  age,  crippled  in  his  hands,  and  well  able  to  live 
without  labor,  who  will  exert  himself  and  incur  the  risk  of 
bodily  harm  that  Captain  Flavel  did  on  this  occasion.  And 
his  conduct  was  praiseworthy  throughout.  When  his  tugs 
were  being  seriously  damaged,  and  their  destruction  seemed 
not  improbable,  he  did  not  attempt  to  drive  a  bargain  with 
Mr.  Perkins  for  indemnity  in  case  he  was  unsuccessful. 
But  regardless  of  consequences,  and  determined  to  save  the 
ship  if  possible,  he  persisted  in  his  efforts,  and  by  his  pres- 
e:ice  and  example  directed  and  encouraged  his  men,  and 
sbamed  them  out  of  their  very  natural  and  reasonable  ap- 
prehensions. Indeed,  he  was  largely  animated  by  a  higher 
motive  and  purpose  than  the  hope  of  obtaining  any  pecn- 
niaiy  reward.  As  is  well  known,  the  people  of  Oregon  and 
the  adjoining  territories  were  about  to  celebrate  the  com- 
pletion of  the  Northern  Pacific  railway.  Distinguished 
persons  from  all  parts  of  the  world  were  bound  here  to  par- 
ticipate in  the  event,  some  of  whom  were  on  the  Queen. 
That  this  valuable  vessel  should  become  a  wreck  on  our 
shores,  at  such  a  time,  was  regarded  by  all  concerned  as  a 
calamity  to  the  country.  Captain  Flavel  shared  this  feel- 
ing, and  as  a  matter  of  state,  as  well  as  personal  pride,  was 
willing  and  did  make  exertions  and  take  risks  that  under 
other  circumstances  he  might  well  have  declined. 

For  nearly  thirty-five  years  Captain  Flavel  has  been  en- 
gaged in  the  business  of  pilotage,  towage,  and  salvage 
about  the  mouth  of  the  Columbia  river  and  within  the  ju- 
risdiction of  this  court,  and  has  never  but  once  sought  the 
aid  of  the  same  to  enforce  a  claim  for  such  service.    The 
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reasonable  and  obvioua  inference  from  this  fact  is  that  bis 
demands  have  not  been  extortionate  or  oppressive. 

In  tbe  decree,  provision  mast  be  made  for  dedncting  the 
sums  heretofore  paid  tbe  intervenors,  Gray  and  tbe  Ilwaco 
Steamship  Company,  for  their  respective  services,  from  the 
amounts  awarded  to  them,  and  for  the  payment  of  tbe  re- 
mainder only;  and  for  the  filing  with  the  clerk  of  a  stipula- 
tion by  the  owners  of  the  tugs  and  scow,  and  the  members 
of  their  several  crews,  containing  a  schedule  or  statement 
of  the  position  or  employment  and  monthly  pay  of  each  one 
of  such  crews,  as  a  basis  upon  which  the  award  shall  be  so 
Iat  distributed.  And  in  case  such  stipulation  is  not  filed 
within  twenty  days  thereafter,  as  to  any  of  said  tugs  or 
crew,  the  matter  may  be  brought  before  the  court  for  de- 
termination on  the  petition  of  the  person  interested. 


Abigail  R.  Colton  v.  Ellen  M.  Oolton. 

Circuit  Court,  District  of  California. 
September  22,  1884. 

1.  Will  Construed — ^Trusts— Recommendation  and  Request.— The  will  of 

David  D.  Colton  contains  this  provision:  **  I  give  and  bequeath  to  my 
said  wife,  Ellen  M.  Colton,  all  my  estate,  real  and  personal,  of  which  I 
shall  die  seised,  or  possessed,  or  entitled  to.  I  recommend  to  her  the 
care  and  protection  of  my  mother  and  sister,  and  request  her  to  make 
such  gift  and  provision  for  them,  as  in  her  judgment  will  be  best."  Held^ 
that  this  provision  is  not  an  absolute  gift,  or  bequest  in  trust  for  the 
mother  and  sister  of  the  testator — that  it  is  not  an  imperative  command, 
to  make  the  provision  for  their  support,  but  only  a  recommendation  and 
request,  leaving  the  matter  to  the  judgment  and  discretion  of  his  surviv- 
ing wife. 

2.  Trusts  Arising  from   Precatory  Words  in  Wills. — The  conditions 

necessary  to  raise  a  trust  from  words  of  recommendation  and  request  in 
a  will  discussed. 

3.  Rules  tor  Construction  ot  Wills  under  the  civil  code  of  California 

stated  and  applied. 

Before  Sawyer,  Circuit  Judge. 
The  opinion  states  tbe  facts. 
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TV,  W.  (k  H.  8,  Foote,  and  Ch'ove  L,  Johnson,  for  tLe  com- 
plainant. 

CriUenden  Thornton^  and  Stanly,  Stoney,  dk  Hayes,  for  the 
defendant. 

Sawyeb,  Oircnit  Jndge.  This  is  a  bill  in  eqnitj  to  estab- 
lish a  trust  in  favor  of  complainant  in  the  estate  of  the  late 
David  D.  Oolton,  deceased,  in  the  hands  of  his  devisee  and 
legatee,  Ellen  M.  Col  ton;  and  to  obtain  a  decree  against 
the  defendant,  requiring  her  to  make  a  suitable  provision 
out  of  the  estate  devised  and  bequeathed  to  defendant,  for 
the  maintenance  of  complainant. 

The  will  out  of  which  the  suit  arises  is  as  follows,  to  wit: 
"I,  David  D.  Colton,  of  San  Francisco,  make  this  my  last 
will  and  testament.  I  declare  that  all  of  the  estate  of  which 
I  shall  die  possessed  is  community  property,  and  was  ac- 
quired since  my  marriage  with  my  wife.  I  give  and  be- 
queath to  my  said  wife,  Ellen  M.  Colton,  all  of  the  estate, 
real  and  personal,  of  which  I  shall  die  seised,  or  possessed, 
or  entitled  to.  I  recommend  to  her  the  care  and  protection 
of  my  mother  and  sister,  and  request  her  to  make  such  gift 
and  provision  for  them,  as  in  her  judgment  will  be  best.  I 
also  request  my  dear  wife  to  make  such  provision  for  my 
daughters  Helen,  wife  of  Crittenden  Thornton,  and  Carrie, 
as  she  may  in  her  love  for  them  choose  to  exercise.  I 
hereby  appoint  my  said  wife  to  be  the  executrix  of  this  my 
last  will  and  testament,  and  desire  that  no  bonds  be  re- 
quired of  her  for  the  performance  of  any  of  her  duties  as 
such  executrix.  I  authorize  and  empower  her  to  sell,  dis- 
pose of,  and  convey  any  and  all  of  the  estate  of  which  I  shall 
die  seised  and  possessed,  without  obtaining  the  order  of 
the  probate  court,  or  of  any  court,  and  upon  such  terms, 
and  in  such  manner,  with  or  without  notice,  as  to  her  shall 
seem  best.  If  my  said  wife  shall  desire  the  assistance  of 
any  one  in  the  settlement  of  my  estate,  I  hereby  appoint  my 
friend  S.  M.  Wilson  of  San  Francisco,  and  my  secretary, 
Charles  E.  Green,  to  be  joined  with  her  in  the  said  execu- 
torship, and  authorize  her  to  call  in  either  or  both  of  the 
said  gentlemen,  to  be  her  co-executors.     And  in  case  she 
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shall  SO  unite  either,  or  both  of  them  with  her,  the  same 
prorisioDS  are  hereby  made  applicable  to  them,  as  I  have 
before  made  for  her  in  reference  to  bonds,  and  duties,  and 
powers." 

The  question  is.  Does  this  will  create  a  trust  in  favor  of 
comphiiuant?  Do  the  recommendations  and  requests, 
found  in  the  will,  give  an  absolute  legacy  to  the  complain- 
ant out  of  the  estate,  and  do  they  constitute  an  imperative 
command  to  make  the  provision;  or  is  the  matter  left  to  the 
discretion  of  the  surviving  wife,  as  sole  devisee  and  legatee, 
to  act  in  the  matter  as  her  judgment  and  feelings  may 
dictate?  It  cannot  be  denied  that  the  earlier  English  de- 
cisions, and  a  few  of  the  earlier  cases  in  this  country,  go  a 
long  way  towards  sustaining  the  claim  set  up  by  the  com- 
plainant. Bat  later  cases,  both  in  England,  and  in  the 
United  States,  considerably  limit  the  construction  given  by 
the  earlier  decisions  to  precatory  words  of  a  will,  or  words  of 
request  or  recommendation,  and  some  of  them,  especially,  in 
this  countiy,  fall  little  short  of  repudiating,  and,  altogether, 
overruling  the  earlier  cases.  Says  Story,  on  this  subject: 
''In  the  interpretation  of  the  language  of  wills  also,  courts 
of  equity  have  gone  great  lengths,  by  creating  implied, 
or  constructive  trusts,  from  mere  recommendatory,  and 
precatory  words  of  the  testator:"  2  Story's  Eq.  Jur.,  sec. 
1068. 

After  considering  the  English  cases,  he  adds:  *' The  doc- 
trine of  thus  construing  expressions  of  recommendation, 
confidence,  hope,  wish,  and  desire,  into  positive  and  peremp- 
tory commands,  is  not  a  little  difficult  to  be  maintained  upon 
sound  principles  of  interpretation  of  the  actual  intention  of 
the  testator.  It  can,  scarcely,  be  presumed,  that  every  testa- 
tor should  not  clearly  understand  the  difference  between  such 
expressions,  and  words  of  positive  direction  and  command; 
and  that,  in  using  the  one,  and  omitting  the  other,  he  should 
not  have  a  determinate  end  in  view.  It  will  be  agreed  on 
all  sides  that,  where  the  intention  of  the  testator  is  to  leave 
the  whole  subject,  as  a  pure  matter  of  discretion,  to  the 
good-will  and  pleasure  of  the  party  enjoying  his  confidence 
and  favor;  and  where  his  expressions  of  desire  are  intended 
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as  mere  moral  suggestions,  to  excite  and  aid  that  discretion, 
but  not,  absolutely,  to  control,  or  govern  it,  there  the 
language  cannot,  and  ought  not,  to  be  held  to  create  a  trust. 
Now,  words  of  recommendation,  and  other  words,  precatoiy 
in  their  nature,  imply  that  very  discretion,  as  contradistin- 
guished from  peremptory  orders,  and,  therefore,  ought  to  be 
80  construed,  unless  a  different  sense  is,  irresistibly,  forced 
upon  them  by  the  context.  Accordingly,  in  more  modern 
times,  a  strong  disposition  has  been  indicated,  not  to  extend 
this  doctrine  of  recommendatory  trusts,  but,  as  far  as  the 
authorities  will  allow,  to  give  to  the  words  of  wills  their 
natural,  and  ordinary  sense,  unless  it  is  clear,  that  they  are 
designed  to  be  used  in  a  peremptory  sense."  (2  Story's  Eq. 
Jur.,  sec.  1069.) 

The  most  favorable  rule  for  complainant,  now  recognized, 
that  can  be  deduced  from  the  body  of  the  English  authori- 
ties, is,  doubtless,  that  stated  by  Lord  Langdale  in  Knight 
V.  Knight,  3  Beav.  173,  where  he  said:  ''As  a  general  rule, 
it  has  been  laid  down  that  where  property  has  been  given 
absolutely  to  any  person,  and  the  same  perron  is,  by  the 
giver,  who  has  power  to  command,  been  recommended,  or 
entreated,  or  wished,  to  dispose  of  that  property  in  favor 
of  another,  the  recommendation,  entreaty,  or  wish,  should 
be  held  to  create  a  trust :  1.  If  the  words  are  so  used,  that 
upon  the  whole,  they  ought  to  be  construed  as  imperative; 
2.  If  the  subject  of  the  recommendation,  or  wish  be  cer- 
tain; and  3.  If  the  objects,  or  persons  intended  to  have  the 
benefit  of  the  recommendation,  or  wish,  be,  also,  certain." 
(See  44  Am.  Dec.  372;  note  to  Harriaona  v.  Harrison's  Adm'rx, 
2  Gratt.  1.)  On  the  contrary,  in  the  language  of  Stoiy: 
''Wherever,  therefore,  the  objects  of  the  supposed  recom- 
mendatory trusts  are  not  certain  or  definite;  wherever  the 
property  to  which  it  is  to  attach  is  not  ceiiain  or  definite;  wher- 
ever a  clear  discretion  or  choice  to  act,  or  not  to  act,  is 
given ;  whei'ever  tlte  prior  dispositions  o/tJie  property  import  ab- 
solute and  uncontrollable  otvnei'skip; — in  all  such  cases  courts 
of  equity  Avill  not  create  a  trust  from  words  of  this  charac- 
ter." (2  Story's  Eq.  Jur.,  sec.  1070;  see  also  Hoioard  v. 
Curmi,  109  U.  S.  733,  734,  citing  and  recognizing  the  rule 
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as  stated  by  Story;  and  2  Pomeroy's  Eq.  Jar.,  sees.  1014- 
1017,  where  the  subject  is  well  discassed. 

Upon  a  oarefal  consideration  of  the  language  of  the  will, 
giving  the  words  their  usual  natural  signification,  as  they 
would,  doubtless,  be  understood,  almost,  if  not  quite,  uui- 
versally,  by  ordinarily  intelligent  English-speaking  people, 
without  reference  to  any  strained,  artificial,  or  technical 
rules  of  construction,  it  appears  to  me,  that  two,  at  least,  if 
not  three  of  these  requisite  conditions  negatively  stated  are 
found  in  the  will.  The  ** objects  of  the  supposed  recom- 
mendatory trusts"  are,  undoubtedly,  "certain  and  definite" 
— they  are  the  mother  and  sister  of  the  testator.  But  "  the 
property  to  which  it  [the  trust]  is  to  attach  is  not  certain, 
or  definite."  "The  subject,  of  the  recommendation,  or  wish  " 
is,  surely,  not  "certain."  No  specific  property,  or  amount, 
is  indicated,  as  the  subject  of  the  asserted  legacy  or  trust. 
The  testator  only  "requests,*'  his  general  legatee,  and  de- 
visee, "to  make  such  gift  and  provision  fm'  them  as  in  her 
judgment  mil  be  best,"  apparently  leaving  the  whole  matter 
to  her  judgment,  and  discretion.  How  is  the  court  to  de- 
termine to  what  property,  or  to  what  amount  of  money,  the 
trust  is  to  attach?  Neither  the  property,  nor  the  amount 
of  money,  is  indicated;  and  the  testator  has  not  left  the 
matter  to  the  judgment  of  the  court  to  determine,  but  iu 
express  terms  to  the  judgment  of  his  surviving  wife — his 
sole  devisee,  and  legatee.  The  subject  is,  therefore,  not 
certain,  or  definite.  The  testator  has  neither  indicated  the 
particular  property,  nor  the  particular  amount  of  money, 
out  of  the  million  of  dollars  in  value  claimed  to  have  been 
left,  to  which  the  legacy,  or  trust,  is  to  attach,  nor  has  he 
indicated  any  rule  by  which  the  property,  or  amount,  can 
be  ascertained,  other  than  the  judgment  of  his  surviving 
wife;  which  judgment,  she  appears  to  have  exercised,  for 
she  made  gifts  from  time  to  time  iu  small  sums,  amounting, 
iu  the  aggregate,  to  fifteen  hundred  dollars.  Certainly,  the 
property,  or  amount  of  money  to  which  the  trust,  if  any 
there  be,  is  to  attach — the  subject  of  the  recommendation, 
or  the  request,  or  the  subject  of  the  trust — could  not  well 
be  more  uncertain,  or  more  indefinite.     In  the  absence  of 
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words  expressly  creating  a  trust,  this  indefiuiteness  and  tin* 
certainty,  constitute  strong  eyidence,  that  the  testator  did 
not  intend  to  create  a  trust.  In  language  quoted  from  10 
Yes.  536:  '* And  wherever  the  subject  to  be  administered, 
as  trust  property,  and  the  objects  for  whose  benefit  it  is  to 
be  administered,  are  not  to  be  found  in  the  will,  not  expreaahj 
creating  a  trust,  the  indefinite  nature  and  qiianium  of  the 
subject,  and  the  indefinite  nature  of  the  objects,  are  always 
used  by  the  court,  as  evidence  that  the  mind  of  the  testator 
was  not  to  create  a  trust;  and  the  difficulty  that  would  be 
imposed  upon  the  court,  to  say  what  should  be  so  applied, 
or  to  what  objects,  has  been  the  foundation  of  the  argu- 
ment, that  no  trust  was  intended;  or,  as  Lord  Eldon  ex* 
presses  it  in  another  case,  Turn.  &  Buss.  159,  'where  a 
trust  is  to  be  raised,  characterized  by  uncertainty,  the  very 
difficulty  of  doing  it  is  an  argument  which  goes,  to  a  cer* 
tain  extent,  towards  inducing  the  court  to  say,  it  is  not 
sufficiently  clear  what  the  testator  intended.'  (See,  also, 
Knighiy.  Baughlon,  11  01.  &  Fin.  548;"  note  to  sec.  1070, 
2  Story's  Eq.  Jur.,  pp.  284,  285.)  In  the  notes  to  Harrison 
V.  Hariison'a  Adm'x^  2  Gratt.  1,  reported  in  44  Am.  Dec. 
875,  and  in  2  Story's  Eq.  Jur.,  sees.  1073  et  seq.,  notes,  the 
cases  are  cited  illustrating  certainty,  and  uncertainty,  in  a 
will  within  the  meaning  of  the  condition  of  the  rule,  adopted 
by  the  courts,  as  to  the  subject  of  the  recommendation,  or 
request;  and,  as  it  appears  to  me,  few  of  those  provisions 
held  to  be  too  uncertain  to  create  a  trust,  are  more  uncer- 
tain or  indefinite,  than  the  provision  in  the  will  in  question. 
And  in  the  language  of  Lord  Cottenham,  in  Ihiden  v. 
Stepheiw,  2  Phill.  142:  ''Words  of  recommendation  are 
never  construed  as  trusts,  unless  the  subject  be  certain." 
(44  Am.  Dec.  376.)  The  will  iu  question,  therefore,  fails 
in  this  condition  of  certainty,  as  to  the  subject,  essential 
to  the  creation  of  a  trast  by  precatory  words,  even  under 
the  English  rule  most  favorable  to  such  trusts,  now  recog- 
nized. 

Again,  under  that  branch  of  the  rule  stated  by  Story, 
that  wherever  "the  prior  dispositions  of  the  property  im- 
port absolute  uncontrollable  ownership,  courts  of  equity 
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will  i>ot  create  a  trnst  from  words  of  this  character"  (2 
Story's  Eq.  Jar.,  sec.  1070),  this  will  is  deficient  in  this  one 
of  the  elements  from  which  the  intention  to  create  a  trust 
may  be  inferred.  No  language  can,  more  clearly,  and  un- 
mistakably, "dispose  of  property,"  absolutely,  or  "import 
absolute  uncontrollable  ownership"  in  the  devisee,  or  lega- 
tee, than  the  language  of  this  will,  making  "the  prior  dis- 
position of  the  property  of  the  testator,"  which  is,  "I  give 
and  bequeath  to  my  said  wife,  Ellen  M.  Colton,  all  of  the 
estate,  real  and  personal,  of  which  I  shall  die  seised,  or 
possessed,  or  entitled  to."  And  further  on  in  his  will,  the 
testator  adds:  "I  authorize  and  empower  her  to  sell,  dispose 
of,  and  convey,  any  and  all  of  the  estate  of  which  I  shall 
die  seised  and  possessed,  without  obtaining  the  order  of  the 
probate  court,  or  of  any  court,  and  upon  such  terms,  and  iu 
such  manner,  with,  or  without,  notice,  as  to  her  shall  seem 
best."  If  this  language  of  gift,  and  devise,  and  this  power 
to  dispose  of,  and  control  does  not  constitute  "a  prior  dis- 
position of  the  property,"  which  "imports  absolute  and  un* 
controllable  ownership,"  then,  I  am  at  a  loss  to  know  what 
would  express  that  idea,  or  effect  such  a  purpose.  In  this 
respect,  also,  the  will  is  deficient  in  one  of  the  elements 
suggested  by  Story,  as  necessary  to  create  a  trust  from  mere 
precatory  words,  or  words  of  recommendation,  or  express- 
ing a  desire. 

Again,  are  the  words  considered  by  themselves  "  so  used 
as  upon  the  whole,  they  ought  to  be  construed  as  imperative," 
or  is  there  "  a  clear  discretion,  or  choice  to  act  or  not  to 
act,"  given,  irrespective  of  other  elements  to  be  considered. 
The  language,  and  all  the  language,  to  be  considered  on  this 
point,  is,  ^'  I  recommend  to  her  the  care  and  protection  of  my 
mother  and  sister,  and  request  her  to  make  such  gl/t  and  pro* 
vision  for  them,  as  in  her  judgment  laUl  be  best.^^  Or,  in  effect, 
I  do  not,  myself,  make  any  gift,  or  any  provision  for  them, 
according  to  my  judgment,  or  determine  how  much  they 
ought  to  have,  but  I  recommend  them  "  to  her  care  and  pro- 
tection ; "  and  I  "  request  her  to  make  su^h  gift,  and  provision 
for  them  as  in  her  judgment  will  be  best." 

By  the  express  terms  of  the  civil  code  of  California,  "a 
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"will  is  to  be  construed  according  to  tbe  intention  of  the 
testator,'*  and  the  ''testator's  intention  is  to  be  ascertained 
from  the  words  of  the  will,  taking  into  view  the  circum- 
stances under  which  it  is  made,  exclusive  of  his  oral  declara- 
tions." All  parts  of  the  will  are  to  be  construed  in  relation 
to  each  other,  and,  so  as,  if  possible,  to  form  a  consistent 
whole."  A  clear  and  disUncl  devise  or  bequest  caniiot  he  of* 
fected  *  "^  *  by  any  oilier  words  not  equally  clear ^  ami  distinct^ 
or  by  inference  or  argument  *  *  *  from  oilier  parts  of  the  unlL^ 
''  The  words  of  a  will  are  to  be  taken  in  their  ordinary  and 
grammatical  sense,  unless  a  clear  intention  to  use  them  in 
another  sense  can  be  collected,  and  that  other  can  be  as- 
certained:" Civil  Code,  sees.  1317,  1318,  1321,  1322,  1324. 
It  seems  to  me,  that,  under  these  rules,  it  is  impossible  to 
hold  it  to  have  been  the  intention  of  the  testator,  himself, 
to  give,  absolutely,  any  portion  of  his  estate  to  be  held  in 
trust  for  complainant.  The  language  is  plain,  and  readily 
understood,  taking  the  words  in  their  ordinary  and  gram- 
matical sense.  The  testator,  manifestly,  appreciated  the 
difference,  which  every  one  must  recognize,  between  words 
of  absolute  devise,  or  bequest,  and  mere  words  of  recom- 
mendation or  request.  To  construe  these  latter  words  of 
recommendation  and  request  as  meaning  precisely  the  same 
thing,  as  words  of  absolute  bequest,  would  be  to  give  them 
a  moaning  entirely  different  from  the  sense  in  which  they 
are,  ordinarily,  used,  and,  ordinarily,  understood.  The 
"clear,  and  distinct,"  prior  absolute  "devise,  and  bequest," 
to  the  defendant  of  all  his  estate,  in  language  which  it  is 
impossible  to  misunderstand,  would  be  materially  "  affected" 
by  converting  an  indefinite  and  unascertainable  part  of  the 
absolute  estate  given  to  defendant  into  a  trust,  by  **toords  not 
equally  clear  and  distiucty^^  by  "  inference,  or  argument  from 
other  parts  of  the  will,"  contrary  to  the  rule  expressly  laid 
down  by  the  code.  Had  the  testator  intended  to  give  any 
part  of  his  estate,  absolutely,  in  trust  for  the  complainant, 
he  would,  certainly,  have  so  stated,  and  would  have  declared 
what  part,  or  how  much  money,  he  intended  to  set  apart  for 
her.  He  would  have  made  the  extent  of  his  bequest  "  clear 
and  distinct" — as  clear  and  distinct  as  the  devise   to   the 
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defendant — and  not  left  it  to  the  sole  judgment  of  the  de- 
fendant, to  determine  the  amount,  or  character,  or  value,  of 
the  bequest,  or  the  extent  of  his  bounty. 

The  language  of  the  will  cited  seems  to  be  plain  and  in- 
telligible. It  is  not  the  language  of  gift,  or  devise,  or  the 
language  of  command. 

It  is,  clearly,  language  of  recommendation  and  request, 
leaving  the  matter  to  the  discretion  and  judgment  of  his 
surviving  wife  to  carry  out  his  suggestion,  or  not,  or  to 
such  extent,  as  seems  to  her  best — according  to  the  dictates 
of  her  own  discretion  and  judgment.  Such  is  the  plain  im- 
port of  the  words,  as  they  would,  ordinarily,  be  understood, 
when  taken  by  themselves,  and  considered  by  the  great  maKS 
of  English-speaking  people,  without  reference  to  strained, 
artificial,  or  technical  rules  of  construction.  They  are,  as  it 
seems  to  me,  so  plain  to  the  common  mind  as  not  to  need 
interpretation.  But  when  we  come  to  call  in  other  elements 
recognized  by  the  rules  of  construction  heretofore  adopted 
by  tbe  courts,  for  the  purpose  of  aiding  in  converting  the 
recommendation  and  request  into  a  command  or  gift,  we 
still  find  that  all  these  elements  except  one — the  certainty  as 
to  the  objects — are  wanting.  The  testator,  manifestly,  under- 
stood the  force  of  language.  He  knew  well  what  language 
to  use  to  express  his  intention  to  make  a  devise  or  bequest. 
There  is  no  uncertain  sound  in  ''I  give  and  bequeath  to  my 
wife,  Ellen  M.  Golton,  all  of  the  estate,  real  and  personal, 
of  which  I  shall  die  seised  or  possessed.'*  If  he  had  in- 
tended to  make  a  gift,  bequest,  or  devise  to  his  mother  and 
sister,  he  certainly,  knew  in  what  language  to  express  that 
intent,  and  he  would  have  said  so,  and  how  much.  He  has 
expressed,  in  specific  language,  no  intention  to  give  to  them 
directly,  or  to  any  one,  in  trust,  for  them,  any  portion  of 
his  estate;  or  if  any  portion  what  particular  portion,  or  how 
much.  He  has  simply  used  words  of  recommendation,  and 
request,  to  his  sole  devisee  and  legatee,  and  left  the  whole 
matter,  in  express  terms,  to  her  judgment.  This  is  the 
plain  natural  meaning  of  his  language,  when  taken  by  itself, 
or  when  considered  in  connection  with  all  the  other  language 
of  the  will.  When  we  consider  the  concise,  clear,  and  specific 
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langaage  of  this  brief  will,  in  all  its  other  parts,  it  seems 
impossible  that  the  testator  should  have  used  words  of  mere 
recommendation,  and  request  to  his  wife,  committing  the 
whole  matter,  as  to  the  gifts  and  provisions  for  them,  in  ex- 
press terms,  to  her  judgment;  that  he  should  have  requested 
her  to  make  the  gift,  when  he  intended  to  make  a  gift,  legacy, 
or  devise  to  them  himself — when  he  intended  to  command. 

It  is  urged  on  the  part  of  the  claimant,  that  in  this  class 
of  cases,  a  wish  expressed,  or  a  simple  request,  to  the  de-* 
voted  and  obedient  wife,  is  equivalent  to  a  command. 
This  when,  voluntarily,  recognized  as  an  obligation  by  the 
wife,  in  the  affairs  of  married  life,  may  be  a  very  proper 
and  salutary  principle  and  practice  in  marital  polity  and 
domestic  etiquette;  but  it  is  too  romantic,  too  largely  defi^ 
cient  in  the  sanctions  of  the  obligations  of  positive  law — 
too  loose  and  uncertain,  to  be  adopted  by  the  courts,  as  a 
rule  of  law,  by  which  large  estates  are  to  be  distributed  in 
opposition  to  the  plain,  ordinary,  actual  matter-of-fact  sense 
of  the  words  of  a  will.  As  to  myself,  I  fully  concur  with 
Vice-chancellor  Hart,  in  his  observations  in  Sale  v. 
Moore,  1  Sim.  540,  *'  that  the  first  case  that  construed  words 
of  recommendation  into  a  command,  made  a  will  for  the 
testator;  for  every  one  knows  the  distinction  between  them." 
He  further  adds,  that  ^'  the  current  of  authorities  of  late 
years  has  been  against  converting  the  legatee  into  a  trus- 
tee/* (See  4A  Am.  Dec.  378,  note.)  In  my  judgment,  to 
hold,  that  the  precatory  words,  and  words  of  recommenda- 
tion, found  in  the  will  of  the  late  General  Colton,  create 
an  indefinite  trust  in  an  unascertained  and  uncertain  quari' 
turn  of  the  estate  of  the  deceased  in  the  hands  of  Mrs. 
Colton,  for  the  benefit  of  the  mother  and  sister  of  the  tes« 
tat  or,  would  be  to  make  a  will  for  the  deceased;  and  not  to 
execute  the  will  made  by  him. 

An  argument  is  sought  to  be  derived  in  favor  of  a  con- 
struction creating  a  trust,  from  the  last  two  clauses  in  the 
will,  relating  to  co-executors.  In  case  the  executrix  should 
desire  assistance  in  the  execution  of  the  will,  the  testator, 
provisionally,  appoints  two  gentlemen  as  executors,  and 
authorizes  the  executrix  to  associate  either  one,  or  both. 
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as  co-6xeoator,  or  co-executors;  ^*  and  in  case  she  shall  so 
unite  either,  or  both  -with  her,  the  same  provisions  are 
hereby  made  applicable  to  them,  as  I  have  before  made  for 
her,  in  reference  to  bonds  and  dvJLiea  and  powei^s"  It  is 
argued,  that  under  this  provision,  the  recommendation  and 
request,  as  to  care  and  provision  for  the  testator's  mother 
and  sister,  would  impose  the  same  trust  on  them,  as  is  im- 
posed upon  Mrs.  Golton;  and,  that  certainly,  as  to  them  the 
request  is  equivalent  to  a  command,  and  being  so  as  to 
them,  they  must  have  the  same  construction  with  respect 
to  Mrs.  Golton.  But  the  character  of  Mrs.  Golton,  as  ex- 
ecutrix, and  as  devisee  and  legatee,  are  wholly  different, 
and  distinct.  These  words  of  recommendation  and  request, 
were  addressed  to  her,  as  the  wife  of  the  testator,  and  as  his 
devisee  and  legatee,  and  not  as  the  executrix  of  his  will — 
as  owner,  and  not  administratrix  of  his  estate.  She  has 
performed  all  her  trusts  as  executrix;  the  estate  has  been 
settled,  and  distributed  to  her,  as  devisee  and  legatee;  and 
she  has  been  discharged  from  her  trust  as  executrix.  So  it 
appears  from  the  bill. 

This  suit  is  brought  against  her  to  enforce  a  trust  vested 
in  her  as  legatee,  for  the  benefit  of  complainant,  and  not 
against  her  in  her  representative  character  of  executrix. 
So  the  closing  passage  of  the  will,  making  the  same  provision 
applicable  to  her  co-executor,  or  co-executors,  in  the  contin- 
gency provided  for,  "  as  I  have  before  made  for  her  in  ref- 
erence to  bonds,  and  duties  and  powers,"  has  sole  reference 
to  the  bonds  waived,  and  to  the  ''duties  and  powers,*'  con- 
ferred on  her  as  executrix.  It  confers  no  rights,  or  powers, 
or  duties  upon  these  co-executors  in  the  character  of  devisees 
or  legatees;  and  no  argument  can  be  derived  from  this 
passage  to  support  the  creation  by  the  court  of  a  trust. 

Upon  the  views  thus  taken  upon  the  construction  of  the 
will,  it  is  unnecessary  to  notice  the  other  points  argued 
under  the  demurrer.  The  demurrer  is  sustained,  and  as 
the  whole  case  depends  upon  the  construction  of  the  will, 
no  amendment  can  be  made  to  the  bill  that  will  obviate  the 
objection  taken  by  the  demurrer.  The  bill  must,  therefore, 
be  dismissed.    And  it  is  so  ordered. 
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Martha  Colton  v.  Ellen  M.  Colton. 

ClBOUIT   COUBT,   DlSTBICT  OP  CaUFOKNIA.. 

Septeubeb  22,  1884. 
Bill  dismlBsed  on  authority  of  CoUon  v.  CoUon,  aiUe,  p.  325. 

Before  Sawyer,  Circait  Judge. 

W.  W.  dt  H.  S.  Foote  and  Grove  L.  Johnson,  for  the  com- 
plainant. 

Crittenden  Tlun^nton  and  Stanly,  Stoney  &  Hayes,  for  the 
defendant. 

Sawter,  Circuit  Judge.  This  is  a  bill  in  equity,  seeking 
a  decree  declaring  and  enforcing  a  trust  in  favor  of  the  sis- 
ter of  the  late  David  D.  Colton,  deceased,  claimed  to  arise 
out  of  the  same  clause  of  the  will,  considered  in  the  pre- 
ceding case  of  Abigail  B.  CoUon  v.  Ellen  M.  Colton.  The 
same  construction  must,  of  course,  be  given  to  the  clause 
in  this  case  as  was  adopted  in  the  other.  For  reasons  in 
that  case  stated,  the  demurrer  to  the  bill  must  be  sustained, 
and  the  bill  dismissed,  and  it  is  so  ordered. 


In  re  Ah  Kee,  on  Habeas  Corpus. 

Case  of  the  Unused  Tag. 

CmcuiT  Court,  District  op  Caufoenia. 
September  23,  1884. 

1.  CuiNESE  Restriction  Acts  GoMSTRnsD — Cbrtificatb  of  Collector  Es- 

sential— Custom-house  Tag. — A  Chinese  laborer  who  left  the  United 
States  after  the  restriction  act  of  May  6, 1882,  went  into  operation,  with- 
out obtaining  the  certificate  provided  for  in  such  act,  cannot  be  permitted 
to  re-enter  after  the  amendatory  act  of  1884  went  into  operation,  upon 
the  presentation  of  a  tag  given  to  him  by  the  custom-hoose  officials  prior 
to  his  departure,  authorizing  the  issue  of  such  certificate  to  him. 

2.  The  Samk— Nothino  Else  Taken  as  a  Substitute  fob  Certificate. — 

The  provision  of  the  amendatory  act  of  1884,  that  such  ''certificate  shall 
be  the  only  evidence  permissible  to  establish  "  the  right  of  re-entry,  is  as 
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applicable  to  the  certificate  issued  under  the  act  of  1882,  as  to  that  issued 
under  the  act  of  1884.  No  evidence  can  be  taken  as  an  equivalent  or  sub- 
stitute for  the  certificate. 

3.  The  Same— Removal  of  Chinese  Unlawfully  in  United  States. — 

Parties  unlawfully  bringing  Chinese  persons  to  the  United  States,  who 
are  prohibited  by  such  acts  from  landing,  must  take  them  back  to  the 
country  from  which  they  are  brought^  or  at  least  beyond  the  jurisdiction 
of  the  United  States.  A  steamship  company  which  brings  such  persons 
cannot  escape  from  this  duty  by  the  departure  of  the  vessel  on  which 
they  are  brought,  or  by  any  change  in  its  officers  or  management. 

4,  Habeas  Corpus — Custody  of  Court. — "Where  a  return  is  made  to  a  writ 

of  habeas  corpus^  accompanied  by  a  production  of  the  petitioner,  the 
court,  pending  the  proceedings  on  the  writ,  may,  if  deemed  proper,  con- 
tinue him  to  the  custody  of  the  party  detaining  him,  or  the  custody  of 
the  marshal,  or  admit  him  to  bail.     Sawyer,  C.  J. 

6.  Restriction  Act — Custody  of  Court. — Where  a  party  detained  on  board 
a  steamship  and  not  permitted  to  land,  under  the  provisions  of  the  Chinese 
restriction  act,  has  been  produced  in  court,  on  habecm  corpus,  and  ad- 
mitted to  bail,  pending  the  proceedings,  he  is  in  the  custody  of  the  law, 
and  in  contemplation  of  law  he  has  not  been  landed.     Sawyer,  C.  J. 

6.  Remanding  Prlsoners. — In  such  case,  if,  pending  the  proceeding,  the 
steamship  on  which  he  came  departs,  he  may  be  remanded  to  the  custody 
of  the  master,  when  she  returns  to  port,  whether  the  master  be  the  same 
one  who  produced  him,  or  another;  and  a  refusal  to  receive  the  party  so 
remanded,  would,  in  law,  constitute  a  permitting,  or  aiding  and  abetting 
an  unUwful  Unding,  within  the  meaning  of  the  restriction  act.  Saw- 
yer, C.  J. 

Before  Field,  Circuit  Justice,  Sawyer,  Circuit  Judge,  and 
Hoffman  and  Sarin,  District  Judges. 

Hearing  on  writ  of  habeas  corpus. 

T.  D.  Riwdan  and  L,  I.  Mowry^  for  the  petitioner. 
8.  G.  HiUx/in  and  Can^oll  UooJc,  for  the  United  States. 

By  the  Court,  Fieijd,  Circuit  Justice.  The  petitioner  is  a 
Chinese  laborer  and  a  subject  of  the  emperor  of  China.  He 
resided  in  the  United  States  on  the  seventeenth  of  November, 
1880,  and  until  September  3,  1883.  He  then  went  back  to 
China  without  the  certificate  required  under  the  restriction 
act  of  1882,  which  would  have  enabled  him  to  return  to  this 
country.  Previous  to  his  departure  he  applied  to  the  collector 
of  customs  at  the  port  of  San  Francisco  for  such  certificate, 
and,  as  he  alleges,  the  provisions  of  the  law  for  the  registra- 
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tion  of  a  description  of  his  occupation,  residence,  and  age, 
and  of  the  physical  marks  and  peculiarities  necessary  to  his 
identification,  were  complied  with  by  the  collector,  and  from 
him  the  petitioner  received  a  white  tag,  which  entitled  him 
to  the  desired  certificate.  The  act  of  congress  appears  to 
contemplate  the  presence  of  the  collector  in  person,  or  by 
depaty,  on  board  of  a  vessel  cleared  or  about  to  sail  to  a 
foreign  port  with  Chinese  laborers,  and  his  making  while  on 
the  vessel  a  list  of  them,  with  the  particulars  mentioned  of 
each  one  for  hia  identification,  such  particulars  to  be  en- 
tered in  proper  books  to  be  kept  for  that  purpose.  To 
carry  out  these  provisions  on  board  of  the  vessel  was  found 
to  be  impracticable.  Passengers  are  not  generally  expected 
or  even  allowed  to  be  on  board  of  a  vessel  many  hours  be- 
fore its  departure,  and  the  time  consumed  in  the  examina- 
tion of  each  laborer,  if  such  examination  were  had  on  board, 
would  necessarily  greatly  limit  the  number  to  whom  a  cer- 
tificate could  be  furnished — a  small  portion  of  those  who 
would  desire  to  depart  by  each  vessel  of  the  line  of  steamers 
now  plying  between  this  port  and  China.  To  obviate  the 
delays  which  would  otherwise  arise,  the  officers  of  customs 
at  San  Francisco  have  prescribed  rules  requiring  Chinese 
laborers  intending  to  leave  and  yet  desirous  of  returning  to 
the  United  States  to  attend  at  the  custom-house  in  advance 
of  the  departure  of  the  vessel,  and  undergo  the  preparatory 
examination.  That  being  satisfactory,  a  white  tag  is  given 
to  the  laborer,  in  exchange  for  which  a  certificate  is  issued 
to  him  on  board  of  the  steamer.  These  regulations  are  de- 
signed to  facilitate  the  departure  of  laborers  without  un- 
necessary delay  on  board  of  the  vessel,  and  being  reasonable, 
may  properly  be  insisted  upon.  The  essential  requirement 
of  the  law  is  the  registry  of  the  particulars  respecting  each 
laborer,  so  as  to  identify  him.  The  place  where  the  examina- 
tion is  had  is  not  an  indispensable  part  of  the  requirement. 
The  petitioner  having,  as  he  alleges,  secured  his  white 
tag,  went  aboard  of  the  steamer  City  of  Peki^i,  at  San  Fran- 
cisco, when  about  to  depart  for  China,  expecting  there  to 
receive  in  exchange  for  it  a  certificate  entitling  him  to  return, 
and  was  informed  that  the  officer  charged  to  deliver  such 
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certificate  had  already  been  aboard  of  the  vessel  and  left. 
The  petitioner  accordingly  went  among  his  countrymen  on 
the  vessel,  without  further  inquiry  for  the  officer,  and  left 
without  his  certificate.  In  August,  1884,  he  returned  to  the 
port  of  San  Francisco  in  the  steamship  CUy  of  New  Yorl:^ 
and  sought  to  land  by  virtue  of  his  tag,  which  he  presented 
to  the  collector.  Upon  examination  of  the  records  in  the 
collector's  office  it  appeared  that  the  certificate  intended  for 
him  had  been  presented  by  another  person,  who  had  arrived 
on  a  previous  steamer,  and  by  virtue  of  it  had  been  allowed 
to  land.  The  certificate  was,  upon  such  landing,  canceled. 
The  petitioner  was  accordingly  not  allowed  by  the  collector 
to  land,  and  he  now  seeks  to  secure  a  right  to  land  from  the 
court. 

It  is  by  no  means  clear  that  the  petitioner  would  not  have 
found  the  officer  having  his  certificate,  had  proper  inquiry 
been  made.  His  williugness  to  depart  without  effort  for 
that  purpose  tends  to  create  a  suspicion  as  to  his  conduct. 
But  assuming  that  there  was  no  purpose  to  facilitate  the  use 
of  the  certificate  by  another,  whilst  he  retaiued  the  tag,  no 
relief  can  be  afforded  him  on  this  application. 

The  restriction  act  of  May  6, 1882,  suspended  after  ninety 
days  from  its  passage,  and  fOr  the  period  of  ten  years  from 
its  date,  the  right  of  Chinese  laborers  to  come  to  the  United 
States,  or,  if  already  come,  to  remain,  unless  they  were 
within  the  United  States  on  the  seventeenth  of  November, 
1880,  or  should  come  before  the  expiration  of  ninety  days 
after  the  passage  of  the  act.  For  the  purpose  of  identify- 
ing the  laborers  in  the  United  States  on  the  seventeenth  of 
November,  or  coming  within  the  ninety  days  mentioned, 
and  in  order  to  furnish  them  with  proper  evidence  to  depart 
from  and  return  to  the  United  States,  the  act  provided  that 
a  certificate  as  already  described,  after  registration  of  the 
particulars  mentioned,  should  be  issued  to  the  laborer;  and 
the  amendatory  act  of  1884  declares  that  ''said  certificate 
shall  be  the  only  evidence  permissible  to  establish  his  right 
of  re-entry."  This  declaration  is  as  applicable  to  the  cer- 
tificate issued  under  the  act  of  1882,  as  to  that  issued  under 
the  act  of  1884.     In  the  face  of  its  clear  and  emphatic 
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direction  Dotliing  can  be  taken  as  an  equivalent  or  substitute 
for  the  certificate.  It  matters  not  tbat  tbe  petitioner  was 
entitled  to  have  a  certificate  from  the  collector.  If  he 
has  not  got  it,  the  court  cannot  help  him.  That  is  the 
"only  evidence  permissible/'  says  the  statute,  and  the  court 
has  no  power  to  dispense  with  its  requirement  in  any  case, 
however  great  its  hardship.  The  court  is  itself  but  the 
servant  of  the  law,  and  equally  bound  with  others  to  follow 
and  obey  it.  If  the  collector  refuses  to  the  Chinese  laborer 
any  rights  to  which,  under  the  restriction  act,  he  is  entitled, 
he  should  apply  to  the  superior  of  the  collector  at  Washing- 
ton, the  head  of  the  treasuiy  department,  for  proper  in- 
stractions  to  him.  The  court  has  no  supervising  jurisdic- 
tion over  the  manner  in  which  he  discharges  his  duty. 

The  writ  must  therefore  be  discharged  and  the  petitioner 
be  remanded.  If,  as  stated  by  counsel,  the  vessel  on  which 
the  petitioner  arrived  has  left  the  port  of  San  Francisco 
since  his  arrival,  the  marshal  can  place  him  on  any  other 
vessel  of  the  steamship  company,  when  it  is  about  to  depart 
for  China,  to  be  deported,  and  for  the  expenses  attending 
the  charge  of  the  party  and  his  removal,  the  company  will 
be  liable.  (Act  of  1884,  sec.  12.)  The  acts  of  congress, 
both  original  and  amendatory,  contemplate  that  parties 
unlawfully  bringing  here  laborers  prohibited  from  landing 
shall  take  them  back  to  the  country  from  which  they  are 
brought,  or  at  least  beyond  the  jurisdiction  of  the  United 
States,  and  the  steamship  company  cannot  escape  from  this 
duty  by  the  departure  of  the  vessel  on  which  they  are 
brought,  or  any  change  in  its  officers  or  management. 

Writ  dismissed  and  petitioner  remanded. 

Sawyer,  Circuit  Judge.  On  the  argument  of  this  case 
before  myself  and  the  district  judge,  we  were  both  satisfied 
that  the  petitioner  was  not  entitled  to  land  on  the  presenta- 
tion to  the  deputy  collector  of  his  preliminary  white  tag, 
delivered  to  him  at  the  custom-house,  as  evidence  of  his 
right  to  the  proper  certificate,  accompanied  by  the  explana- 
tion given  of  his  failure  to  produce  the  certificate  required 
by  the  act,  and  the  other  evidence,  satisfactory,  if  admissi- 


Dlst.  Gal.]  In  be  Ah  EIee.  341 

1884.]  Opinion  of  Sawyer,  C.  J.,  concnrring. 

ble,  produced  of  his  residence  in  San  Francisco  at  tbe  date 
of  tbe  treaty  of  November  17,  1880;  and  we  were  prepared 
to  decide  tbat  he  must  be  remanded  to  tbe  custody  of  tbe 
master  of  tbe  steamship  on  which  be  arrived,  to  be  trans- 
ported to  China,  whence  be  came. 

We  held,  in  tbe  case  of  Leong  Tick  Dew,  ante,  p.  39, 
tbat  under  the  act  of  1882,  in  force  at  the  date  of  bis 
departure,  tbe  prescribed  certificate  is  the  only  evidence 
upon  which  a  Chinese  laborer,  to  whom  tbe  provisions  of 
section  4  are  applicable,  can  be  permitted  to  land.  The 
same  ruling  was  made  by  tbe  district  judge  in  the  case  of 
Sbong  Toon,  ante,  p.  268.  Under  the  amendatory  act 
of  1884,  if  that  act  were  applicable,  tbe  certificate  pre- 
scribed in  section  4  of  tbe  act  is,  in  express  terms,  made  the 
only  evidence  upon  which  a  Chinese  laborer,  to  whom  tbe 
provisions  of  that  section  are  applicable,  is  authorized  to 
be  landed.  The  language  is  not  open  to  any  other  possible 
construction.  Such  was  the  view,  generally  expressed, 
taken  by  us  in  tbe  case  of  Ah  Quan,  afUe,  p.  222. 

The  petitioner  in  this  case  was,  undoubtedly,  entitled  to 
bis  certificate,  but  be  was  negligent  in  not  procuring  it.  It 
was  bis  own  fault  that  he  departed  without  it.  At  all  events, 
whether  be  was  negligent  or  not,  tbe  law  prescribes  this 
certificate  as  the  only  evidence  of  his  right  to  re-enter  tbe 
country,  and  we  are  not  authorized  to  dispense  with  it  on 
the  grounds  set  up,  or  on  any  other.  If  he  did  not  obtain 
bis  certificate,  it  was  not  tbe  fault  of  tbe  law.  Tbe  certifi- 
cate is  made  by  the  statute,  tbe  only  admissible  evidence 
of  a  right  to  re-enter  the  United  States.  If,  from  bis  own 
failure  to  pursue  tbe  mode  prescribed  by  tbe  statute,  and 
reasonable  regulations  made  by  the  collector  for  the  pur- 
pose of  facilitating  tbe  performance  of  the  duties  imposed 
upon  him  by  law  in  relation  to  departing  Chinese,  a  party 
fails  to  obtain  tbe  prescribed  certificate;  or,  if  for  any  rea- 
son, the  officers  appointed  to  execute  tbe  law,  either  right- 
fully or  wrongfully,  refuse  to  furnish  the  certificate,  this 
affords  no  ground  for  tbe  courts  to  dispense  with  it.  No 
dispensing  power  has  been  confeiTed  upon  the  courts.  Tiie 
fault  is  not  with  tbe  law,  in  such  cases,  but  with  the  party 
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himself,  or  in  the  administration  of  the  law  by  the  dnly  ap- 
pointed officers,  and  the  remedy,  in  either  case,  is  not  to  be 
found  in  any  dispensing  power  in  the  courts.  The  courts 
must  administer  the  law  as  they  find  it,  however  severe  in 
its  requirements,  and  they  are  not  authorized  to  amend  or 
abrogate  it.  If  the  law  works  hardship  in  particular  cases 
the  remedy  must  be  sought  elsewhere.  While  this  was  onr 
view,  the  question  is  one  of  international  importance,  and 
there  being  no  appeal  to  the  supreme  court,  where  such 
questions  should  be  determined,  and  a  justice  of  that  court 
having  jurisdiction  to  determine  the  question  in  the  circuit 
court  being  daily  expected,  we  deemed  it  just  and  proper 
that  the  question  should  be  reargued  and  resubmitted  for 
our  joint  consideration  and  decision.  Our  own  views,  it 
was  thought,  might  possibly  be  modified  by  consultation 
and  further  discussion,  or  in  case  of  a  difference  of  opinion, 
the  questions  involved  of  so  great  importance  might  then 
be  brought  before  the  highest  tribunal  of  the  land,  on  a 
certificate  of  opposition  of  opinion,  and  thus  be  authorita* 
tively  and  finally  determined.  Upon  such  further  argument 
and  consideration  we  are  fully  confirmed  in  the  correctness 
of  the  conclusion  before  reached,  and  we,  therefore,  concur 
in  the  order  remanding  the  petitioner. 

It  has  been  suggested  that  the  steamship  has  departed, 
and  the  question  has  arisen,  and  been  fully  argued,  as  to 
what  shall  be  done  with  the  petitioner  in  that  case.  Section 
9  of  the  act  requires  the  collector  of  the  port,  or  his  dep- 
uty, to  go  on  board  steamships  from  foreign  ports,  having 
on  board  Chinese  passengers,  examine  such  passeugerSi 
and  compare  the  required  certificates  produced  with  his 
list,  and  with  the  passengers.  And  it  then,  provides,  that 
''no  passenger  shall  be  allowed  to  land  in  the  United 
States  from  such  vessel  in  violation  of  law."  They  are  to 
remain  on  the  vessel,  to  be  carried  away  from  the  country, 
and  the  master,  who  should  permit,  or  aid  and  abet,  the 
unlawful  landing  of  one  of  such  persons,  would  be  guilty 
of  the  offense  created  by  the  statute. 

In  obedience  to  the  determination  of  the  collector,  in 
this  case,  the  master  refused  to  permit  the  petitioner  to 


Diflt.  Cal.]  In  BE  Ah  Eee.  343 

1884.]  Opinion  of  Sawyer,  G.  J.»  concurring. 

laud,  and  this  detention  being  claimed  to  be  unlawfal,  a 
writ  of  habeas  corpus  was  sued  out  to  have  the  question  as 
to  whether  the  detention  is  lawful,  or  unlawful,  judicially 
determined.  This  is  a  right  which  the  law  of  the  land  gives 
Lim.  The  number  of  this  class  of  cases  is  such,  that 
it  is  found  impossible,  in  practice,  to  determine  all  the 
cases  before  the  departure  of  the  steamer,  and  it  becomes 
necessary,  in  such  cases,  to  take  the  petitioner  into  the 
custody  of  the  court,  otherwise,  he  would  be  carried  beyond 
its  jurisdiction  pending  the  proceeding,  and  his  petition  be 
thus  rendered  of  no  avail.  When  the  bod}*  is  prodaced  in 
court,  the  petitioner  is  for  the  time  being  in  the  custody  of 
the  law,  and  he  can  be,  temporarily,  committed  to  the  cus- 
tody of  the  party  producing  him,  if  deemed  safe  to  do  so, 
or  committed  to  the  custody  of  the  marshal,  or  admitted  to 
bail,  until  the  lawfulness  of  the  detention  can  be  inquired 
into,  and  determined.  In  such  case,  when  the  steamer  is 
about  to,  regularly  depart,  on  its  duly  appointed  voyage, 
and  a  party  so  confined  is  produced  on  a  writ  of  habeas  co^'- 
pus  and  admitted  to  bail,  or  committed  to  the  custody  of 
the  marshal,  pending  the  investigation,  although,  actually, 
on  shore,  he  is  only,  provisionally,  so,  and  he  has  not  in 
contemplation  of  law  been  landed,  but,  only,  held  in  the 
custody  of  the  law  till  it  can  be  determined  whether  or  not 
he  is  entitled  to  land.  When  that  question  has  been  deter- 
mined against  the  petitioner,  I  have  no  doubt  of  the  power 
of  the  court,  to  remand  him  on  board  the  ship  to  the  cus- 
tody of  the  master,  whether  it  be  the  same  master,  or 
another,  who  has  in  the  mean  time  taken  his  place;  and  if 
the  ship  has  departed  pending  the  proceeding,  that  the 
petitioner  can  be  detained  by  the  marshal,  by  order  of  the 
court,  till  the  return  of  the  ship,  to  be  then  placed  on 
board  by  the  marshal,  in  the  custody  of  the  master;  and 
that  it  is  the  duty  of  the  master  to  receive  him,  and  not, 
thereafter,  to  permit  him  to  land.  In  such  case  the  party 
has  only  been,  provisionally,  taken  from  the  ship,  out  of 
the  custody  of  the  master,  who  detains  him  in  his  character, 
as  master^  controlling  the  ship;  and  not  in  his  individual, 
personal,  character.    He  is  taken  into  the  custody  of  the 


344  In  be  Ah  Kee.  [Cir.  Ct. 

Opinion  of  Sawyer,  C.  J.,  concarring.  [September, 

law,  solely  for  the  purpose  of  secaring  his  discharge  in 
case  his  detention  proyes  to  be  unlawful.  He  has  not:,  in 
contemplation  of  law,  been  landed  at  alL  He  is  still  under 
control. 

It  has  been  suggested  that  the  master  might  refuse  to 
reoeiye  him  after  his  departure,  and  subsequent  return  to 
port.  So  he  might  refuse  to  receiye  him  before  his  depart- 
ure. But  in  either  eyent,  as  the  petitioner  has  been  only, 
proyisionally,  in  the  custody  of  the  law,  and  not  lauded  in 
contemplation  of  law,  such  refusal  would,  in  my  judgment, 
constitute  an  aiding  and  abetting,  or  permitting  the  land- 
ing of  a  person  not  lawfully  entitled  to  enter  the  United 
States,  within  the  meaning  of  the  proyisious  of  sections  1, 
and  2,  of  the  restriction  act;  and,  both  the  master,  so  aid- 
ing and  abetting,  or  permitting  the  unlawful  landing,  and 
the  ship,  under  his  command,  would  incur  the  penalties 
denounced  by  sections  10,  11,  and  12,  of  said  act.  The 
yessel — the  instrument,  or  the  res — employed  in  unlawfully 
bringing  the  party  into  the  United  States,  as  well  as  its 
master,  is  held  responsible,  as  a  participant  in  the  unlawful 
act.  In  case  it  is  made  to  appear  by  the  return  of  the 
marshal,  that  the  yessel  has  departed,  I  haye  no  doubt  of 
the  authority  of  the  court,  under  the  proyisious  of  section 
12,  of  the  act,  by  its  writ,  or  order,  to  empower  the  marshal 
to  remoye  the  petitioner  remanded,  to  the  country,  whence 
he  came,  by  any  other  yessel  conyeniently  ayailable  for  the 
purpose,  at  the  expense  of  the  United  States,  as  being  a 
person  ''found  to  be  one  not  lawfully  entitled  to  be,  or 
remain,  in  the  United  States."  The  direction  contained  in 
the  statute  ''cause  to  be  remoyed,"  inyolyes  the  power  to 
use  the  necessary  means  to  accomplish  the  required  object. 
We  so,  substantially,  held  in  Chow  Goo  Pool,  9  Saw. 
606.  And  the  district  judge,  also,  so  held  in  the  case  of 
Chin  Ah  Sooey,  ante^  p.  277.  This  power,  existing  in  the 
court,  I  can  perceiye  no  good  reason  why  the  order  remand- 
ing the  petitioner  may  not,  in  the  first  instance,  be  in  the 
alternatiye,  commanding  the  marshal  to  return  him  to  the 
custody  of  the  master  of  the  yessel  on  which  he  came;  and 
iu  case  it  shall  be  found  by  the  marshal  that  the  yessel  has 
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gone,  that  he  place  bim  on  board  on  the  return  of  the  ves- 
Be\,  or  on  the  direction  of  the  court,  that  he  remove  him  to 
the  country  whence  he  came,  upon  any  other  yessel,  con- 
veniently available  for  the  purpose,  at  the  expense  of  the 
United  States,  to  be  afterwards  recovered  from  the  parties 
liable  therefor  under  the  statute. 

In  my  judgment,  the  petitioner  must  be  remanded,  and 
in  case  it  shall  prove  to  be  impracticable  to  return  him  on 
board  the  vessel  on  which  he  came,  by  reason  of  the  de- 
parture, and  probable  non-return  of  the  vessel  at  an  early 
day,  that  the  marshal  be  directed  to  return  him  to  China 
^vbence  he  came,  on  some  other  vessel,  available  for  the 
purpose,  at  the  expense  of  the  United  States,  which  expense 
may  be  recovered,  under  section  12,  from  the  parties 
responsible  for  bringing  bim  hither. 


In  re  Ah  Moy,  on  Habeas  Corpus. 

Case  op  the  Chinese  Wife. 

CiBcurr  Court,  Distbict  of  Caufobnja. 
September  23,  1884. 

1.  Chinese  Rbstriction  Act — Wife  of  Laborer — Certificate. — The  wife 

of  a  Chinese  laborer,  who  left  China  after  the  restriction  act  of  1884  went 
into  operation,  cannot  enter  the  United  States  without  furnishing  the 
certificate  required  by  section  6  of  that  act.  She  cannot  enter  upon  the 
certificate  of  her  husband  authorizing  his  entry. 

2.  Chinese  Laborer's  Wife. — The  wife  of  a  Chinese  laborer,  she  being  her- 

self a  Chinese  laborer,  in  fact,  who  has  never  before  been  in  the  United 
States,  cannot  now  lawfully  enter  the  United  States  on  her  own  per- 
sonal right,  under  the  provisions  of  the  restriction  act;  nor  can  she  be 
introduced  by  the  husband,  who  is  himself  entitled  to  enter,  upon  any 
right  pertaining  to  him,  under  the  provisions  of  the  treaty,  and  the  said 
restriction  act.    Sawyer,  C.  J. 

3.  Status  ov  Wife. — A  Cliinese  wife,  who  was  not  a  Chinese  laborer,  in 

fact,  prior  to  her  marriage,  upon  her  marriage,  takes  the  status  of  the 
husband,  as  one  of  a  class  whose  entry  into  the  United  States  is  prohib- 
ited by  the  restriction  act,  and  she  cannot  lawfully  enter.    Sawyer,  C.  J. 

Before  Field,  Circuit  Justice,  Sawyer,  Circuit  Judge,  and 
Hoffman  and  Sabin,  District  Judges. 
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Hea^ng  on  writ  of  habeas  corpus. 

T,  D.  Rvovdan  and  L.  L  Mow)*y,  for  the  petitioner. 
S.  G.  HUhom  and  Carroll  Cook,  for  the  United  States. 

By  the  Court,  Field,  Circuit  Justice.  Too  Gheong  is  a 
Chinese  laborer,  and  resided  in  the  United  States  November 
17,  1880,  and  until  September,  1883,  when  he  made  a  visit  to 
China.  While  there  he  married  a  Chinese  woman  who,  from 
her  appearance  in  court,  must  be  a  mere  child.  He  returned 
in  September  of  the  present  year,  bringing  his  wife  with 
him.  Before  his  departure  he  obtained  from  the  collector 
of  the  port  the  necessary  certificate  to  enable  him  to  return 
to  the  United  States.  It,  however,  gave  him  no  authority 
to  bring  another  person  with  him.  The  fiction  of  the  law 
as  to  the  unity  of  the  two  spouses  does  not  apply  under  the 
restriction  act.  As  a  distinct  person  she  must  be  regarded, 
and  therefore  must  furnish  the  certificate  required,  either 
by  section  4  or  by  section  6  of  the  act  of  1884. 

It  is  contended  by  the  district  attorney  that  the  status  of 
the  petitioner  is  that  of  her  husband,  and  therefore  she 
must  be  regarded  as  a  laborer,  and  as  such,  required  to 
furnish  a  laborer's  certificate  to  establish  her  right  to  enter 
the  United  States.  This  position  might  in  some  instances 
be  tenable;  but  there  are  many  callings  of  a  man  which  the 
wife  would  not,  from  her  relationship  to  him,  be  deemed  to 
follow;  such  as  that  of  a  lawyer  or  physician,  or  of  a  mer- 
chant or  manufacturer.  We  think  the  case  of  a  wife  falls 
under  the  sixth  section  of  the  act.  She  is  to  be  regarded  as 
a  person  other  than  a  laborer,  and,  as  such,  required  to  pre- 
sent the  certificate  from  her  government  there  designated. 
The  language  of  the  section,  it  is  true,  is  involved  and  some- 
what contradictory,  but  its  meaning  plainly  is  that  every 
Chinese  person,  other  than  a  laborer,  entitled  to  enter  the 
United  States  under  the  treaty,  shall  obtain  from  the  Chi- 
nese government,  or  the  government  of  which  he  is  a  sub- 
ject, its  permission  to  come  within  the  United  States,  au- 
thenticated by  its  certificate  containing  various  particulars 
of  himself  and  family,  so  as  to  clearly  identify  him;  and  while 
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sucli  certificate  is  only  prima  facte  eyidence  against  car  gov- 
ernmenty  it  is  made  the  only  evidence  permissible  on  the 
part  of  the  person  seeking  to  enter  the  United  States.  It  ia 
only  by  this  constrnction  of  the  sixth  section  that  consist- 
ency can  be  given  to  its  somewhat  confused  language,  and 
the  manifest  purpose  of  the  act  be  carried  out.  It  disposes 
of  the  application  of  the  petitioner.  She  cannot  land  with- 
out the  certificate  there  designated.  The  form  prescribed 
by  the  section  shows  that  the  certificate  is  to  be  obtained 
by  women  as  well  as  by  men. 

We  are  not  insensible  to  the  earnest  remarks  of  counsel 
as  to  the  hardship  of  separating  man  and  wife.  With  our 
notions  of  the  sacredness  of  that  relation,  they  appeal  with 
striking  force.  But  here  the  relation  was  voluntarily  as- 
sumed in  the  face  of  the  law  forbidding  her  coming  to  the 
United  States  without  the  required  certificate.  And  they 
need  not  now  be  separated.  He  can  return  with  and  pro- 
tect his  child-wife  in  the  celestial  empire. 

Writ  discharged,  and  petitioner  remanded. 

Sawybr,  Circuit  Judge.  In  my  judgment,  this  case  pre- 
sents one  of  the  most  important  questions,  that  can  arise 
under  the  Chinese  restriction  act.  It  is,  whether  a  Chinese 
laborer,  who  was  residing  in  the  United  States  on  Novem- 
ber 17,  1880,  or  who,  subsequently,  came  to  the  country  be- 
fore August  4,  1882,  and  who  has  since  returned  to  China 
under  such  conditions  as  entitle  him  to  re-enter  the  United 
States,  is  entitled  to  bring  into  the  United  States  with  him, 
on  his  return,  his  wife,  who  has  never  before  been  in  the 
country;  and  who,  therefore,  has  no  other  right  to  enter, 
than  that  derived  from  her  status  as  wife  of  a  Chinese  la- 
borer entitled  to  enter — that  is  to  say,  a  right  to  enter  by 
virtue  of  a  right  pertaining  to  the  husband,  alone,  and  not 
as  an  independent,  individual,  personal  right  of  her  own.  If 
such  Chinese  laborer  has  a  right  to  bring  into  the  country 
with  him,  a  wife,  who  has  never  been  here  before,  he  must, 
upon  similar  grounds,  be  entitled  to  bring  with  him  all  his 
minor  children;  and  under  this  right  the  number  of  Chinese 
laborers,  who  are  entitled  to  come  to  the  United  States,  will 
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be,  greatly,  extended  beyond  the  number,  who  can  enter  by 
virtue  of  their  own  individual  rights.  The  question  is,  also, 
presented,  whether  the  wife  of  a  Chinese  laborer,  who  was 
not  herself  a  Chinese  laborer,  in  /act,  before  and  down  to 
the  time  of  her  man-iage,  by  the  act  of  marriage,  takes  the 
8iutt(8  of  the  husband,  and  becomes  in  contemplation  of  law, 
one  of  the  class  intended  to  be  excluded,  and  as  such,  is 
excluded,  unless  she  can  enter  by  virtue  of  the  right  per- 
taining to  her  husband.  The  construction  of  the  statute, 
upon  the  points  stated,  is  more  doubtful,  to  my  mind,  than 
that  of  any  other  point  raised  under  the  act  upon  which  I 
have  been  called  to  pass.  As  there  is  no  appeal  from  the 
decision  of  this  court,  and  as  the  question  is  one  of  the 
greatest  importance,  both  to  the  Chinese  laborers  entitled 
to  be  in  the  United  States,  and  to  the  people  of  this  coun- 
try, the  case  was,  also,  reserved,  and  ordered  to  be  reargued 
before  the  circuit  justice. 

Upon  the  first  argument,  the  conclusion  I  reached,  after 
considerable  reflection,  was,  that  the  husband  is  not  entitled 
to  bring  his  wife  into  the  country,  she  being,  in  fact,  a  Chi- 
nese laborer,  and  never  having  been  here  before;  and  that, 
upon  the  marriage  of  the  petitioner,  in  this  case,  with  a 
Chinese  laborer,  she  took  upon  herself  the  slcUvsot  the  hus- 
band, as  one  of  the  clctss,  who  are  not  now  permitted  to  enter 
the  United  States,  without  reference  to  her  former  status. 
Upon  further  argument  and  consideration,  the  view  before 
taken  is  confirmed. 

Article  II.  of  the  amended  treaty  provides  that,  ''  Chinese 
subjects,  whether  proceeding  to  the  United  States  as  teach- 
ers, students,  merchants,  or  from  curiosity,  together  with 
their  body  and  household  servants,  and  Chinese  laborers  who 
are  now  in  the  United  Slates,  shall  be  allowed  to  go  and  come 
of  their  own  free-will  and  accord,  and  shall  be  accorded  all 
the  rights,  privileges,  immunities,  and  exemptions  which  are  ac- 
cm^ded  to  the  citizens  and  subjects  of  the  most  favored  nations^ 

The  argument  in  favor  of  petitioner's  husband's  right  to 
land  his  wife,  is  that  the  restriction  act  purports  to  be  ''  an 
act  to  exerz/^e  certain  treaty  stipulations  relating  to  Chinese" 
— not  to  abrogate  them;  that  all  the  provisions  of  the  act, 
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scrnpalouBly,  avoid  everytLiDg  that  expressly  coDflicts  with 
the  treaty;  that  the  treaty  expressly  provides,  that  all  '' Chi- 
nese laborers,  who  are  now  in  the  United  States,  shall  be 
allowed  to  go  and  come  of  their  own  free-will  and  accord, 
and  shall  be  accorded  all  the  rights,  privileges,  immunities, 
and  exemptions,  which  are  accorded  to  the  citizens  and  sub- 
jects of  the  most  favored  nations; "  that  among  the  ''  rights 
and  privileges,*'  accorded  to  citizens  of  all  other  nations,  are, 
to  come  of  their  own  free-will  and  accord,  and  to  bring  their 
wives  and  children  with  them;  that  the  treaty,  therefore,  in 
clear,  express,  and  unmistakable  terms,  secures  these  same 
rights  and  privileges  to  returning  Chinese  laborers,  of  bring- 
ing their  wives  and  children  with  them,  as  rights  belongiug 
and  pertaining  to  the  husband  and  father;  that  congress  has 
not  excluded  their  wives  and  children  by  name,  or  in  express 
terms;  and,  that,  it  is  not  to  be  presumed,  from  any  general 
language  nsed  in  the  act,  that  congress  intended  to  override 
and  abrogate  the  rights  thus  specifically,  and  expressly,  se- 
cured by  the  treaty,  thereby,  to  that  extent  repealing,  or 
abrogating  the  treaty. 

The  policy  of  the  act,  manifestly,  is,  to  exclude  the  entire 
class  of  Chinese  laborers,  as  a  class.  The  wife  of  a  Chinese 
laborer  is,  it  seems  to  me,  one  of  the  class — that  her  statiLS 
partakes  of,  and  mnst  follow,  the  stai'iis  of  the  husband,  as 
one  of  his  class — whether  she,  in  fact,  labors,  or  not — and 
as  one  of  the  class,  I  thiuk  the  petitioner  is  excluded  by  the 
act,  so  far  as  any  individual  personal  right  of  her  own  is 
concerned. 

Must  the  right  of  the  husband  to  bring  hid  wife  with  him 
be  regarded  as  one  of  the  rights  accorded  to  the  citizens  of 
the  most  favored  nations,  within  the  meaning  of  the  treaty 
cited  ?  And,  if  so,  must  the  language  of  the  restriction  act 
be  construed  in  view  of,  and  in  subordination  to,  that  of  the 
treaty?  and  being  so  construed,  can  it,  reasonably,  be  so 
limited  in  construction,  as  not  to  make  it  conflict  with  the 
treaty  ?  The  language  of  the  act  is  very  broad.  It  is  pro- 
vided that  ''the  coming  of  Chinese  laborers  to  the  United 
States,  be  and  the  same  is  hereby  suspended;  and  duriug 
such  suspension  it  shall  not  be  lawful  for  any  Chinese  laborer 
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to  come/'  etc.  (Sec.  1.)  "The  master  of  any  yessel,  who 
shall,  knowingly,  bring  within  the  United  States,  on  such 
vessel,  and  land,  or  permit  to  be  landed,  any  Chinese  laborer 
from  any  foreign  port  or  place,  shall  be  guilty,"  etc.  (Sec. 
2.)  "Any  Chinese  laborer,"  most  mean  all  and  every  indi- 
vidual of  the  entire  class.  It,  certainly,  embraces  the  wife, 
who  is,  herself,  in  fact,  a  laborer,  irrespective  of  her  status 
as  the  wife  of  a  Chinese  laborer.  It  is  impossible  not  to 
apply  the  language  to  such  a  laborer,  though  a  wife.  And 
if  I  am  right  in  the  view  I  have  taken,  that  the  wife  must  be 
regarded  as  taking  the  stattis  of  the  husband,  as  one  of  the 
class  excluded,  then  it  must  be,  equally,  applicable  to  the 
wife  of  any  Chinese  laborer,  without  regard  to  her  statnSy  or 
actual  occupation  before  marriage.  So,  also,  the  provision 
for  the  certificate  to  be  produced  on  the  return,  as  the  only 
evidence  of  their  right  to  re-enter  the  United  States,  can 
only  be  given  to  those  who  have  been  in  the  country  before, 
and  it  must  be  given  at  the  time  of  their  departure.  There 
is  no  exception,  in  terms,  in  any  of  the  language  used  in  the 
act,  of  the  wives,  or  minor  children  of  Chinese  laborers, 
and,  none  can  be,  fairly,  inferred  from  any  language  found  in 
the  act.  We  are  not  authorized  to  interpolate  the  exception 
into  the  act.  If  a  Chinese  man  of  the  laboring  class,  can 
bring  his  wife  into  the  country,  as  a  right  attaching  and  per- 
taining to  himself,  secured  by  the  treaty,  the  converse  of 
this  rule  must  be  true,  and  a  Chinese  woman,  residing  in 
this  country,  of  the  laboring  class,  or  a  laborer,  in  fact, 
upon  loss  of  her  husband,  or  having  no  husband,  may  return 
to  China  with  her  laborer's  certificate,  marry  and  return 
with  her  husband,  who  has  never  been  in  the  country  before. 
Upon  the  whole,  after  careful  consideration,  I  am  of  the 
opinion,  that  even  conceding  the  right  to  the  Chinese  laborer 
entitled  to  return,  to  bring  his  family  with  him  to  be  fairly 
covered  by  the  language  of  the  treaty,  yet,  the  provisions 
of  the  restriction  act  are  inconsistent,  and  in  conflict,  with 
the  provision  of  the  treaty,  so  construed,  and  the  statute, 
being  later  than  the  treaty,  annuls  or  repeals  it.  The  result 
is,  the  petitioner  must  be  remanded.  But  if  a  wife,  in  the 
situation  of  the  petitioner,  does  not  take  the  status  of  her 
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Lusbandy  and  if  the  restriction  act,  as  amended  in  1884,  is 
applicable  to  her  case,  then  she  has  an  individnal,  personal, 
right  to  enter  the  United  States,  as  not  being  a  Chinese 
laborer,  without  regard  to  her  bnsband,  but  in  that  case,  the 
certificate  prescribed  by  section  6  is  the  only  evidence  upon 
which  she  <^n  enter.  The  certificate  she  has  not  got,  and 
the  result  is  the  same.  I  think  the  former  the  proper  view. 
It  is  greatly  to  be  regretted,  that  overy  question  fairly 
arising  upon  the  rights  of  the  Chinese  under  the  treaties 
with  China,  and  the  restriction  acts,  cannot  be  taken  to  the 
supreme  court  for  an  authoritative  determination.  These 
questions  are  of  the  highest  international  importance,  and 
oaght  not  to  be  finally  adjudged  by  the  local  courts  of  origi* 
nal  jurisdiction.  It  is,  earnestly,  hoped  by  uh,  that  congress 
will  provide  for  writs  of  error,  or  appeals,  properly  limited, 
in  this  class  of  cases. 


In  re  Kew  Ock,  on  Habeas  Corpus. 

Case  of  the  Limited  Tag. 

CiBcuiT  Court,  District  op  California. 
September  23,  1884. 

Chikesz  Rkstriction  Act — ^Certificatis — Prior  Residbncb. — A  Chinese 
laborer,  who  left  the  United  States  after  the  passage  of  the  restriction 
act  of  1882,  cannot  re-enter  the  same  without  producing  the  certificate 
required  by  such  act.  Such  certificate  is  the  only  evidence  permissible 
to  establish  his  right  of  re-entry.  He  cannot  re-enter  upon  proof  of  hav- 
ing received  a  custom-house  tag,  entitling  him  to  a  certificate,  if  he  left 
without  obtaining  it. 

Before  Field,  Circuit  Justice,  Sawyer,  Circuit  Judge,  and 
Hoffman  aud  Sabin,  District  Judges. 

Hearikg  on  writ  of  habeas  corpus. 

T.  D.  Riordan  and  L.  L  Moivryy  for  tlie  petitioner. 
S.  O.  HiUx>rn  and  CarroU  Cook,  for  the  United  States. 

By  tbe  Court,  Field,  Circuit  Justice.    The  petitioner  in 
this  case  is  also  a  Chinese  laborer,  who  was  a  resident  of 
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the  United  States  on  the  seventeenth  of  November,  1880, 
and  until  the  twenty-first  of  June,  1883,  when  he  departed 
for  Ohina.  Previous  to  his  departure,  he  applied  to  the 
collector  of  the  port  of  San  Francisco  for  a  certificate  under 
the  restriction  act  to  enable  him  to  return  to  the  United 
States,  stating  that  he  wished  to  leave  on  the  City  of  Tokio. 
After  the  usual  examination  and  registry,  he  received  from 
the  collector  the  white  tag  generally  given  in  such  cases, 
eutitling  him  to  a  certificate  stating  that  he  was  to  leave  on 
the  steamer  named,  which  sailed  on  the  thirty-first  of  May, 
1883.  Subsequently,  but  prior  to  the  leaving  of  the 
steamer,  he  concluded  to  delay  his  departure  until  the 
next  steamer,  which  left  on  the  fifteenth  of  June.  On 
that  day  he  went  on  board  this  last  steamer,  and  de-> 
manded  of  the  collector  present  a  certificate  in  exchange 
for  his  tag.  The  collector  refused  the  certificate,  as  the 
tag  called  for  one  stating  that  he  was  to  leave  on  the  CUt/ 
of  Ihkio,  and  not  on  the  one  then  about  to  depart.  He  also 
took  from  the  petitioner  the  tag  given  to  him.  The  peti- 
tioner accordingly  left  on  the  steamer  City  of  New  York 
without  any  certificate,  and  now  claims  the  right  to  re-enter 
the  United  States  by  virtue  of  his  old  tag,  and  the  certifi- 
cate to  which  that  entitled  him,  and  invokes  the  order  of 
the  court  for  his  relief. 

The  court  cannot  help  the  petitioner.  As  the  tag  re- 
ceived only  called  for  a  certificate  stating  that  he  was  to 
leave  on  the  steamer  City  of  Tokio,  he  could  not,  by  virtue 
of  it,  claim  a  certificate  stating  that  he  was  to  leave  by 
another  steamer.  He  should  have  returned  the  tag  to  the 
collector,  and  asked  for  one  giving  him  a  right  to  a  new 
certificate,  stating  his  intention  to  leave  by  a  different 
steamer.  Not  having  done  so,  and  having  left  without  any 
certificate,  he  is  in  the  same  position  he  would  have  been 
had  he  departed  without  any  attempt  to  obtain  one. 

The  law  of  1S84  makes  the  certificate  to  the  Chinese 
laborer  '*  the  only  evidence  peitnissible  to  establish  his  right  of 
re-entry ^'^^  and  the  court  cannot,  therefore,  listen  to  any  tale 
of  his  supposed  grievances.  As  stated  in  the  Case  of  the 
Unused  Tog,  ante,  p.  336,  the  remedy,  if  he  have  any,  must 
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come  from  the  officers  in  Washington  yirho  have  control  over 
the  collector.    The  court  has  no  jurisdiction  to  supervise  his 
action  towards  the  petitioner,  and  direct  the  specific  per* 
formance  of  any  neglected  duty  to  him. 
Writ  discharged  and  petitioner  remanded. 

Sawteb,  Circuit  Judge.  In  this  case,  in  my  judgment, 
the  rights  of  the  petitioner  must  be  determined  by  the  re- 
striction act  of  1882,  which  was  in  force  at  the  time  of  his 
departure.  But  whether  gorerned  by  the  original  act,  or 
the  act  as  amended  in  1884,  the  result  is  the  same;  for  un- 
der either,  the  certificnte  provided  for  in  the  act  is  the 
only  evidence  permissible  to  establish  his  right  of  re-entry, 
and  he  had  neither  certificate.  There  is  no  dispensing 
power  conferred  upon  the  courts.  See  my  views  on  this 
point  expressed  in  the  case  of  Ah  Kee,  just  decided,  and, 
also,  the  views  of  Mr.  Justice  Field  upon  the  point  in  the 
same  case,  ante,  p.  836. 

I  concur  in  the  order  remanding  him. 


In  re  Look  Tin  Sing,  on  Habeas  Corpus. 

Citizenship  of  a  Chinese  Boy  Bobk  in  the  United  States. 

CiBCurr  Court,  District  op  California. 
September  29,  1884. 

1.  Citt2knj;hip  ov  Persons  Born  in  the  United  States  or  Chinese 

Pakknts. — A  person  born  within  the  United  States,  of  Chinese  pareDts 
residing  therein,  and  not  engaged  in  any  diplomatic  or  official  capacity 
under  the  emperor  of  China,  is  a  citizen  of  the  United  States. 

2.  Const RrcnoN  of  Words  **  SrBJEcr  to  Jurisdiction  thereof,"  in  First 

Clause  of  Section  1  of  the  Fourteenth  Ambmdhemt  to  the  Con- 
stitution.— Persons  are  subject  to  the  jurisdiction  of  the  United  States 
who  are  within  their  dominions  and  under  the  protection  of  their  Uiws, 
with  the  consequent  obligation  to  obey  them  when  obedience  can  be  ren- 
dered ;  but  only  those  who  are  thus  subject  by  their  birth  or  naturaliza- 
tion are  within  the  terms  of  the  amendment.  The  jurisdiction  over  these 
latter  must,  at  the  time,  be  both  actual  and  exduBive.  Persons  excepted 
from  citizenship,  notwithstanding  their  birth  or  naturalization  in  the 
United  States. 
23 
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3.  Obiqin  of  the  Clause  in  the  Amendment  Declaring  Who  are  Citi- 

zens OF  THE  United  States. — Previous  to  this  amendment,  the  general 
doctrine,  except  as  applied  to  Africans  brought  here  and  sold  as  slaves, 
and  their  descendants,  was  that  birth  within  the  dominions  and  jurisdic- 
tion of  the  United  States  of  itself  created  citizenship.  The  amendment 
was  adopted  as  an  authoritative  declaration  of  this  doctrine  as  to  the 
white  race,  and  also  to  do  away  with  the  exception  as  to  Africans  and 
their  descendants. 

4.  The  Restriction  Acts  not  Applicable  to  Citizens. — The  acts  of  con- 

gress of  1882  and  1884,  restricting  the  immigration  of  Chinese  laborers  to 
the  United  States,  are  not  applicable  to  citizens  of  the  United  States, 
though  of  Chinese  parentage.  No  citizen  can  be  excluded  from  the 
United  States  except  in  punishment  for  crime. 

Before  Field,  Circnit  Justice,  Sawter,  Circuit  Jadge,  and 

Sabin,  District  Jadge.^ 

T.  D.  Biordan  and  WUliam  M.  Stetoart,  for  the  petitioner. 

S.  G.  HUhorn,  United  States  attorney^  CarroU  Cook^  asfnat- 
ant  United  States  attorney,  and  John  N.  Fomeroy,  for  the 
United  States. 

By  the  Court,  Field,  Circuit  Justice.  The  petitioner 
belongs  to  the  Chinese  race,  but  he  was  bom  in  Mendocino, 
in  the  state  of  California,  in  1870.  In  1879  he  went  to 
China,  and  returned  to  the  port  of  San  Francisco  during 
the  present  month  (September,  1884),  and  now  seeks  to 
land,  claiming  the  right  to  do  so  as  a  natural-born  citizen 
of  the  United  States.  It  is  admitted  by  an  agreed  state- 
ments of  facts  that  his  parents  are  now  residing  in  Mendo- 
cino, in  California,  and  have  resided  there  for  the  last 
twenty  years;  that  they  are  of  the  Chinese  race,  and  have 
always  been  subjects  of  the  emperor  of  China;  that  his 
father  sent  the  petitioner  to  China,  but  with  the  intention 
that  he  should  return  to  this  country;  that  the  father  is  a 
merchant  at  Mendocino,  and  is  not  here  in  any  diplomatic 
or  other  official  capacity  under  the  emperor  of  China.  The 
petitioner  is  without  any  certificate,  under  the  act  of  1882, 
or  of  1884,  and  the  district  attorney  of  the  United  States, 

^  Judge  Hoffman  did  not  ait  on  the  hearing  of  this  case,  but  he  was  on  the 
bench  when  the  opinion  was  delivered,  and  concurred  in  the  views  expressed. 
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intervening  for  the  government,  objects  to  his  landing  for 
the  want  of  such  certificate. 

The  first  section  of  the  fourteenth  amendment  to  the  con- 
stitution declares  that  ''all  persons  born  or  naturalized  ia 
the  United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the  state  \vherein 
they  reside."  This  language  would  seem  to  be  sufficiently 
broad  to  cover  the  case  of  the  petitioner.  He  is  a  person 
bom  in  the  United  States.  Any  doubt  on  the  subject, 
if  there  can  be  any,  must  arise  out  of  the  words  **  sub- 
ject to  tlie  jurisdiction  thereof.^'  They  alone  are  subject  to 
the  jurisdiction  of  the  United  States  who  are  within  their 
dominions  and  under  the  protection  of  their  laws,  and  with 
the  consequent  obligation  to  obey  them,  when  obedience 
can  be  rendered;  and  only  those  thus  subject  by  their  birth 
or  naturalization  are  within  the  terms  of  the  amendment. 
The  jurisdiction  over  these  latter  must  at  the  time  be  both 
actual  and  exclusive.  The  words  mentioned  except  from 
citizenship  children  born  in  the  United  States  of  persons 
engaged  in  the  diplomatic  service  of  foreign  governments, 
such  as  ministers  and  ambiissadors,  whose  residence,  by  a 
fiction  of  public  law,  is  regarded  as  part  of  their  own  country. 
This  extraterritoriality  of  their  residence  secures  to  their 
children  born  here  all  the  rights  and  privileges  which  woahl 
inure  to  them  had  they  been  born  in  the  country  of  their 
parents.  Persons  born  on  a  public  vessel  of  a  foreign 
country,  whilst  within  the  waters  of  the  United  States,  and 
consequently  within  their  territorial  jurisdiction,  are  also 
excepted.  They  are  considered  as  born  in  the  country  to 
which  the  vessel  belongs.  In  the  sense  of  public  law,  they 
are  not  born  within  the  jurisdiction  of  the  United  States. 

The  language  used  has  also  a  more  extended  purpose. 
It  was  designed  to  except  from  citizenship  persons  who, 
though  born  or  naturalized  in  the  United  States,  have  re- 
nounced their  allegiance  to  our  government,  and  thus  dis- 
solved their  political  connection  with  the  country.  The 
United  States  recognized  the  right  of  every  one  to  expatri- 
ate himself  and  choose  another  country.  This  right  would 
seem  to  follow  from  the  greater  rigbt  proclaimed  to  the 
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vorid  IB  di«  memonljle  dwyfiit  ib  which  the  AnerieaB 
colonies  declared  their  icdereodcsee  and  sepBrmtMNi  from 
the  British  erovB^  as  belaogicg  to  ervrr  hniaaB  being — 
God-giTen  and  inalienable — the  right  to  pasoe  his  own 
happinesa.  The  'English  doctrine  of  perpetual  and  anchange- 
abie  allegiance  to  the  goTeramect  of  one^s  birth,  attending 
the  sabject  vhererer  he  goes,  has  nerer  taken  root  in  tLis 
coantrTy  althongh  there  are  joJiciAl  dkia  that  a  citizen  can- 
not renounce  his  allegiance  to  the  United  States  vithont  the 
permififtion  of  the  goTemment,  nn^ler  regnlations  prescribed 
bj  law;  and  this  woold  seem  to  hare  been  the  opinion  of 
Chancellor  Kent  when  be  published  his  Commentaries. 
Bot  a  different  doctrine  prevails  now.  The  naturalization 
laws  hare  always  proceeded  npon  the  theory  that  any  one 
can  change  his  home  and  allegiance  without  the  consent  of 
his  goyernment.  And  we  adopt  as  citizens  those  belonging 
to  onr  race,  who,  coming  from  other  lands,  manifest  attach- 
ment to  our  institutions,  and  desire  to  be  incorporated  with 
T1H.  So  profoundly  convinced  are  we  of  the  right  of  these 
immigrants  from  other  countries  to  change  their  residence 
and  allegiance,  that  as  soon  as  they  are  naturalized  they  are 
deemed  entitled,  with  the  native-bom,  to  all  the  protection 
which  the  government  can  extend  to  them  wherever  they 
may  be,  at  home  or  abroad.  And  the  same  right  which  we 
accord  to  them  to  become  citizens  here  is  accorded  to  them 
AH  well  as  to  the  native-born,  to  transfer  their  allegiance 
from  our  goverument  to  that  of  other  states. 

In  an  opinion  of  Attorney-General  Black,  in  the  case  of  a 
native  Bavarian,  who  came  to  this  country,  and,  after  being 
naturalized,  returned  to  Bavaria,  and  desired  to  resume  his 
8fattis  as  a  Bavarian,  this  doctrine  is  maintained.  ''There 
iH,"  he  savs,  "no  statute  or  other  law  of  the  United  States 

r  ftp  ' 

which  prevents  either  a  native  or  naturalized  citizen  from 
soveriijg  his  political  connection  with  this  government,  if  he 
HoeB  proper  to  do  so  in  time  of  peace,  and  for  a  purpose  not 
directly  injurious  to  the  interests  of  the  country.  There  is 
no  mode  of  renunciation  prescribed.  In  my  opinion,  if  he 
emigrates,  carries  his  family  and  effects  with  him,  manifests 
a  plain  intention  not  to  return,  takes  up  his  permanent 
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residence  abroad,  aud  assumes  the  obligation  of  a  subject 
to  a  foreign  government,  this  would  imply  a  dissolution  of 
his  previous  relations  with  the  United  States,  and  I  do  not 
think  we  could,  or  would,  afterward  claim  from  him  any  of 
the  duties  of  a  citizen."    (9  Opin.  Atty.-Gens.  62.) 

The  doctrine  thus  stated  has  long  been  received  in  the 
United  States  as  a  settled  rule  of  public  law;  and  in  the 
treaty  of  18G8  between  China  and  this  country,  the  right  of 
man  to  change  his  home  and  allegiance  is  recognized  as  *' in- 
herent and  inalienable."  (16  Stats.,  p.  740,  art.  5.)  And  in 
the  recital  of  an  act  of  congress  passed  nearly  at  the  same 
time  with  the  signing  of  the  treaty,  this  right  is  assumed 
to  be  ''  a  natural  aud  inherent  right  of  all  people,  indispen- 
si\\>\e  to  the  enjoyment  of  the  rights  of  life,  liberty,  and  the 
pursuit  of  happiness;'*  and  in  the  body  of  the  act,  ''any 
declaration,  instruction,  opinion,  order,  or  decision  of  any 
officers  of  this  government  which  denies,  restricts,  impairs, 
or  questions  the  right  of  expatriation,"  is  declared  to  be 
"inconsistent  with  the  fundamental  principles"  of  our  gov- 
ernment.    (13  Stats.  223;  B.  S.,  sec.  1999.)'    So,  therefore, 

^  Tho  treaty  was  signed  on  the  twenty -eighth  of  July,  1868.  The  follow- 
ing act  of  congress  was  approved  the  twenty -seyenth  of  the  same  month: 

Chapter  OCXLIX. — An  Act  concerning  the  JRights  of  American  Citizens  in 

Foreign  States, 

Whereas,  the  right  of  expatriation  is  a  natural  and  inherent  right  of  all 
people,  indispensable  to  the  enjoyment  of  the  rights  of  life,  liberty,  and  the 
pursuit  of  happiness;  and  whereas,  in  the  recognition  of  this  principle  this 
government  has  freely  received  emigrants  from  ail  nations  and  invested  them 
with  the  rights  of  citizenship;  and  whereas,  it  is  claimed  that  such  American 
citizens,  with  their  descendants,  are  subjects  of  foreign  states,  owing  alle- 
giance to  the  governments  thereof;  and  whereas,  it  is  necessary,  to  the  main- 
tenance of  public  peace,  that  this  claim  of  foreign  allegiance  should  be 
promptly  and  finally  disavowed;  therefore, — 

Be  it  enacted  by  the  senate  and  house  of  representatives  of  the  United 
States  of  America  in  congress  assembled,  that  any  declaration,  inHtruction, 
opinion,  order,  or  decision  of  any  o£Boers  of  this  government  which  denies, 
restricts,  impairs,  or  questions  the  right  of  expatriation  is  hereby  declared 
inconsistent  with  the  fundamental  principles  of  this  government. 

Sec.  2.  And  be  it  further  enacted,  that  all  naturalized  citizens  of  the 
United  States,  while  in  foreign  states,  shall  be  entitled  to,  and  shall  receive 
from  this  government,  the  same  protection  of  persons  and  property  that  ia 
accorded  to  native-bom  citizens  in  like  situations  and  circumstances. 
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if  persons  born  or  naturalized  in  the  United  States  have 
removed  from  the  coantrj  and  renounced,  in  any  of  the 
ordinary  modes  of  renunciation,  their  citizenship,  they 
thenceforth  cease  to  be  subject  to  the  jurisdiction  of  the 
United  States/ 

With  this  explanation  of  the  meaning  of  the  words  in  the 

Sec.  3.  And  be  it  further  enacted,  that  whenever  it  shall  be  made  known 
to  the  president  that  any  citizen  of  the  United  States  has  been  unjustly  de- 
prived of  his  liberty  by  or  under  the  authority  of  any  foreign  government,  it 
shall  be  the  duty  of  the  president  forthwith  to  demand  of  that  government 
the  reasons  for  such  impnsonment,  and  if  it  appears  to  be  wrongful,  and  in 
violation  of  the  rights  of  American  citizenship,  the  pre-sident  shall  forthwith 
demand  the  release  of  such  citizen,  and  if  the  release  so  demanded  is  unrea- 
sonably delayed  or  refused,  it  shall  be  the  duty  of  the  president  to  use  such 
means,  not  amounting  to  acts  of  war,  as  he  may  think  necessary  and  proper 
to  obtain  or  effectuate  such  release,  and  all  the  facts  and  proceedings  relative 
thereto  shall,  as  soon  as  practicable,  be  communicated  by  the  president  to 
congress. 

Approved  July  27,  1S68. 

The  provisions  of  this  statute  are  re-enacted  in  the  revised  statutes  in  sec- 
tions 1999,  2000,  and  2001. 

^  Mauy  other  cases  might  be  mentioned  where  persons  would  not  be  citizens 
though  born  in  the  country.  Thus,  as  Kent  says:  "  If  a  portion  of  the  coun- 
tiy  be  taken  and  held  by  conquest  in  war,  the  conqueror  acquires  the  rights 
of  the  conquered  as  to  its  dominion  and  government,  and  children  bom  in  the 
armies  of  a  state  while  abroad  and  occupying  a  foreign  country  are  deemed  to 
be  bom  in  the  allegiance  of  the  sovereign  to  whom  the  army  belong." 
(2  Com.  42.)  By  *' allegiance,"  as  thus  used,  is  meant  the  duty  of  obedience 
to  the  government  or  sovereign  under  which  the  children  live  for  the  protec- 
tion they  receive.  But,  while  they  are  in  their  infancy,  they  cannot,  of 
course,  perform  that  duty,  and  its  performance  must  necessarily  be  respited 
until  they  arrive  at  the  years  of  discretion  and  responsibility.  They  then 
owe  obedience,  not  only  for  the  protection  then  enjoyed,  but,  as  observed  by 
Judge  Wilson,  for  that  which  they  have  received  from  their  birth.  (1  Wil- 
son's Works,  313.)  By  being  born  within  the  allegiance  of  a  govemment  is 
only  meant,  being  bom  within  the  protection  of  its  laws,  with  a  consequent 
obligation  to  obey  them  when  obedience  can  be  rendered. 

So  also  as  to  members  of  the  Indian  tribes  within  the  limits  of  the  United 
States;  these  tribes  are  independent  political  communities,  retaining  in  many 
respects  the  right  of  self-government,  notwithstanding  they  are  under  the 
protecting  power  of  the  United  States,  and  a  member  thereof,  though  bom 
in  the  country,  is  not  by  his  birth  a  citizen  of  the  United  States  under  the 
fourteenth  amendment.  He  is  not  born  under  their  actual  and  exclusive 
jurisdiction,  which  the  amendment  contemplates.  (McKay  v.  Campbell,  2 
Saw.  118;  United StalesY,  Osborne,  6  Id.  406;  Worceater  v.  Georgia,  6  Pet.  515.) 
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fourteenth  amendment,  ^'sabject  to  the  jurisdiction  there- 
of," it  is  evident  that  they  do  not  exclude  the  petitioner 
from  being  a  citizen.  He  is  not  within  any  of  the  classes 
of  persons  excepted  from  citizenship;  and  the  jurisdiction 
of  the  United  States  over  him  at  the  time  of  his  birth  was 
exclusive  of  that  of  any  other  country. 

The  clause  as  to  citizenship  was  inserted  in  the  amend- 
ment not  merely  as  an  authoritative  declaration  of  the  gen- 
erally recognized  law  of  the  country  so  far  as  the  white  race 
is  concerned,  but  also  to  overrule  the  doctrine  of  the  Dred 
Scott  case,  affirming  that  persons  of  the  African  race  brought 
to  this  country  and  sold  as  slaves,  and  their  descendants, 
were  not  citizens  of  the  United  States  nor  capable  of  becom- 
ing such.  (19  How.  393.)  The  clause  changed  the  entire 
sUUna  of  these  people.  It  lifted  them  from  their  condition 
of  mere  freedmen  and  conferred  upon  them,  equally  with 
all  other  native-born,  the  rights  of  citizenship.  When  it 
was  adopted,  the  naturalization  laws  of  the  United  States 
excluded  colored  persons  from  becoming  citizens,  and  the 
freedmen  and  their  descendants,  not  being  aliens,  were 
without  the  purview  of  those  laws.  So  the  inability  of  per- 
sons to  become  citizens  under  those  laws  in  no  respect 
impairs  the  effect  of  their  birth,  or  of  the  birth  of  their 
children,  upon  the  stains  of  either  as  citizens  under  the 
amendment  in  question. 

Independently  of  the  constitutional  provision,  it  has 
always  been  the  doctrine  of  this  country,  except  as  applied 
to  Africans  brought  here  and  sold  as  slaves,  and  their  de- 
scendants, that  birth  within  the  dominions  and  jurisdiction 
of  the  United  States  of  itself  creates  citizenship.  This 
subject  was  elaborately  considered  by  Assistant  Vice-chan- 
cellor Sandford  in  Lynch  v.  Clarice,  found  in  the  first  volume 
of  his  reports.  (1  Sandf .  583.)  In  that  case  one  Julia  Lynch, 
born  in  New  York,  in  1819,  of  alien  parents,  during  their 
temporary  sojourn  in  that  city,  returned  with  them  the  same 
year  to  their  native  country,  and  always  resided  there  after- 
wards. It  was  held  that  she  was  a  citizen  of  the  United 
States. 

After  an  exhaustive  examination  of  the  law,  the  vice-chan- 
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cellor  said  that  he  entertained  no  doabt  that  eyerj  person 
born  within  the  dominions  and  allegiance  of  the  United 
States,  whatever  the  situation  of  his  parents,  was  a  natural- 
born  citizen;  and  added,  that  this  was  the  general  under- 
standing of  the  legal  profession,  and  the  universal  impres- 
sion of  the  public  mind.  In  illustration  of  this  general 
understanding,  he  mentions  the  fact,  that  when  at  an  elec- 
tion an  inquiry  is  made  whether  the  person  offering  to  vote 
is  a  citizen  or  an  alien,  if  he  answers  that  he  is  a  native  of 
this  coantrj  the  answer  is  received  as  conclasive  that  he  is 
a  citizen;  that  no  one  inquires  further;  no  one  asks  whether 
his  parents  were  citizens  or  foreigners;  it  is  enough  that  he 
was  born  here  whatever  was  the  status  of  his  parents.  He 
shows  also  that  legislative  expositions  on  the  subject  speak 
but  one  language,  and  he  cites  to  that  effect  not  only  the 
laws  of  the  United  States,  but  the  statutes  of  a  great  num- 
ber of  the  states,  and  establishes  conclasively  that  there  is 
on  this  subject  a  concurrence  of  legislative  declaration  with 
judicial  opinion,  and  that  both  accord  with  the  general  un- 
derstanding of  the  profession  and  of  the  public.^ 

Whether  it  be  possible  for  an  alien,  who  could  be  natu- 
ralized under  our  laws,  to  renounce  for  his  children,  whilst 
under  the  age  of  majority,  the  right  of  citizenship,  which 

^  In  1855  congress  passed  the  following  act,  secnring  citizenship  to  children 
of  citizens  of  the  United  States  bom  without  their  limits: 

Chapter  LXXI. — An  Act  to  Secure  the  Right  qf  Citizentihip  to  Children  of  Cit- 
izens of  the  United  States  Born  out  of  the  Limits  thereof. 

Be  it  enacted  by  the  senate  and  house  of  representatives  of  the  United 
States  of  America  in  congress  assembled,  that  persons  heretofore  bom,  or 
hereafter  to  be  bom,  out  of  the  limits  and  jurisdiction  of  the  United  States, 
whose  fathers  were,  or  shall  be  at  the  time  of  their  birth,  citizens  of  the 
United  States,  shall  be  deemed  and  considered,  and  are  hereby  declared  to 
be,  citizens  of  the  United  States;  provided,  however,  that  the  rights  of  citi- 
zenship shall  not  descend  to  persons  whose  fathers  never  resided  in  the 
United  States. 

Sec.  2.  And  be  it  further  enacted,  that  any  woman  who  might  lawfully  be 
naturalized  under  the  existing  laws,  married,  or  who  shall  be  married,  to  a 
citizen  of  the  United  States,  shall  be  deemed  and  taken  to  be  a  citizen. 

Approved  February  10,  1855. 

The  provisions  of  this  statute  are  re-enacted  in  the  revised  statutes  In  sec- 
tions 1993  and  1994. 
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by  those  laws  he  coald  aoqaire  for  them,  it  is  unnecessary 
to  consider,  as  no  such  question  is  presented  here.  Nor  is 
the  further  question  before  us  whether,  if  he  cannot  be- 
come a  citizen,  he  can,  bj  his  act,  release  any  right  con- 
ferred upon  them  by  the  constitution. 

As  to  the  position  of  the  district  attorney  that  the  re- 
striction act  prevents  the  re-entry  of  the  petitioner  into  the 
United  States,  even  if  he  be  a  citizen,  only  a  word  is  neces- 
sary. The  petitioner  is  the  sou  of  a  merchant,  and  not  a 
laborer  within  the  meaning  of  the  act.  Being  a  citizen,  the 
law  could  not  intend  that  he  should  ever  look  to  the  gov- 
ernment of  a  foreign  country  for  permission  to  return  to  the 
United  States,^  and  no  citizen  can  be  excluded  from  this 
country  except  in  punishment  for  crime.  Exclusion  for  any 
other  cause  is  unknown  to  our  laws  and  beyond  the  power 
of  congress.  The  petitioner  must  be  allowed  to  land,  and 
it  is  so  ordered. 


In  re  Chew  Heong,  on  Habeas  Corpus. 

Case  of  Formeb  Eesidenoe  of  Chinese  Laborer. 

Circuit  Court,  District  op  California. 
September  29,  1884. 

1.  Chinese  Restriction  Act — Laborer — Evidence  of  Prior  Residence — 
Ckrtificate. — A  Chinese  laborer,  who  resided  iu  the  United  States  on 
November  17»  1880,  and  who  departed  therefrom  before  the  restriction 
act  of  1882  went  into  operation,  cannot  re-enter  the  United  States 
since  the  amendatory  act  of  1884  went  into  operation,  without  producing 
the  certificate  provided  for  in  such  acts.  Parol  evidence  of  his  former 
residence  is  inadmissible. 

^  The  restriction  act  of  congress  of  July  5,  1884,  amending  the  act  of  May 
6,  1882,  **to  execute  certain  treaty  stipulations  relating  to  Chinese,"  provides 
that  every  Chinese  person  other  than  a  laborer,  entitled  to  enter  the  United 
States  under  the  treaty  between  our  government  and  China,  or  under  that 
act,  shall  obtain  from  the  Chinese  government  or  the  government  of  which  he 
is  a  subject,  its  permission  to  come  within  the  United  States,  authenticated 
by  its  certificate  containing  various  particulars  of  himself  and  family,  so  as 
to  clearly  identify  him;  and  whilst  such  certificate  is  only  prima  facl^  evi- 
dence against  our  government,  it  is  made  the  solo  evidence  permissible  on  the 
part  of  the  person  producing  it  to  establish  his  right  of  entry  into  the  United 
States.     (Chap.  220,  sec.  6;  Stots.  188^-4,  115.) 
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Before  Field,  Circuit  Justice,  Sawyeb,  Circuit  Judge,  and 
Sabin  and  Hoffman,  District  Judges. 

Application  for  a  writ  of  habeas  corpus.  The  opinion 
states  tlie  facts. 

T.  D.  Riordan  and  L,  L  Mowry,  for  the  petitioner. 

8.  O.  Hilbom,  United  Slates  attorney,  aiid  Carroll  Cook, 
assistant  United  States  aitorney,  for  the  United  States. 

By  the  Court,  Field,  Circuit  Justice.  The  facts  of  this 
case  differ  from  those  in  the  case  of  the  Chinese  laborer  with 
an  unused  tag,  aiite,  p.  336,  recently  decided,  in  this  particu- 
\i\v,  that  the  laborer  there  left  the  United  States  after  the  pas- 
sage of  the  act  of  1882,  without  a  certificate  enabling  him  to 
return,  relying  upon  a  tag  entitling  him  to  such  a  certificate, 
but  which  he  had  not  obtained,  while  the  laborer  here  left 
before  the  passage  of  the  restriction  act,  and  of  course  before 
any  certificate  was  required.  It  appears  from  the  agreed  state- 
ment of  facts,  that  the  petitioner  is  a  laborer  of  the  Chinese 
race,  and  a  subject  of  the  emperor  of  China;  that  he  resided 
within  the  United  States  on  the  seventeenth  of  November, 
1880,  and  continued  his  residence,  until  June,  1881,  when 
he  departed  for  Honolulu,  in  the  Hawaiian  kingdom,  where 
he  remained  until  September  of  the  present  year  (1884), 
and  then  returned  to  the  port  of  San  Francisco;  and  of 
course  without  any  certificate  under  the  act  of  1882,  or  that 
of  1884,  as  none  could  be  issued  to  him  while  out  of  the 
country;  and  he  now  seeks  to  land  by  virtue  of  his  residence 
here  on  the  seventeenth  of  November,  1880,  contending 
that  the  acts  of  1882  and  1884  except  Chinese  laborers  in 
like  situation  from  the  necessity  of  presenting  any  certifi- 
cate, inasmuch  as  it  would  be  impossible  to  obtain  one. 

My  associate,  the  circuit  judge,  sustains  the  contention 
of  the  petitioner,  and  in  a  written  opinion  has  presented  his 
construction  of  the  act  with  his  usual  elaboration  and  learn- 
ing. The  district  judge  of  this  district  and  the  district 
judge  of  the  district  of  Nevada  concur  with  him.  It  is, 
therefore,  with  much  diffidence  that  I  venture  to  express 
my  dissent  from  their  conclusions. 
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The  restriction  act  of  1882  in  its  first  section  declares 
that  after  ninety  days  from  its  passage,  and  for  the  period 
of  ten  years  from  its  date,  the  coming  of  Chinese  laborers 
to  the  United  States  is  suspended,  and  that  it  shall  be  un- 
lawful for  any  such  laborer  to  come,  or,  having  come  after 
the  ninety  days,  to  remain  within  the  United  States.  The 
second  section  makes  it  a  misdemeanor  punishable  by  fine, 
to  which  imprisonment  may  be  added,  for  the  master  of  any 
vessel  knowingly  to  bring  within  the  United  States  from  a 
foreign  port  and  land  any  such  Chinese  laborer.  The  third 
section  then  provides,  that  the  two  sections  mentioned  shall 
not  apply  to  Chinese  laborers  who  were  in  the  United 
States  on  the  seventeenth  of  November,  1880,  or  who  came 
within  ninety  days  after  the  passage  of  the  act,  "  who  shall 
produce  to  such  master  before  going  on  board  such  vessel,  and 
shall  produce  to  the  collector  of  the  port  in  the  United 
States  at  which  such  vessel  shall  arrive,  the  evidence  herein- 
aftei'  in  this  act  required  of  his  being  one  of  the  laborers  tn 
this  section  mentioned,''  nor  shall  they  apply  to  the  case  of  a 
master  of  a  vessel  coming  within  the  jurisdiction  of  the 
United  States,  by  reason  of  stress  of  weather,  or  touching 
at  any  port  of  the  United  States  on  its  voyage  to  a  foreign 
l)ort,  the  laborers  brought  to  depart  with  the  vessel. 

What,  then,  is  the  evidence  which  must  thus  be  produced 
to  the  master  in  the  foreign  port,  and  to  the  collector  at  the 
port  of  the  United  States,  by  the  laborers  thus  within  the 
exception  mentioned  ?  The  fourth  section  answers  this.  It 
declares  that  for  the  purpose  of  identifying  those  laborers, 
that  is,  those  who  were  here  on  the  seventeenth  of  Novem- 
ber, 1880,  or  came  within  the  ninety  days  mentioned,  and 
to  furnish  them  with  "  the  proper  evidence"  of  their  right 
to  go  from  and  come  to  the  United  States,  the  '^  collector 
of  customs  of  the  district  from  tahich  any  such  Chinese 
laborer  shall  depart  from  the  United  States  shall,  in  person 
or  by  deputy,  go  on  board  such  vessel,  having  on  board  any 
such  Chinese  laborer,  and  cleared  or  about  to  sail  from  his 
district  for  a  foreign  port,  and  on  such  vessel  make  a  list 
of  all  such  Chinese  laborers,  to  be  entered  in  registry 
books,  to  be  kept  for  that  purpose,  with  a  statement  of  the 
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age,  occupation,  last  place  of  residence,  and  of  physical 
marks  or  peculiarities  of  each  one  uecessarj  to  his  identifi- 
cation; and  each  laborer  thus  departing  shall  be  entitled 
from  the  collector,  or  his  deputy,  to  a  certificate,  containing 
such  particulars,  corresponding  with  the  registry,  as  may 
serve  to  identify  him.  "The  certificate  herein  provided 
for,"  says  the  section,  ''shall  entitle  the  Chinese  laborer, 
to  whom  the  same  is  issued,  to  return  and  to  re-enter  the 
United  States,  upon  producing  and  delivering  the  same  to 
the  collector  of  customs  of  the  district  at  which  such  Chi- 
nese laborer  shall  seek  to  re-enter." 

Now,  what  is  the  meaning  of  these  provisions?  It  is  not, 
as  I  read  them,  that  the  Chinese  laborer  in  the  United 
States,  on  the  seventeenth  of  November,  1880 — the  date  of 
the  supplementary  treaty — or  who  came  within  ninety  days 
after  the  passage  of  the  act — that  is,  before  it  took  effect, 
shall  be  subsequently  permitted,  that  is,  after  the  act  had 
taken  effect,  to  come  without  any  certificate,  for  the  act 
makes  no  exceptions  of  persons  by  whom  it  must  be  ob- 
tained. It  means,  in  my  judgment,  that  those  laborers 
if  still  in  the  United  States  when  the  (ict  takes  effect^  and  de- 
sirous to  leave  and  yet  return  again,  shall  be  permitted  to 
do  so  upon  obtaining  the  prescribed  certificate.  The  pro- 
duction of  that  certificate  is  the  only  protection  of  the  mas- 
ter of  the  vessel  against  criminal  prosecution  for  bringing 
and  landing  those  laborers,  after  the  expiration  of  ninety 
days  from  the  passage  of  the  act;  it  is  the  only  evidence 
which  the  act  requires  to  be  furnished  by  them;  and  its 
production  is  the  essential  condition  prescribed  for  their 
landing.  The  act,  interpreted  according  to  its  direct  lan- 
guage, necessarily  excludes  in  its  operation  those  who  left 
the  country  before  the  act  took  effect. 

If  this  construction  works  any  hardship,  it  is  for  congress 
to  change  the  act.  The  court  has  no  dispensing  power  over 
its  provisions.  Its  duty  is  to  construe  and  declare  the  law, 
not  to  evade  or  make  it.  Oftentimes,  indeed,  there  is  a 
sense  of  impatience  in  the  public  mind  with  judicial  officers 
for  not  announcing  the  law  to  be  what  the  community  at 
the  time  wishes  it  should  be.    And  nowhere  has  this  feel- 
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ing  been  more  manifested  than  in  California,  and  on  no 
Bnbject  with  more  intensity  than  that  which  touches  the 
immigration  of  Chinese  laborers;  bat  it  often  does  great 
injustice  to  officers  anxious  to  perform  their  whole  duty. 
While  I  differ  from  my  associates  in  the  construction  of 
the  restriction  act,  I  can  bear  testimony  to  the  great  solici- 
tude manifested  by  them  to  reach  a  right  conclusion. 

If,  as  already  stated,  the  law  works  any  hardship,  it  is 
for  congress  to  change  it.  With  that  body  it  rests,  under 
the  constitution,  to  determine  what  foreigners  shall  be  per- 
mitted to  come  to  the  United  States,  and  on  what  condi- 
tions to  remain. 

The  provisions  of  the  amendatory  act  of  1884  seem  to 
me  to  remove  any  doubt  as  to  the  necessity  of  the  certificate, 
if  any  existed  under  the  act  of  1882,  for  the  admission 
of  any  Chinese  laborers,  who  may  have  left  the  country 
before  the  passage  of  the  original  act.  Under  the  con- 
struction adopted  in  this  circuit,  parol  evidence  had  been 
allowed  in  a  multitude  of  cases,  where  previous  residence 
was  alleged;  and  the  district  and  circuit  courts  were  blocked 
up  by  them,  to  the  great  delay  of  their  general  business  and 
the  inconvenience  of  suitors.  This  circumstance,  and  the 
suspicious  character,  in  many  instances,  of  the  testimony 
produced  from  the  loose  notions  entertained  by  the  wit- 
nesses as  to  the  obligation  of  an  oath,  created  a  general  ex- 
pression of  a  desire  for  further  legislation  placing  some 
restriction  upon  the  evidence  which  should  be  received. 
This  desire  led  to  the  passage  of  the  amendatory  act;  and 
by  that  it  is  declared  that  the  certificate  which  the  laborer 
must  obtain  "shall  be  the  only  evidence  permissible  to 
establish  his  right  of  re-entry"  into  the  United  States. 
This  declaration  applies  to  the  certificate  issued  under 
either  act.  By  it  the  door  is  effectually  closed  to  all  parol 
evidence.  Nothing  can  take  the  place  of  the  certificate  or 
dispense  with  it.  As  was  said  in  the  case  of  the  iintuied  tag : 
•'If  the  collector  refuses  to  the  Chinese  laborer  any  rights 
to  which  under  the  restriction  act  he  is  entitled,  he  should 
apply  to  the  superior  of  the  collector  at  Washington,  the 
Lead  of  the  treasury  department^  for  proper  instructions  to 
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Lim.     The  court  has  no  snpervisiDg  jurisdiction  over  the 
manner  in  which  he  discharges  his  duty.'' 
Writ  discharged,  and  petitioner  remanded. 

Sawyer,  Circuit  Judge  (with  whom  concurred  Hoffman 
and  Sabin,  JJ.)y  dissenting.  The  petitioner,  a  Chinese 
laborer,  who  was  residing  in  the  United  States  on  the 
seventeenth  day  of  November,  1880,  left  San  Fraacisco  for 
Honolulu,  in  the  Hawaiian  islands,  on  June  18,  1881,  be- 
fore the  passage  of  the  Chinese  restriction  act  of  May  6, 
1882,  and,  consequently,  without  the  certificate  prescribed 
by  section  4  of  that  act.  He  remained  at  Honolulu,  till 
September  15,  1884,  when  he  embarked  for  San  Francisco, 
in  the  state  of  California,  at  which  port  he  arrived,  Sep- 
tember 22,  1884.  He  now  claims  the  right  to  re-enter  the 
United  States,  and  to  land  from  the  steamship  on  which  he 
came,  upon  other  satisfactory  evidence,  of  his  former  resi- 
dence and  departure,  without  producing  the  certificate  pre- 
scribed by  section  4  of  the  act,  either  as  it  originally  stood, 
or  as  amended  by  the  act  of  July  6, 1884.  The  question  is, 
whether  under  the  restriction  acts  and  the  treaty  with  China, 
he  is  entitled  to  land  upon  other  satisfactory  proof  of  his 
former  residence,  without  producing  the  certificate  pre- 
scribed— no  such  certificate  being  required  at  the  time  he 
left  the  United  States,  and  it  not  being  possible,  under  the 
acts  of  congress,  since  passed,  to  obtain  one.  In  other 
words,  are  the  provisions  of  section  4  of  said  Chinese  re- 
striction act,  as  amended  on  July  5,  1884,  applicable  to 
Chinese  laborers,  who  resided  in  the  United  States  on 
November  17,  1880,  who,  afterward,  departed  from  the 
United  States  before  the  passage  of  said  act  of  May  6, 1882, 
and  who  did  not  return  till  September  22,  1884,  after  tbe 
passage  of  the  amendatory  act  of  July  5,  1884?  or  are  the 
provisions  of  said  section  4,  only,  applicable,  to  such 
Chinese  laborers  as  departed  a/ten'  its  passage,  and  who 
had  an  opportunity  to  procure  the  certificate  required  by  it? 

I  have  no  doubt  that  the  act,  and  the  amendatory  act, 
took  effect,  as  laws  of  the  Uuited  States,  from  the  date  of 
their  passage,  and,  no  doubt,  that  the  certificate  prescribed 


Dist.  Cal.]  In  be  Chew  Heokg.  367 

1884.]  Opinion  of  Sawyer,  C.  J.,  disaenting. 

by  seoiion  4,  is  the  only  eyidence  of  a  right  to  re-enter  the 
country,  as  to  all  Chinese  laborers  to  whom  it  is  apflicable^ 
or,  who  are  within  the  purview  of  its  provisions.  On  these 
points  I  have  no  doubt;  but  construing  the  act  upon  a  con- 
sideration of  all  its  provisions,  and  in  view  of,  and  in  sub- 
ordination to,  the  provisions  of  the  treaty,  it  is  very  clear 
to  my  mind,  that  congress  did  not  iutend  to  make  the  pro- 
visions of  section  4  applicable,  and  that  they  do  not  apply, 
to  those  Chinese  laborers,  who  were  in  the  country  on 
November  17,  1880,  and  who,  subsequently,  left  the  United 
States  before  the  passage  of  the  original  act,  and,  who 
could  not  possibly  have  obtained  the  prescribed  certificate, 
and  as  to  whom  the  collector  could  not  perform  the  pre- 
scribed conditions  imposed  upon  him.  The  act  purports 
to  be  an  act  ''to  execute  certain  treaty  stipulations  with 
China  " — not  to  abrogate  them. 

It  is  scrupulously,  framed,  so  as  not,  in  express  terms,  to 
conflict  with  the  provisions  of  the  treaty.  If  it  be  held  to 
take  away  any  rights  secured  by  the  treaty,  it  must  be  done 
by  construction,  and  by  far-fetched  and  over-strained  im- 
plications— not  because  of  any  direct  express  provision  to 
that  effect. 

The  treaty  and  the  act  must,  if  possible,  be  so  con- 
strued that  they  can  stand  together.  The  treaty  with  China 
authorized  the  government  of  the  United  States  to  '^  reg- 
ulate, limit,  or  suspend  *'  the  coming  of  ''  Chinese  laborers  " 
to,  or  residence  in,  the  United  States.  But  it  provided 
that  ''the  limitation,  or  suspension,  shall  be  reasonable,  and 
shall  apply  oidy  to  Chinese  who  may  go  to  the  United  States  as 
laborers  J  other  classes  not  being  included  in  the  limitation.^* 
And  it  was  further  expressly  provided,  that,  "legislation 
taken  in  regard  to  Chinese  laborers  will  be  of  siich  character , 
only,  as  is  necessai'y  to  enforce  the  regidtdion,  limitation^  or  sus- 
pension of  immigradon.''  It  is  still  further  provided,  that 
*'  Chinese  laborers  who  are  now  in  the  United  Slates  [at  the 
date  of  the  treaty,  November  17,  1860],  shall  be  allowed  to  go 
and  come  of  their  oion  free-ivill  ami  ajccord^  andshcdl  be  accorded 
all  the  rights,  privileges,  immunities,  and  exemptions  which  are 
accorded  to  the  citizens  and  subjects  of  the  most  favored 
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nation."  The  restriction  act  must  be  constmed  with  refer- 
ence to  the  proviniona  of  the  treaty.  Section  1,  of  the  act, 
as  amended,  in  1884,  anspends  the  coming  of  Chinese  labor- 
ers for  ten  years,  and  provides,  that  daring  said  suspension 
^'it  shall  not  be  lawful  for  any  Chinese  laborer  to  come 
from  any  foreign  port  or  place,  or  having  so  oome,  to  remain 
in  the  United  States."  Section  2  makes  it  an  offense  for  the 
master  of  any  vessel,  to  land,  attempt  to  land,  or  permit  to  be 
landed,  any  Chinese  laborer  from  any  foreign  port  or  place. 
But  section  3  provides,  that  the  two  foregoing  sections  shall 
"not  apply  to  Chinese  laborers  wlio  were  in  the  United  Stales  on 
the  seventeoith  day  of  November^  1880,  or,  who  shall  have 
come  into  the  same  before  the  expiration  of  ninety  days  next 
after  the  passage  of  the  act,  *  *  *  rwr  shall  said  sections 
apply  to  Chinese  laborers^  who  shall  produce  to  such  master  be^ 
fore  going  on  board  such  vessel,  and  shall  produce  to  the 
collector  of  the  port  in  the  United  States,  at  which  such 
vessel  shall  arrive,  the  evidence  hereinafter  in  this  act  re- 
quired of  his  being  one  of  the  laborers  in  the  section  men- 
tioned." Two  classes  are  here  plainly  indicated,  to  which 
the  prohibitory  provisions  **  shall  not  apply" — or  rather  one 
whole  class,  and  a  subdivision  of  the  class.  The  first,  is 
general,  embracing  all  ''Chinese  laborers,"  ''who  were  in 
the  United  States  on  the  seventeenth  day  of  November, 
1880" — and  secondly,  **nor  shall  said  sections  apply  to 
Chinese  laborers,  who  shall  produce  *  *  *  the  evi- 
dence hereinafter  in  this  act  required  of  his  being  one  of 
the  laborers  in  this  section  mentioned."  They  shall  neither 
apply  to  the  one  class,  containing  all,  **nor'*  to  the  sub-class, 
who  shall  procure  and  produce  the  prescribed  certificate. 
Who  constitute  the  sub-class  referred  to,  who  are  required 
to  produce  the  evidence  hereinafter  required  ?  Plainly, 
those  who  depart  after  the  passage  of  the  act,  and  who  pro- 
cure, or  who  can  procure  under  the  law,  the  certificate  re- 
quired in  section  4,  which  can,  only,  be  obtained  by  those, 
subsequently,  departing.  In  the  original  act  the  language 
was,  "shall  not  apply  to  Chinese  laborers  who  were  in  the 
United  States  on  the  seventeenth  day  of  November,  1880, 
*    *    *    and  who  shall  produce"  the  evidence  prescribed. 
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The  significant  change  was  made  by  dropping  the  ''and/* 
and  adopting  in  its  place,  '^vor  shall  said  sections  apply  to 
Chinese  laborers  who  produce,"  etc.  This  is,  clearly,  dis- 
tingnishing  between  the  two  classes,  or  the  two  divisions  of 
the  one  class — those  laborers  to  whom  the  preceding  sec- 
tions do  not  apply,  who  had  cdready  departed^  and  those  who 
should,  thereafter,  depart;  and,  who,  upon  departing,  must 
procure  the  certificate  provided  for  in  section  4.  Before 
the  amendment,  there  was  some  little  plausibility  in  claim- 
ing that  none  were  exempt  from  securing  the  certificate,  but 
there  appears  to  me  to  be  none,  since  the  amendment. 
Under  the  act  as  it,  originally,  stood,  we  held  in  Leovg  Yick 
DeiVy  ante,  p.  39,  that  the  provisions  of  section  4,  relating  to 
the  certificate,  did  not  apply  to  those  who  had  departed  be- 
fore the  passage  of  the  act,  and,  who  could  not,  possibly, 
procure  the  certificate;  and  with  that  decision,  we  are  still, 
entirely,  satisfied.  A  fortiori  under  the  act,  as  amended, 
these  provisions  are  inapplicable. 

But  the  provisions  of  s^tion  4,  ex  vi  termini  apply,  and 
they  can  only  apply  to  those  Chinese  laborers  who  depart 
after  the  passage  of  the  amendatory  act.  They  cannot  pos- 
sibly be  applied  to  those  who  have  already  departed.  They 
relate  to,  and  provide  for,  fntnre  action  in  obtaining  and 
producing  certificates.  They  have  no  relation  to  the  past. 
Some  entitled  to  return,  have  already  gone;  and  some  may 
go  hereafter;  and  it  is  provided  that  the  latter  shall  procure 
the  certificates,  the  provision  necessarily  having  reference 
to  the  latter.  It  is  provided  in  section  4  **  that  for  the  pur- 
pose of  properly  identifying  Chinese  laborers  who  were  in 
the  United  States  on  the  seventeenth  day  of  November, 
1880,  *  *  *  and  in  order  to  furnish  them  with  the 
proper  evidence  of  their  right  to  go  from  and  come  to  the 
TjnitedStAtes,  as  provided  in  said  a<i  and  treaty,  *  *  *  the 
collector  of  customs  of  the  district  from  which  any  such 
Chinese  laborer  shall  depart  from  the  United  States  shall 
♦  *  *  go  on  board  each  vessel  having  on  board  any  such 
Chinese  laborer  and  cleared  or  about  to  sail  from  his  district 
for  a  foreign  port,  and  on  such  vessel  make  a  list  of  all 
such  Chinese  laborers,  which  shall  be  entered  on  registry 
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books,  *  *  *  in  which  shall  be  stated  'the  names,  de- 
scription, physical  marks,  etc.,  and  every  Chinese  laborer 
so  departing  from  the  United  States,  shall  be  entitled  to  and 
shall  receive  *  *  *  from  the  collector,  *  *  *  at  the 
time  such  list  is  taken,  a  certificate.'  «  «  «  The  certifi- 
cate herein  provided  for  shall  entitle  the  Chinese  laborer  to 
whom  the  same  is  issned,  to  retnrn  and  re-enter  the  United 
States  upon  producing  and  delivering  the  same  to  the  col- 
lector of  customs;  *  *  *  and  aaicf  certificate  shall  be  the 
only  evidence  permissible  to  establish  his  right  of  re-entry." 
Ex  vi  termini  all  those  provisions  apply,  and  can  only  apply 
to  those  of  the  class  who  depart  after  the  passage  of  the  act. 
The  future  tense  is  used  throughout  the  section,  and  the 
acts  to  be  performed  can  only  be  performed  in  the  future; 
and  ''  said  certificate,"  which  shall  be  the  only  evidence  per- 
missible to  establish  a  right  of  re-entry,  is  the  certificate 
provided  for  in  the  first  part  of  the  same  section  to  be  issued 
to  future  departing  laborers. 

And  those  who  receive  it,  and  only  those  who  can  receive 
it,  are  the  ones  to  produce  it,  as  the  only  permissible  evi- 
dence of  their  right  to  return.  No  certificate  is  provided  for 
those  already  gone  before  the  passage  of  the  act,  and  there  is  no 
requirement  that  they  shall  produce  one.  Nothing  is  said  as 
to  what  the  evidence  of  a  right  to  re-enter  shall  be  for  those  not 
provided  for  in  this  section.  No  practical  form  of  evidence, 
other  than  that  recognized  by  the  ordinary  law  of  evidence, 
could  be  provided  for  them;  and  none  teas  attempted  to  be 
provided.  As  to  those  who  had  a  right  to  return  under  the  prO' 
visions  of  the  treaty^  and  under  the  express  provisions  of  the  first 
clause  of  section  three  of  this  amended  act,  in  language  similar 
to  that  of  the  treaty,  in  regard  to  tohom  no  specific  evidence  is 
provided,  the  ordinary  rules  of  evidence  as  to  competency  must 
apply;  for  no  others  are  prescribed.  That  congress  could  not 
have  intended  to  require  the  collector  to  go  on  board  vessels 
already  departed,  and  before  their  departure,  issue  certificates 
to  Chinese  laborers,  who  were  already  gone,  and  safely 
lauded  in  China,  must  be  manifest. 

In  Leong  Tick  Dew,  ante,  p.  39,  three  judges  silting  and  con-- 
curring  in  the  decision,  we  said:   "Congress  could  not 
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possibly  have  intended  to  require  that  class  of  Chinese 
laborers  to  procure  the  required  certificate  where  it  was 
a  physical  impossibility  for  them  to  obtain  it;  and  it  is 
impossible  for  us  to  believe,  under  the  circumstances, 
that  congress  intended  to,  arbitrarily,  exclude  that  class  in 
direct  violation  of  the  express  terms  of  the  treaty  protecting 
them.  Congress  had  declined  to  enact  any  such  legislation 
as  is  contained  in  the  restriction  act,  while  the  Burlingame 
treaty  was  in  force,  for  the  reason  that  it  would  be  an  act  of 
bad  faith  on  the  part  of  the  United  States  towards  China, 
and  a  direct  violation  of  the  solemn  stipulations  of  the  treaty 
between  the  two  governments.  The  United  States  went  to 
the  trouble  and  expense,  and  incurred  the  delay,  of  sending 
a  special  mission,  composed  of  three  distinguished  gentle- 
men, to  China,  for  the  express  purpose  of  procuring  a 
modification  of  the  Burlingame  treaty,  in  order  to  enable 
the  United  States  to  adopt  the  legislation,  now  in  question, 
without  committing  an  act  of  bad  faith  towards  China,  and 
without  violating  the  treaty  stipulations  between  the  two 
nations.  A  treaty  was  made  with  the  modification  sought 
by  us,  which  was  ratified  by,  and,  apparently,  satisfactory 
to  both  nations.  And  the  modified  treaty,  in  express  and 
the  most  explicit  terms,  protected  the  class  in  question  iu 
their  right  to  remain  in  the  United  States,  or  "to  go  and 
come  of  their  own  free-will  and  accord,"  and  also  provided 
that  they  ''shall  be  accorded  all  the  rights,  privileges,  im- 
munities, and  exemptions  which  are  accorded  to  the  citizeus 
and  subjects  of  the  most  favored  nations." 

It  is,  expressly,  stipulated  in  the  supplementary  treaty, 
''that  the  legislation  in  regard  to  Chinese  laborers  will  be 
of  such  character  ordy  as  is  necessary  to  enforce  the  regula- 
tion, limitation,  or  suspension  of  immigration,"  and,  that, 
"  the  limitation,  or  suspension,  shall  be  reasonable."  Con- 
ceding the  legislation  requiring  Chinese  laborers  departing 
from  the  United  States  after  the  passage  of  the  act  iu  ques- 
tion, and  having  an  opportunity  to  do  so,  to  procure  and 
produce  the  required  certificate  to  be  "necessary,"  and 
"reasonable,"  still,  such  a  requirement,  as  to  those,  who 
departed  after  the  date  of  the  treaty,  and  before  the  passage 
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of  tbe  act;,  or,  before  it  was  practicable  or  possible,  to  ob- 
tain tbe  certificate,  conld  neither  be  necessary,  nor  reason- 
able. If  congress,  tben,  intended,  by  this  act,  to  make  this 
provision,  requiring  the  prescribed  certificates,  applicable 
to  those  Chinese  laborers  who  were  in  the  United  States  at 
the  date  of  the  treaty,  and  who  left  before  the  passage  of 
the  act  of  May  6,  1882 — before  it  was  possible  to  obtain 
the  certificate — or  intended  to  altogether  exclude  those  al- 
ready departed,  then  it  was  the  deliberate  intention  of  con- 
g  ess  to  act  in  bad  faith  towards  the  government  of  China, 
and  to  violate  the  solemn  obligations  of  the  very  treaty  it 
had  taken  so  much  pains  to  obtain,  in  order  to  enable  it  to 
honorably  legislate  at  all  upon  the  subject.  Why  take  all 
this  trouble  to  negotiate  a  treaty,  if  it  was  intended,  at  last, 
to  flatly  disregard  it,  and  legislate  in  direct  violation  of  its 
most  solemn  and  vital  stipulations?  Congress  might,  with 
just  as  much  propriety,  have  ignored  and  disregarded  the 
Burlingame,  as  the  supplemental  treaty.  There  would  be 
just  as  much  propriety  in  wholly  repudiating  the  treaty,  as 
to  repudiate  it  in  this  vital  part,  which  the  Chinese  govern- 
ment  took  care  to  have  inserted.  It  would  be  to  the  last 
degree  absurd,  under  the  circumstances,  to  suppose  for  a 
moment  that  congress  intended  to  make  the  provisions  of 
sections  3  and  4,  relating  to  certificates,  applicable  to  the 
class  of  Chinese  laborers  referred  to.  We  cannot  attribute 
to  congress  a  deliberate  intention  to  commit  any  such  act 
of  bad  faith,  without  provisions  manifesting  such  a  purpose, 
far  more  explicit  than  any  found  in  the  act.  It  would  be 
disrespectful  to  that  body,  if  not  absolutely  indecent,  to 
attribute  to  it  such  an  act  of  bad  faith. 

''Again,  the  same  section  which  requires  the  certificate 
gives  to  the  departing  Chinese  laborer  an  absolute,  inde- 
feasible right,  without  cost  or  expense,  to  have  the  certifi- 
cate, in  order  that  he  may  be  able  to  produce  it  as  evidence 
of  his  right  to  re-enter  the  United  States.  The  necessity  to 
l)roduce  it,  and  the  right  to  have  it,  in  order  that  he  may  pro- 
duce it,  are  correlative  conditions.  The  one  provision  is  the 
complement  of  the  other,  they  are  reciprocal,  and  must  go 
together.     The  obligation  to  produce  the  certificate  presup- 
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poses  the  reasouable  practicability,  or  at  least,  the  possibilitj, 
of  procuring  it,  in  order  that  it  may  be  produced.  Tlie  two 
proyisious  go  together,  and  form  but  oue  legal  conception. 
The  obligation  to  produce,  and  the  right  and  ability  to  ob^ 
tain  it,  are  dependent,  and  not  independent^  conditions.  One 
is  the  counterpart  of  the  other,  and  it  is  not  to  be  supposed 
that  congress  would  have  adopted  one  branch  of  the  proposi- 
tion without  the  other,  otherwise  it  would  have,  distinctly, 
done  so  in  terms.  If,  then,  it  is  impossible  to  comply  with 
the  condition,  the  impossible  condition  must  be  regarded 
as  not  intended  as  to  this  class  of  laborers;  or,  if  intended, 
it  must  be  void.  The  law  requires  nothing  impossible — Lex 
von  cogit  impossibilia:  Bonv.  Law  Diet.,  Maxims;  Broom's 
Maxims,  242;  vluA  Ltex  nan  inlendil  aliquid  impossibile:  Bouv. 
Law  Diet., — the  law  intends  not  anything  impossible, — are 
among  the  most  venerable  maxims  of  the  law.  In  a  statute, 
'  No  text  imposing  obligations  is  understood  to  demand  im- 
possible things.'  (Sedgw.  Stat.  Law,  191.)  'Provisions  in 
acts  of  parliament  are  to  be  expounded  according  to  the 
ordinary  sense  of  the  words,  unless  such  construction  would 
lead  to  some  unreasonable  result,  or  be  inconsistent  with, 
or  contrary  to,  the  declared  or  implied  intention  of  the 
framer  of  the  law;  in  which  case  the  grammatical  sense  of 
the  words  may  be  modified,  restricted,  or  extended  to  meet 
the  plain  policy  and  provision  of  the  act.'  (D  warris  on  Stat. 
582.)  The  rule  is  to  construe  the  words  '  in  their  ordinary 
sense,  unless  it  would  lead  to  ohacurUy,  or  manifest  injualice, 
and  if  it  should,  so  vary  them  as  to  avoid  that  which,  certainly, 
could  not  have  been  the  intention  of  the  legislature,  we  must 
put  a  reasonable  construction  upon  the  words.'  (Id.  587; 
see  Donaldson  v.  Wood,  22  Wend.  309;  LaJce  Shore  Ry  Co. 
V.  :Roach,  80  N.  T.  339.) 

'  *  All  laws  should  receive  a  sensible  construction.  General 
terms  should  be  so  limited  in  their  application  as  not  to 
lead  to  injustice,  oppression,  or  an  absnrd  consequence.  It 
will  always,  therefore,  be  presumed  that  the  legislature  tn- 
tended  exceptions  to  its  langu&ge  which  woidd  avoid  results  of 
this  character.  The  reason  of  the  law  in  such  cases  should 
prevail  over  the  letter.    {United  States  v.  Kirby,  7  Wall.  486.) 
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'  In  whatever  language  a  statute  may  be  framed,  its  purpose 
must  be  determined  by  its  natural  and  reasonable  effect. 
*  *  *  To  require  a  heavy  and  almost  impossible  condition 
to  the  exercise  of  this  right,  with  the  alternative  of  payment 
of  a  small  sum  of  money,  is,  in  effect,  to  demand  payment 
of  that  sum.'  {Henderson  v.  Mayor  of  New  York,  et  aL,  92  U. 
S.  268;  see,  also,  Breioer  v.  Blougher,  14  Pet.  198;  United 
States  V.  Freeman,  3  How.  664.)  So  in  the  case  of  the  class 
of  Chinese  laborers  now  under  consideration.  To  require 
them  to  produce  a  certificate  as  the  only  evidence  of  their 
right  to  land  when  it  was  impossible,  or  impracticable,  to  pro- 
cure it,  would  be,  in  effect,  to  absolutely,  and  uncondition- 
ally, exclude  them.  Yet,  it  is,  manifestly,  the  policy,  intent, 
and  reason  of  the  law,  to  carry  out  in  good  faith  the  stipu- 
lations of  the  treaty;  that  they  '  shall  be  alhived  to  go  and 
come  of  their  own  free-will  and  accord; '  and  *  he  accorded  all 
ilie  rights,  privileges,  immunities,  and  eocemptions  which  are  a^c- 
corded  to  the  citizens  and  subjects  of  the  most  favored  nation.* 

''We  are,  therefore,  fully  satisfied  that  those  Chinese 
laborers  who  were  in  the  United  States  on  November  17, 
1880,  and  left  before  the  passage  of  the  restriction  act,  and 
those,  also,  who  came  into  the  United  States,  and  departed 
therefrom  between  that  date  and  May  6,  1882,  are  entitled 
to  re-enter  the  United  States  upon  satisfactory  evidence 
other  than  the  certificates  provided  for  in  said  section  4." 

The  foregoing  was  said  with  reference  to  the  act  of  1882, 
before  its  amendment,  but  it  applies  with  even  greater  force 
to  the  act  as  amended  in  1884. 

In  Ah  Quaiis  Case,  arising  under  this  act,  as  amended 
in  1884,  after  a  further  discussion  of  this  point,  as  appli- 
cable to  the  act  as  amended,  we  stated  our  conclusion  as 
follows  {ante,  p.  223)  : 

''To  hold  that  congress  intended  to  require  the  perform- 
ance of  the  dependent  obligation,  on  the  part  of  the  Chinese 
laborer,  until  the  government  has  discharged  its  correlative 
and  precedent  duty,  and  obligation,  upon  which  his  obliga- 
tion rests,  imposed  by  the  act,  by  furnishing  the  certificate, 
and,  thereby,  rendering  it  possible  for  him  to  produce  it, 
^ould  be  to  attribute  to  congress  a  deliberate  intent  to  en- 
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act  a  palpable  and  glaring  absurdity,  thereby  violatiDg  one 
of  the  most  venerable  canons  of  statutory  construction,  that 
a  statute  must  not  be  so  constraed  as  to  lead  to  an  absurd 
conclusion.  We  must  conclude,  therefore,  in  the  absence 
of  any  express  declaration  to  that  eflfect,  and  of  any  refer- 
ence whatever  to  those,  who  had,  already,  departed,  with  a 
right,  at  the  time  of  their  departure,  secured  by  express 
terms  of  the  treaty,  to  return;  that  it  was  not  intended  to 
require  the  production  of  the  certificate,  by  those  who  de- 
parted from  the  country  before  it  was  possible  to  obtain  it. 
And  in  the  absence  of  any  provision  so  declaring,  that  con- 
gress did  not,  in  fact,  intend  to  exclude  such  Chinese  labor- 
ers as  were  in  the  country  at  the  time  mentioned,  is  clearly 
manifest,  because  it  has  said  so  in  express  terms  in  the  pro- 
vision of  section  3,  '  that  the  two  foregoing  sections  [exclud- 
ing Chinese  laborers]  shall  not  apply  to  Chinese  laborers, 
who  were  in  the  United  States  on  the  seventeenth  day  of 
November,  1880,'  etc.  It  is  clear,  from  the  necessities  of 
tlie  case,  that  this  section  is  only  applicable  to  those  who 
departed  after  the  passage  of  the  act,  and  who  had  the  op- 
portunity to  procure  the  certificate. 

''To  hold  otherwise,  would  be  to  render  this  clause, 
making  the  impossible  certificate  the  only  evidence,  as  to 
those  who  had  departed  before  the  passage  of  the  act, 
absolutely  inconsistent  with  the  clause  of  section  3,  referred 
to,  that  the  preceding  sections  '  shall  not  apply  to  Chinese 
laborers  who  were  in  the  United  States,'  at  the  designated 
period,  and  render  that  provision  wholly  nugatory,  as 
well  as  to  violate  the  treaty  which  the  act  professes  to  exe- 
cute, and  not  to  abrogate.  The  different  provisions  of  the 
statute  must  be  so  construed,  if  possible,  that  they  can  stand 
together,  and  not  so  as  to  nullify  each  other. 

"The  clause  of  the  amendment  making  the  certificate  the 
only  evidence,  as  to  those  to  whom  it  is  applicable,  of  a 
right  to  re-enter  the  United  States,  only  declares,  in  express 
and  explicit  terms,  what  we  held  the  original  act  to  mean, 
and  in  no  way  changes  its  effect,  in  this  particular,  as  we 
had  construed  it. 

''  Our  construction  of  the  original  act  in  Leong  Tick  Dew, 
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ante,  p.  39,  was  before  congress  at  the  time  of  the  passage  of 
the  amendatory  act.  If  it  bad  been  intended  to  make  the 
amendment  as  to  the  prescribed  certificate  being  the  only 
evidence  of  a  right  to  retnm  applicable  to  those  Chinese 
laborers,  who  were  in  the  country  at  the  date  of  the  treaty, 
and  who  departed  after  that  date,  and  before  it  was  possible 
to  obtain  the  certificate  required,  as  to  whom  toe  had  befcn-e 
disiincily  held  it  to  be  inapplicable,  congress  would,  certainly, 
have  amended  the  first  clause  of  section  3,  so  as  to  read  in 
substance  as  follows:  'The  two  preceding  sections  shall  not 
apply  to  Chinese  laborers  who  were  in  the  United  States 
on  the  seventeenth  day  of  November,  1880,  etc.,  except  as 
to  thoae  who  departed  from  the  UnUed  States  after  said  seven- 
teenth day  of  November  1 1880,  a^id  before  thepassage  of  this  ad.' " 
This  is,  in  effect,  the  way  those  who  insist  upon  the  produc- 
tion of  such  certificate  by  that  class,  as  the  only  evidence 
of  their  right  to  re-enter  the  United  States,  must  read  it,  iu 
order  to  sustain  their  view,  or  the  view  that  it  was  intended, 
absolutely,  to  exclude  that  class  in  violation  of  the  treaty 
stipulations.  Congress  has  not  introduced  any  such  excep- 
tion, and  we  are  not  authorized  to  interpolate  it  into  the  act. 
To  do  so,  would  be  to  legislate,  not  to  construe.  The  action 
of  congress  in  not  introducing  any  exception  of  the  kind 
indicated,  but,  on  the  contrary,  so  amending  the  act,  as  to 
make  the  propriety  of  our  construction  more  clearly  mani- 
fest, in  view  of  our  well-known  previous  construction  of  the 
original  act  on  this  very  point,  is,  in  effect,  an  emphatic 
approval  of  that  construction.  (See,  also,  the  case  of  Shovg 
Toon,  ante,  p.  269,  where  this  question  is  well  discussed  by 
Hoffman,  district  judge.) 

Another  shade  of  the  opposing  views  maintained  by  the 
United  States  attorney,  but,  essentially,  the  same,  has  been 
suggested,  which,  necessarily,  assumes  that  section  i  does 
not  apply  to  those  who  departed  prior  to  the  passage  of  the 
act  of  1882.  It  is,  that  congress  did  not  intend  that  any  of 
these  Chinese  laborers,  who  were  in  the  country  on  Novem- 
ber 17,  1880,  who  had  departed  before  the  passage  of  the 
act  of  1882,  or,  in  other  words,  who  were  not  still  in  the 
country,  at  that  date,  should  return  at  all;  and,  couse- 
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quently,  that  there  was  no  need  of  requiring,  as  to  them, 
the  certificate  prescribed  by  section  4,  or  any  other.  There 
is  not  one  word  in  the  act,  that,  directly,  declares  or  hints, 
at  SQch  a  purpose,  and  not  one  section,  clause,  or  word  from 
which  an  inference  of  such  intent,  necessarily,  or  naturally, 
arises;  nor  does  it  necessarily,  or,  naturally,  arise  upon  the 
whole  act  taken  together.  On  the  contrary,  the  opposite 
intent,  as  we  have  seeu,  is  expressed  in  precise  and  unmis- 
takable language,  that  cannot  be  misunderstood^  in  that 
clause  of  section  3  which  provides,  ''that  the  two  forego- 
ing sections  shall  not  apply  to  Chinese  laborers,  who  were 
in  the  United  States  on  the  seventeenth  dav  of  November, 
1880,  or  who  shall  come  into  the  same  before  ninety  days 
next  after  the  passage  of  the  act  to  which  this  is  amenda- 
tory." This  language  embraces  every  individual  member  of 
the  class  to  which  it  refers,  no  matter  whether  he  was  in 
the  country,  at  the  time  of  the  passage  of  the  act,  or  not; 
and  its  force  and  effect  cannot  be  limited  except  upon  some 
vague,  imaginary  inference  of  a  purpose  not  justified  by  any- 
thing found  elsewhere  in  the  act. 

The  only  supposed  ground  for  the  inference  suggested  not 
already  noticed,  arises  out  of  sections  6  and  12. 

Section  6  provides,  ''  that  any  Chinese  laborer  mentioned 
in  section  4  of  this  act,  b€ir*g  in  the  United  States,  and  desir- 
ing to  depart  from  the  United  States  by  land,''  shall  be  enti- 
tled to  demand  and  receive  a  certificate  similar  to  those 
given  to  those  departing  by  water,  etc.  The  limitation  is 
expressly  restricted  to  the  class  provided  for  in  section  4, 
that  is,  those  necessarily,  who  depart  after  the  passage  of 
the  act.  It  is  suggested,  that  this  clause  *' being  in  the 
United  Slates,''  indicates,  that  it  was  only  intended  that  those 
allowed  to  return,  are  only  such  of  those  who  were  in  the 
United  States,  on  November  17,  1880,  as  were  still  remain- 
ing in  the  United  States,  at  the  date  of  the  passage  of  the 
act;  and  that  the  first  clause  of  section  3  should  read: 
'*  That  the  two  foregoing  sections  shall  not  apply  to  Chinese 
laborers  who  were  in  the  United  States  on  the  seventeenth 
day  of  November,  1880,  and  who  are  still  in  the  United  Staita 
ai  the  date  o/tlie  passage  of  this  act,"  We  do  not  draw  any  such 
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inference  from  that  clause  of  section  5,  either  taken  alone, 
or  in  connection  with   any  other   provisions  of  the  act. 
Congress  has  not  inserted  in  section  3  any  such  clause  as, 
*'  who  are  still  in  the  United  StcUes  at  the  daie  of  the  passa^/e 
of  this  act,"  or  auy  equivalent  language.     To  insert  such  lan- 
guage, would  be  to  change  the  entire  scope  of  the  provision. 
As  congress  has  not  seen  fit  to  insert  words,  so  largely  lim- 
iting the  number  embraced  in  the  language  of  section  3,  as 
actually  used,  we,  certainly,  are  not  authorized  to  legislate 
and  insert  it.     The  inference  we  draw,  on  the  contrary,  is, 
that  in  this  section  it  appears  by  the  express  terms  of  the 
provision,  that  it  was  only  intended  to  require  those  who 
were  in  the  country  at  the  date  of  the  passage  of  the  act, 
and  who  could  comply  with  the  act,  to  procure  the  certifi- 
cates, and  produce  them  on  their  return — or,  in  other  words, 
it  expressly  sanctions  what  we  have  endeavored  to  maintaiu 
the  true  construction  of  section  4  to  be — that  its  provisions 
were,  only,  intended  to  be  applicable  to  those,  who  still  re- 
mained in  the  country  at  the  date  of  the  passage  of  the  act, 
and,  7to  provision  at  all  is  made  as  to  what  evidence  those  who  de- 
parted hefore  the  passage  of  the  act  shall  produce,  and  they  are 
left  to  iJie  usual  evidence  recognized  as  competent  by  the  gen- 
eral laws  of  the  land.     This  clause,  as  we  think,  confirms, 
instead  of  opposes,  the  view  which  we  have  adopted  and  en- 
deavored to  maintain.     Neither  the  provisions  of  sections 
4  nor  6,  apply  to  those  who  departed  before  the  passage  of 
the  act,  but  are  limited  to  those  who  were  in  the  country  at 
the  date  of  its  passage,  and  were,  in  fact,  able  to  comply 
with  its  terms;  and  no  other  view  can  be  sustained  without 
incorporating  into  sections  3  and  4  language  not  used,  or 
authorized  by  congress — without  further  amending  the  act. 
From  the  fact  that  section  4  prescribed  a  certain  certifi- 
cate to  be  procured  and  produced,  on  return  by  those  Chinese 
laborers  who  were  in  the  country,  at  the  date  of  the  treaty, 
and  departed  after  the  passage  of  the  act,  and  who  could 
procure    and  produce  it;    and    from  the   fact  that  su<:h 
parties    are  required  to  procure  and  produce  said  certifi- 
cate— the  certificate    issued   to    that  class  of  Chinese  la- 
^^-^ers — as  the  only  permissible  evidence  of  their  right  to 
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return;  and  from  the  further  fact  that  nothing  is  said  as  to 
what  kind  of  evidence  shall  be  produced  by  all  those  Chinese 
laborers  who  were  residing  in  the  country  on  November 
17,  1880,  and  who  left  before  May  6,  1882,  and  who,  under 
the  treaty,  and  under  the  express  provision  of  the  first  clause 
of  section  3  of  the  act  itself,  are  entitled  to  return,  it  is 
sought  to  draw  the  inference  that  congress  intended  that 
those  very  Chinese  laborers  mentioned  in  the  treaty,  and  the 
first  clause  of  said  section  3,  as  being  entitled  to  return,  who 
had  departed  before  May  6,  1882,  should  not  be  permitted 
to  return  at  all.  We  do  not,  ourselves,  perceive,  how  such 
an  inference,  or  conclusion  can  be  drawn  from  such  prem- 
ises. There  is  nothing  in  the  least  respect  inconsistent  in 
the  two  ideas:  1.  That  as  to  those  who  had  departed  before 
the  passage  of  the  act  of  1882,  to  whom  it  would  be  imprac- 
ticable to  apply  any  other  rule  as  to  the  competency  of  ev- 
idence, or  to  require  any  other  kinds  of  evidence  than  those 
recognized  by  the  general  law  of  the  land,  should  not  be  re- 
quired to  produce  any  other  kind  of  evidence;  and,  2.  The 
idea  that  those  who  departed  after  the  passage  of  the  act, 
and  who  could  procure  the  more  certain  prescribed  certifi- 
cate, should  be  required  to  procure  and  produce  such  cer- 
tificate. The  conditions  of  the  two  classes  are  radically  dif- 
ferent, and  different  conditions  require,  or  at  least  admit  of, 
different  treatment  and  different  rules.  The  rules  applicable 
to  these  two  conditions  in  no  way  interfere  with  each  other. 
They  can  stand,  and,  consistently,  operate  together,  and  the 
fact  that  congress  has  prescribed  a  certain  certificate  for 
parties  entitled  to  re-enter  the  country  to  whom  they  are, 
practically,  applicable,  under  certain  conditions  in  which 
they  are  found,  affords  no  inference,  that  congress,  by  so 
providing  for  such  conditions,  and  such  parties,  and  saying 
nothing  about  another  class,  surrounded  by  different  condi- 
tions, equally  entitled  to  re-enter  under  the  express  pro- 
visions of  the  same  act  and  treaty,  to  which  class  a  require- 
ment to  produce  a  similar  certificate  cannot  possibly  be  made 
practically  applicable,  were  intended  by  congress  to  be  ex- 
cluded altogether.  Especially  is  no  such  inference  afforded 
where  the  general  rules  of  evidence  applicable  are  prae- 
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ticable  aud  effective,  as  to  such  latter  class.  We  are  not 
aware  that  any  statutory  provision  was  ever  held  to  be  re- 
pealed, abrogated,  nullified,  or  in  any  way  rendered  iueffect- 
Mixl  by  some  other  provision,  in  the  same  act,  saying  notli- 
iug  at  ail  about  it,  in  no  way  inconsistent  with  it,  and 
practically,  or,  possibly,  applicable,  only,  to  other  parties, 
and  other  conditions.  We  are  not  aware  of  any  rule  of 
statutory  construction,  justifying  such  an  inference,  not 
naturally  arising  out  of  the  conditions,  or  such  an  implied 
abrogation  of  another  express  provision  of  an  act.  Section 
3  expressly  provides,  that  ''  the  two  foregoing  sections  shall 
Tiot  apply  to  Chinese  laborers,  who  were  in  the  United  States 
on  the  seventeenth  day  of  November,  1880.  *  *  ♦  JVor 
shall  said  sections  apply  to  Chinese  laborers,  who  shall  pro- 
duce" the  certificate  provided  by  section  4,  for  those  to 
whom  its  provisions  can  be  made  applicable— shall  apply 
neither  to  one  ''nor"  the  other.  What  is  the  purpose  or 
use  of  the  first  branch  of  this  provision,  if  because,  congress 
provided  no  kind  of  evidence,  other  than  that  recognized 
by  general  provisions  of  law,  and  said  nothing  about  the 
evidence,  as  to  them,  it  is  to  be  inferred  from  the  provisions 
for  certain  evidence  for  the  aecond  class  that  it  was  intended, 
that  all  of  the  first  class,  who  departed  before  the  passage 
of  the  act,  and  who  were,  therefore,  not  included  in  the 
second  class,  were  to  be  altogether  excluded,  and  those  of 
the  second  class,  were,  after  all,  the  only  ones  intended  to 
be  permitted  to  re-enter  the  United  States  at  all  ?  Some 
effect  must,  certainly,  be  given  to  the  first,  as  well  as  to  the 
second  clause  of  section  3.  It  is  as  clear  and  specific  as  the 
second,  and  cannot  be  misuoderstood.  It  must  stand,  or 
be  overruled  and  abrogated  by  an  inference  not,  necessarily, 
or  even  naturally,  arising  out  of  the  conditions.  But  none 
can  be  given  it,  if  it  is  to  be  inferred  from  the  provision  of 
a  specific  class  of  evidence  for  the  second  class,  that  the  first 
are  to  be  altogether  excluded.  We,  confidently,  maintain, 
that  no  such  inference  can  be  justified  by  any  established 
rule  of  statutory  construction,  or  without  ignoring,  and  ut- 
terly disregarding,  the  unmistakable  meaning  of  language — 
without  amending,  instead  of  construing,  it.     Il  is  the  first 
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time  in  our  experience,  that  an  express,  clear,  and  eocplicit  pi'O' 
vision  of  a  statute  has  been  claimed  to  have  been  annuUed  by  a 
subsequent  provision  reUding  to  another  class  of  subjects,  in  no 
way  referring  to  the  clause  claimed  to  be  abrogated,  and  not  in 
the  slightest  degree  inconsistent  with  it. 

Some  support  to  the  inference  sought  to  be  drawn  from 
section  5,  is,  also,  attempted  to  be  drawn  from  the  first 
clause  of  section  12,  providing  ''that  no  Chinese  person 
shall  be  permitted  to  enter  the  United  States  by  land,  with- 
out producing  to  the  proper  officer  of  customs,  the  certifi- 
cate in  this  act  required  of  Chinese  persons  seeking  to  land 
from  a  vessel/'  This  is  only  the  complement  or  counterpart 
of  section  S,  out  of  place.  Although  broad  in  its  terms,  it 
is,  evidently,  intended  to  refer  only  to  the  certificate  pro- 
vided for  in  section  6  to  be  issued  to  those  departing  by 
land  after  the  passage  of  the  act,  like  the  provisions  of  sec- 
tion 4t,  applicable  to  those  provided  for  in  that  section.  The 
two  provisions  of  sections  5  and  12  must  be  read  together.  It 
would  seem  to  have  been  forgotten  in  draughting  section  5, 
and  afterward  inserted  out  of  place  with  other  provisions  not 
properly  germane  to  it.  Besides,  by  its  express  terms,  it 
only  applies  to  passengers,  who  enter  **  by  land,''  and  can- 
not be  extended  beyond  its  terms.  It  can  do  little  to  sup- 
port an  inference,  that  has  no  other  basis,  whatever,  upon 
which  to  rest,  and  it,  certainly,  does  not  authorize  us  to  in- 
terpolate a  clause  into  section  3,  greatly  limiting  its  scope, 
and  which  congi'ess,  itself,  did  not  enact. 

The  question  directly  presented  in  this  case,  is,  whether 
a  Chinese  laborer,  who  was  in  the  United  States,  at  the 
date  of  the  treaty,  but  departed  therefrom  before  the  pas- 
sage of  any  law  requiring  him  to  procure  a  return  certificate, 
must  now,  under  the  provisions  of  section  4  of  the  amended 
act  of  1884,  be  denied  the  right  to  land  for  failure  to  procure 
the  certificate  required  by  that  section,  or  whether  he  cau 
be  permitted  to  land  at  all. 

But  the  construction  of  the  amended  act,  contended  for 
by  the  United  States  attorney,  and  which  seems  to  be 
adopted  by  the  circuit  justice,  will  not  merely  a£fect  the 
rights  of  those,  alone,  who  departed  from  the  United  States 
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prior  to  the  passage  of  the  act  of  May  6,  1882.  The 
laDgaage  of  the  fourth  section  of  the  act,  is  deemed  bj  the 
circait  justice  so  peremptory,  that  it,  absolutely,  prohibits 
the  landiog  of  all  laborers  who  shall  fail  to  produce  the 
certificate  therein  requirtdy  although  such  prohibition  may 
be  in  clear  violation  of  rights,  solemnly  guaranteed  by 
the  treaty  of  November  17,  1880.  But,  if  such  be  the  true 
construction  to  be  given  to  the  section  in  question,  it  will 
exclude  from  the  United  States  those  Chinese  laborers  who 
have  departed  after  obtaining  the  certificate  required  by  the 
act  of  1882;  for  they,  like  those  who  departed  before  the 
passage  of  any  law  on  the  subject,  will  be  unable  to  produce 
the  certificate  required  by  the  amendatory  act  of  1884. 

The  custom-house  authorities  have,  hitherto,  and  since 
the  passage  of  the  act  of  1884,  allowed  Chinese  passengers 
to  land,  who  produced  certificates  issued  in  conformity  with 
the  provisions  of  the  act  of  1882,  on  the  ground  that  the 
faith  of  the  nation  was  pledged  to  allow  the  return  of  those 
Chinese  laborers  who  left  the  United  States  while  the  act  of 
1882  was  in  force,  and  who  complied  with  its  requirements. 

But  if  the  ruling  of  the  presiding  justice  is  to  prevail,  the 
certificate  issued  under  the  act  of  1882,  will,  in  our  judg- 
ment, upon  that  construction,  no  longer  be  available,  and 
all  those  Chinese  who  departed  from  the  country  during  the 
two  years  or  more  from  June  6,  1882,  to  July  5,  1884,  rely- 
ing upon  the  certificates  issued  by  the  collectors  authorizing 
their  return,  who  have  not  already  returned,  must  be  ex- 
cluded. It  may  be  said  that  these  certificates  are  similar 
iu  substance  to  those  required  by  the  act  of  1884.  This  is 
to  a  certain  extent  true.  But  they  are  not  iderUical.  They 
differ  in  some  essential  particulars.  The  latter  certificates, 
unlike  those  provided  for  by  the  act  of  1882,  are  required 
to  contain  the  statement  of  ''the  individual  family  and 
tribal  name"  [of  the  laborer]  in  full,  and  *^ his  occupation^ 
taken  and  ivha-e  followed"  The  certificate  is  to  be  '* issued 
in  the  name  of  the  collector,  and  attested  by  his  seal  of  office^" 
*  *  *  **  and  said  certificate  shall  be  the  only  evidence  per* 
missible  to  establish  his  [the  laborer's]  right  of  re-entry." 
It  will  be  seen  that  this  certificate  differs,  essentially,  from 


Dist.  Gal.]  In  be  Chew  Heong.  383 

1884.]  Opinion  of  Sawyer,  C.  J.,  dissenting. 

that  provided  for  by  the  act  of  1882,  embracing  other  par- 
ticulars not  required  under  the  original  act,  and  if  the  last 
clause  we  have  quoted  is  to  be  held  to  be  applicable  to  all 
returning  laborers  who  left  the  United  States  before  the 
passage  of  any  law  on  the  subject  of  certificates,  it  must, 
also,  be  held  to  apply  to  all  laborers  who  fail  to  produce  the 
"said  c€7*t{ficaie''  in  that  section  described  and  required.  We 
know  not  by  what  authority  we  can  hold  the  law  applicable 
to  all  returning  laborers,  and  at  the  same  time  admit  labor- 
ers who  produce,  not  the  certificate  required  by  the  existing 
law,  but  a  certificate  containing  less,  and  which  is  essen- 
tially different,  issued  in  conformity  with  a  repealed  and 
superseded  law.  If  congress  is  to  be  deemed  to  have  vio- 
lated or  disregarded  the  stipulations  of  the  treaty  with 
China,  it  must,  also,  be  deemed  to  have  violated  the  implied 
pledge  given  in  the  law  of  1882,  that  those  who  should  leave 
the  United  States  after  fully  complying  with  its  provisions 
should  be  allowed  to  return.  Those  who  received  the 
certificates  issued  during  a  period  of  two  years,  under  the 
act  of  1882,  and  departed  upon  the  faith  of  the  la\v,  and 
the  treaty,  who  have  not  yet  returned,  are  no  more  excepted 
under  the  law,  as  amended  in  1884,  than  are  those  who  de- 
parted between  the  dates  November  17,  1880,  and  May  6, 
1882,  relying  on  the  assurances  of  a  right  to  return  con- 
tained in  the  then  existing  treaty  and  laws;  and  they  musf, 
also,  be  excluded.  If  congress  is  capable  of  such  acts  of 
bad  faith  as  are  shown  in  the  passage  of  the  original  and 
amendatory  acts,  upon  the  construction  given  them  by  the 
presiding  justice,  then  it  must  be  capable  of  repeating  these 
acts  of  bad  faith  at  each  recurring  session,  and  thereby  an- 
nually cutting  off  a  considerable  portion  of  those  who  left 
with  aright  to  return,  guaranteed  to  them  by  both  the  treaty 
and  the  law  in  force,  and  there  is  nothing  in  the  treaty,  the 
law,  or  the  good  faith  and  honor  of  the  nation  upon  which 
these  people  can  rest  in  security. 

If  it  had  been  the  intention  to  violate  the  specific  terms 
of  the  treaty,  which  secured  the  right  to  those  Chinese 
laborers  who  were  in  the  United  States  at  the  dale  of  the 
treaty,  **  to  go  and  come  of  their  own  free-will  and  accord," 
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by  ei^cluding  from  returning  all  those  ifrbo  departed  for 
temporary  purposes,  upon  the  faith  of  the  treaty  prior  to 
the  passage  of  the  act  of  1882,  congress  would,  certainly, 
Iiave  acted  in  a  manly  way,  and  expressed  that  intention 
boldly,  openly,  and  by  plain  and  direct  language  which  could 
not  be  misunderstood. 

In  the  language  of  the  district  judge  in  Shovg  IborCs  Case, 
supra,  "  Can  it  be  contended,  that  any  court  should  so  con- 
strue this  act — (if  such  construction  could  by  possibility  be 
avoided) — as  to  impute  to  congress  when  legislating,  *  to 
execute  certain  treaty  stipulations  with  China,'  and,  while 
affecting  to  acknowledge  rights  secured  by  the  plain  lan- 
guage of  the  treaty,  the  intention  to  attach  by  retrospective, 
and  essentially  ex  post /ado  legislation,  conditions  precedent 
to  the  exercise  of  that  right,  which  it  was  impossible  to 
perform,  and  to  enact  that  the  non-performance  of  those 
conditions  should  forfeit  the  right?  And  this  construction 
we  are  asked  to  give  to  a  law  which  discloses  a  most  scrupu- 
lous solicitude  on  the  part  of  congress  to  avoid,  even  the 
appearance  of  retrospective  legislation;  for  it  provides  that 
the  sections  prohibiting  the  coming  to  the  United  States  of 
Chinese  laborers,  not  only,  shall  not  apply  to  Chinese 
laborers  in  the  United  States  at  the  date  of  the  treaty,  but 
also  to  those,  who  might  come  into  the  United  States  before 
the  expiration  of  ninety  days  next  after  the  date  of  the  pas- 
sage of  the  law,  thus  protecting  from  its  operation  not 
merely  Chinese  laborers  in  tra^mtn,  but  laborers  who  might 
leave  China  before  the  expiration  of  a  period  of  time  rea- 
sonably sufficient  for  notice  of  the  law  to  reach  that  countiT. 

*'It  appears  to  us  very  plain  that  by  adopting  the  con- 
struction contended  for,  we  should,  in  effect,  accuse  congress 
of  gross  disingenuonsness,  or  of  utter  disregard  of  a  treaty 
stipulation,  to  the  observance  of  which  the  national  honor  was 
pledged."  In  legislation  respecting  rights  e;cpressly  secured 
by  solemn  stipulation,  in  a  treaty  sought  and  obtained  by 
ourselves  affecting  the  good  faith  and  honor  of  the  United 
States,  we  cannot  impute  to  congress,  a  purpose,  to — 

"  palter  in  a  double  sense. 
That  keeps  the  word  of  promise  to  the  ear. 
And  breaks  it  to  the  hope." 
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It  is  insisted,  also,  that  it  mnst  be  presumed,  that  all  who 
departed  before  May  6,  1882,  have  returned,  and  at  all 
events,  they  have  now  had  a  sufficient  time  to  return,  and 
ought  not  any  longer  to  be  permitted  to  return.  If  this 
were  so,  it  could  not  affect  the  construction  of  the  act.  The 
act  was  as  broad  in  its  terms  on  the  day  of  its  passage,  as 
it  is  now;  and  it  affected  those  who  departed  the  day  before 
its  passage,  as  well  as  those  who  left  a  year  before.  The 
act  has  made  no  distinction,  and  no  exception  on  the  ground 
of  lapse  of  time.  It  might,  as  well  be  insisted,  that  one, 
who  goes  away  with  the  proper  certificate  shall  not  return 
after  the  lapse  of  a  year,  or  two  years,  where  the  law  pre- 
scribes no  such  limitation.  Neither  the  treaty  nor  the  law, 
prescribed  any  limitation  as  to  the  time  when  those  who 
departed  before  May  6,  1882,  should  return.  It  would, 
doubtless,  be  proper  for  congress  to  provide,  that  the  right 
both  of  those  who  departed  without  certificates  before  the 
passage  of  the  act,  and  those  who  depart  after  its  passage 
with  certificates,  shall  exercise  their  right  to  return,  within 
some  specified  time,  upon  giving  them  a  reasonable  time  to 
return  after  the  passage  of  the  act  before  it  should  be  en- 
forced against  those  already  gone  under  the  prior  existing 
laws.  Such  a  provision,  would,  doubtless,  be  reasonable, 
within  the  provisions  of  the  treaty,  and  not  in  conflict  with 
its  provisions.  But  no  such  provision  has  been  made,  and 
the  courts  are  not  authorized  to  introduce  one  into  the  act. 
Nor,  in  the  absence  of  such  a  provision,  can  lapse  of  time 
since  the  departure  with  the  vested  rights  under  the  treaty 
and  laws,  as  they  existed  at  the  time  of  leaving,  afford  any 
aid  in  the  construction  of  the  act,  as  it  was  actually 
passed. 

For  the  reasons  stated,  we  are  satisfied,  that  the  provis- 
ions respecting  certificates  in  section  4  of  the  amended  act 
have  no  application  whatever,  to  these  Chinese  laborers, 
who  were  residing  in  the  United  States  on  November  17, 
1880,  and  who  afterwards  departed  prior  to  May  6,  1882; 
that  they  were  not  intended  by  the  act  in  question  to  be  ex- 
cluded from  the  country  for  want  of  such  certificate,  or 
on  any  other  grounds;  and  that  such  Chinese  laborers,  are 
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entitled  to  re-enter  the  United  States  upon  their  retnrn 
upon  other  satisfactory  eyidenoe,  without  producing  the 
certificate  prescribed  by  said  section. 

There  is  no  possible  difficulty,  or  inconsistency^  in  ap- 
plying the  ordinary  rules  of  eyidence  to  those  who  departed 
prior  to  May  6,  1882,  as  to  whom  no  specific  evidence  has 
been  prescribed;  and  in  insisting  upon  the  certificate  pre- 
scribed for  those,  who  departed  after  the  restriction  act, 
and  to  whom  this  restriction  is  practically  applicable, 
without  abrogating  the  right  secured  to  them,  both  by 
the  treaty  and  section  3  of  the  law.  And  we  have  no  doubt 
that  it  was  the  intention  of  congress  to  limit  the  certificate 
prescribed  by  section  4  to  the  latter  class,  and  leave  the 
former  to  be  governed  by  the  ordinary  rules  of  evidence. 

The  construction  we  have  given  to  this  law  not  only  rec- 
onciles the  legislation  with  the  observance  of  the  pligbted 
faith  of  the  nation,  but  it  carries  out  and  effectuates  the 
object  of  the  treaty,  and  the  law.  The  evil  to  be  remedied 
was  the  continued,  unrestricted  immigration  of  Chinese 
laborers. 

It  was  recognized  that  rights  of  those  who  were  already 
here,  were  secured  by  the  Burlingame  treaty  and  interna- 
tional law.  No  proposition  for  the  expulsion  directly,  or, 
indirectly,  would  have  been  made  by  the  United  States,  or 
entertained  by  the  Chinese  government — nor,  if  made,  and 
admitted,  would  it  have  received  the  sanction  of  congress. 

Both  the  treaty,  and  the  law,  recognized  these  rights,  and 
the  legislation  was  directed  solely  against  any  further  addi- 
tion to  the  numbers  of  Chinese  laborers  then  here,  or,  who 
should  come  within  ninety  days  after  the  passage  of  the  act. 

This  object,  the  law  in  its  practical  operation,  has  at- 
tained. .Not  only  has  there  been  no  accession  to  the  number 
of  the  Chinese  in  this  country,  but  the  statistics  of  the  cus- 
tom-house show,  that  during  the  twenty-eight  months  which 
have  elapsed  since  the  passage,  the  number  of  departures 
exceed  the  number  of  arrivals  by  twelve  thousand.  Not 
only,  therefore,  has  the  number  of  the  Chinese  on  this 
coast  not  increased,  but  it  has  been  diminishing  (after  mak- 
ing due  allowance  for  those  who  may  have,  clandestinely, 
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crossed  the  northern  boundary  of  the  United  States),  at  the 
rate  which  ought  to  satisfy  the  sturdiest  opponent  of  this 
class  of  laborers — a  rate  which  could  not  be  largely  in- 
creased without  serious  disturbance  to  the  industries  of  this 
coast. 

But  even  if  this  were  not  so,  there  is  a  price  too  high,  to 
be  paid,  in  any  case,  for  the  exclusion  of  Chinese  laborers — 
and  that  price  is  the  national  honor.  And  especially,  when, 
as  we  have  shown,  the  plighted  faith  of  the  nation  may  be 
kept  without  impairing  the  effectiveness,  and  satisfactory 
operation  of  the  law. 

By  the  construction  here  adopted,  also,  the  treaty  and  the 
law  are  in  harmony;  and  the  various  provisions  of  the  act 
are  consistent  and  in  accord  with  each  other.  But,  on  the 
construction  insisted  upon  by  the  United  States  attorney 
and  sanctioned  by  the  presiding  justice,  the  treaty  and  the 
law  conflict,  and  various  provisions  of  the  restriction  act 
itself  are  inharmonious  and  inconsistent  with  each  other. 

We,  therefore,  dissent  from  the  decision  of  the  presiding 
justice,  and  from  the  order  remanding  petitioner. 


In  re  Ah  Mot,  on  Habeas  Corpus. 

Case  of  the  CmKiSE  Wife,  No.  2. 

CiBcurr  Court,  District  of  California. 
September  29,  1884. 

1.  Chinese  RESTRicmoN  Act — Bail  of  Remanded  Petitionee. — A  Chinese 
person,  after  final  hearing  on  habeas  corpusj  was  remanded  to  the  vessel, 
on  which  she  had  been  detained  under  the  Chinese  restriction  act,  and 
committed  to  the  custody  of  the  marshal  to  be  placed  on  board  for  de- 
portation. The  vessel  having  departedi  and  no  other  vessel  being  ready 
to  sail,  it  was  held,  that  the  party  remanded,  could  not  be  admitted  to 
bail  while  unavoidably  waiting  the  departure  of  a  vessel  upon  which  she 
could  be  deported. 

Before  Field,  Circuit  Justice,  Sawyer,  Circuit  Judge,  and 
Hoffman  and  Sabin,  District  Judges. 

Applioation  for  admission  to  bail.    The  opinion  states 
the  facts. 
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T.  2>.  Biordan  and  L.  L  Howry ^  for  the  petitioner. 

S.  G.  Hilborn,  United  SlcUea  attorney,  and  Carroll  Cook^ 
assistant  United  States  aUorney,  for  the  United  States. 

By  the  Court,  Field,  Circuit  Justice.  In  this  case  Ah 
Moj  was  remanded  to  the  custody  of  the  marshal,  to  be  de- 
ported from  the  Uuited  States,  upon  the  vessel  by  which 
she  was  brought  to  the  port  of  San  Francisco,  or  some 
other  vessel  of  the  steamship  company.  It  appears  from 
the  statement  of  her  counsel,  that  the  vessel  in  which  she 
was  brought  has  departed,  and  that  no  other  vessel  of  the 
company  will  leave  this  port  under  two  weeks.  He,  there- 
fore, asks  that,  in  the  mean  time,  she  may  be  admitted  to 
bail,  upon  a  recognizance  that  she  will  appear  when  the 
vessel  is  ready  to  depart. 

The  application  cannot  be  granted.  According  to  our 
decision  the  petitioner  was,  under  the  law,  prohibited  from 
landing.  We  have  no  authority  to  allow  this  law  to  be 
evaded  upon  any  conditions.  We  cannot  say  she  shall  be 
allowed  to  land  for  fifteen  days,  upon  giving  bail  for  her 
appearance  at  the  end  of  that  time,  without  a  violation  of 
its  provisions. 

Application  denied. 

Sawteb,  Circuit  Judge  (with  whom  concurred  Hoffman 
and  Sabin,  JJ.),  dissenting.  Ah  Moy,  the  wife  of  a  Chinese 
laborer,  came  from  China  on  the  steamship  City  of  ToMOy  with 
her  husband,  who  was  entitled  to  re-enter  the  United  States, 
and  was  permitted  to  land.  The  wife,  who  had  never  been 
in  the  country  before,  was  not  permitted  to  land,  and  was, 
consequently,  detained  on  the  ship  by  the  master.  A  writ 
of  habeas  corpus  having  been  obtained,  she  was  produced 
in  court  upon  return  of  the  writ,  and  by  the  court  admitted 
to  bail  pending  the  proceeding  to  determine  whether,  or 
not,  she  was  entitled  to  laud.  Upon  the  final  hearing,  the 
question  arising  under  the  restriction  act,  was  determined 
against  her,  and  she  was  remanded,  to  be  retransported  to 
China,  and  ordered  into  the  custody  of  the  marshal  for  the 
purpose  of  returning  her  to  the  custody,  whence  she  had 
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been,  temporarily,  taken,  under  the  writ  for  the  purposes  of 
the  inquiry  as  to  her  rights.  Upon  attempting  to  execute 
the  order  to  remand  petitioner,  it  was  found,  that  the  ship 
on  which  she  came  had  departed  on  her  regular  voyage,  and 
would  not  return  for  several  weeks;  and  that  no  other 
steamer,  belonging  to  the  same  company,  would  depart  for 
fifteen  days.  The  agents  of  the  ship  refused  to  receive  her 
till  a  ship  should  be  ready  to  leave  for  China. 

There  was  no  other  ship  of  any  line  that  would  depart  for 
several  days.  The  marshal,  upon  this  state  of  facts,  con- 
fined the  petitioner  in  the  county  jail  for  safe-keeping,  until 
he  could  execute  the  order,  and,  thereupon,  she  makes  this 
application  to  be  admitted  to  bail,  pending  the  delay  thus 
necessarily,  and  unavoidably,  occurring.  A  final  order  re- 
manding the  petitioner  having  been  made,  and  she,  being 
in  custody  for  the  purpose  of  executing  the  order,  and  there 
being  no  appeal,  the  circuit  justice  is  of  the  opinion  that 
the  court  has  no  further  jurisdiction,  or  power,  to  admit 
her  to  bail;  and,  that,  she  must  continue  in  the  custody  of 
the  marshal  till  the  order  remanding  her  can  be  fully  exe- 
cuted.    From  this  ruling  we  are  compelled  to  dissent. 

When  the  body  of  a  petitioner  is  produced  in  court,  on 
the  return  to  a  writ  of  habeas  corpus^  the  petitioner  is  in  the 
control  of  the  court.  Pending  the  proceeding  to  determine 
her  rights,  the  court  can,  temporarily,  and  provisionally, 
commit  the  petitioner  to  the  party  detaining  her,  if  deemed 
safe  and  proper  to  do  so;  or  may  commit  her  to  the  custody 
of  the  marshal,  or  may  admit  her  to  bail.  In  either  case 
she  is  in  the  custody  of  the  law.  When  an  order  to  remand 
has  been  made,  and  the  petitioner  placed  in  the  custody  of 
the  marshal  for  the  purpose  of  executing  the  order  to  re- 
mand, she  is  still  in  the  custody  of  the  law,  and  under  the 
control  of  the  court,  till  the  order  to  remand  has  been 
fully  executed.  The  marshal  is  but  the  executive  arm  of 
the  court,  and,  while  the  petitioner  is  still  in  his  custody,  by 
reason  of  the  order  to  remand  not  having  been  fully  carried 
out,  both  she  and  the  marshal  are  under  the  control  of  the 
court,  and  the  court,  in  our  judgment,  has  jurisdiction  and 
authority  to  admit  to  bail,  during  any  further  necessary  de- 
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tentioD,  or  any  ttnavoidable  delay,  which  prevents  an  imme- 
diate execution  of  the  order  to  remand.  In  our  judgment, 
the  admission  to  bail  under  such  circumstances,  and  for 
such  purposes  would  not,  in  contemplation  of  law,  be  a 
landing  of  the  petitioner  contrary  to  the  provisions  of  the 
Gliinese  restriction  act.  As  was  said  in  the  case  of  Ah  Kee, 
recentfy  decided,  ante,  p.  343,  while  provisionally  taken  into 
the  custody  of  the  court,  and  temporarily  removed  from  the 
ship,  in  order  that  she  may  not  be  carried  away  pending  the 
proceedings  to  determine  the  legality  of  her  detention,  in 
contemplation  of  law,  she  has  not  been  landed.  This  being 
so,  she  cannot  be  deemed  to  have  been  landed  till  the  court 
has  divested  itself  of  its  custody  and  conla-ol  of  her  per^ 
son,  by  either  discharging  her  altogether,  or  fully  executing 
the  order  to  remand  her.  She  is  still  in  the  custody  and 
control  of  the  law  while  lawfully  on  bail. 

We  therefore  dissent  from  the  order  denying  bail. 

Conceding  the  power  of  the  court  to  admit  the  applicant 
to  bail,  under  the  circumstances  stated,  we  think  it  would 
be  a  great  hardship,  not  to  say  a  gross  violation  of  her  per- 
sonal rights,  to  refuse  it  upon  security  satisfactory  to  the 
court.  We  think  she  should  be  admitted  to  bail.  But  the 
statute  expressly  provides  in  case  of  an  opposition  of  opin- 
ion between  the  judges,  that  a  judgment  or  order  shall  be 
made  in  accordance  with  the  views  of  the  presiding  judge. 
The  opinion  of  the  presiding  justice  must,  therefore,  pre- 
vail till  the  question  shall  be  finally  decided  by  the  supreme 
court  on  the  certificate  of  opposition  of  opinion  certified  to 
it  by  the  disagreeing  judges  for  that  purpose. 


J.  J.  SCRIVNBR  ET  AL.   V.   ThB   OAKLAND   GaS   Co. 

Circuit  Court,  District  op  California. 
September  1,  1884. 

1.  Process  an  Invention  Distinct  prom  Mechanism  Producing  the  Pro- 
cess.— A  process  by  which  a  Dew  result  is  obtained  is  a  different  thing 
from  the  mechanism  by  which  it  is  carried  out,  and  is  a  distinct,  sever- 
able, and  independent  patentable  invention. 
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2,  Ruasux  Bni<4B6IMO  thb  Patkkt  attbb  Long  Dblay  Void.— The  original 
patent  waa  for  the  mechaniam  by  which  a  new  and  naef al  result  waa 
prodnced.  The  patent,  after  eleven  yeara'  delay,  waa  reiaaued  in  auch 
form  aa  to  embrace  a  claim  for  the  proceaa  aa  well  aa  for  the  mechanical 
meana,  by  which  the  proceaa  waa  carried  oat.  Held,  that  the  reiaaned 
patent  for  the  proceaa  ia  void. 

Before  Sawteb,  CircQit  Judge. 

M.  A.  Wheaion  a^id  J,  J.  Scrivner,  for  the  complainant. 
John  H.  BoctU^  for  the  defendant. 

Sawter,  Circuit  Judge.  This  is  a  suit  in  equity  upon  a 
reissued  patent.  The  patent  was  reissued  eleven  years  after 
the  date  of  the  issue  of  the  original  patent,  and  it  enlarges 
the  claims  of  the  patent  very  materially.  The  reissued 
patent  embraces  a  claim  for  the  process,  as  well  as  for  the 
mechanical  means  by  which  the  process  is  carried  out. 

The  original  patent  contained  no  claim,  whatever,  for  the 
process.  Not  only,  the  claim  is  enlarged,  but  a  whole  page 
of  descriptive  matter,  as  to  the  character  of  the  process,  is 
inserted  in  the  reissue;  and  it  is  upon  these  new  claims  that 
this  suit  is  prosecuted. 

In  the  case  of  James  v.  CampbeU,  104  U.  S.  357,  it  was 
held,  that  a  process  is  a  very  different  thing  from  the  mechan- 
ism by  which  it  is  carried  out,  and  is  a  different,  and  dis- 
tinct, patentable  invention. 

I  am  unable  to  take  this  case  out  of  the  rule  laid  down  in 
MiUer  v.  The  Brass  Co.,  104  U.  8.  850,  which  holds,  that, 
after  so  long  a  period  of  time,  a  patent  cannot  be  enlarged 
by  a  reissue,  so  as  to  embrace  matters  not  within  the  original 
patent. 

When  that  case  was  first  decided,  I  was  uncertain  how 
far  the  supreme  court  intended  to  go,  but  the  court  has 
affirmed  it,  and  reaffirmed  it,  I  suppose  half  a  dossen  times 
since,  down  to  the  very  last  part  of  the  present  term,  show- 
ing, that  it  was  intended  to  hold,  rigidly,  to  the  strictest  rule 
laid  down  in  that  case.  In  some  of  the  oases  only  five  years 
had  elapsed,  but,  in  this,  there  were  eleven;  I  am  unable  to 
take  it  out  of  the  rule  in  that  case,  without,  utterly,  disre- 
garding the  decisions  of  the  supreme  court. 
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On  the  part  of  the  complainants  here,  it  is  sought  to  take 
the  ease  oat  of  the  rule  cited  on  the  principle  stated  in  Morey 
T.  Lockwood,  8  Wall.  240,  and  Russdl  t.  Dodge,  93  U.  S.  461. 

In  BusseU  v.  Dodge,  the  patent  was  issued  in  1869,  and 
reissued  in  1870,  within  a  year.  No  such  question  as  this, 
is  involved  in  that  case.  That  patent  was  for  tanning  a  cer- 
tain kind  of  leather  with  hot  fat,  and  it  is  nowhere  inti- 
mated in  the  specifications  of  the  patent,  or  the  claim,  that 
cold  fat  could,  or  would,  perform  the  same  offices,  and  be 
equally  practicable  as  hot  fat;  but  it  turned  out,  that  cold 
fat  was  as  good  as  hot  fat,  or,  at  least,  that  it,  practically, 
answered  the  same  purpose,  and  the  patentee  thereupon 
applied  for,  and,  afterward,  obtained,  a  reissue  covering 
cold  fat.  The  supreme  court  held  the  patent  to  be  void,  as 
covering  matters  not  suggested,  or  indicated  in  the  original 
specifications,  and  patent;  and  said  that,  it  was  not  a  case 
like  Morey  v.  Lockwood,  qnoting  a  passage  from  the  decision 
in  the  latter  case,  wherein  the  party,  who  applied  for  the 
reissue,  had  endeavored  to  obtain  a  patent  for  the  whole 
invention  in  his  original  application;  and  the  patent-office 
had  refused  to  grant  it  to  him,  and  compelled  him  to  strike 
out  of  his  original  application  and  claim,  the  parts  which 
were,  afterward,  inserted  in  the  reissued  patent,  and  for 
this  reason  it  was  the  fault  of  the  office,  that  he  did  not  get 
his  patent  for  his  entire  invention.  The  question  there  was, 
not  as  to  the  time  within  which  the  application  for  a  reissue 
must  be  made,  but  related  to  the  extent  to  which  the  pat- 
entee could  go,  under  the  circumstances,  in  inserting  new 
matter.  The  court  said,  in  Rtuwell  v.  Dodge,  that  it  is  not  a 
case  like  the  former  one  of  Morey  v.  Lockwood,  and  quote 
the  passage  referred  to,  saying  that  under  the  circumstances 
of  this  case,  the  rule  adopted  in  the  former  would  not  au- 
thorize the  patentee  to  broaden  his  claim,  because  he  had 
not  put  it  in  his  original  application.  It  never  was  sug- 
gested that  cold  fat  would  answer  the  required  purpose, 
until  it  was  stated  in  the  amended  specifications,  on  the  ap- 
plication for  a  reissue,  and  it  was,  therefore,  held  that  it  did 
not  come  within  the  case  of  Moi-ey  v.  Lockwood.  That  case 
was  decided  as  far  back  as  8  Wallace.  The  patentee,  in  that 
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case,  had  applied,  originally,  for  a  broader  claim,  but  be 
was  compelled  to  cut  it  down,  and  take  such  as  the  patent- 
office  was  willing  to  grant  to  bim.  Some  years  afterward, 
he  applied  again  to  the  new  commissioner,  reinserting  his 
original  claim,  and  got  his  patent  reissaed  covering  it.  The 
court  said  in  that  case  it  was  not  the  patentee's  fault.  He 
did  the  best  he  could  to  obtain  his  patent,  and  a  reissue 
was  sustained;  but  there  was  no  question,  then,  as  to  the 
time,  when  the  application  must  be  made.  It  was  long  be- 
fore this  decision  in  the  brass  company  case  was  announced. 
The  decision  in  the  brass  company  case  had  been  recognized 
by  the  bar,  at  least,  as  a  departure  from  the  rule  that  had 
theretofore  obtained,  so  that,  that  question  never  was  raised 
in  the  case  of  Morey  v.  Lockwood.  Since  the  brass  company 
case,  the  question  has  been  raised,  and  decided  over  and 
over  again,  that  if  a  party  fails  to,  promptly,  pursue  his 
right  to  a  patent  covering  his  whole  invention,  he,  thereby, 
abandons  it  to  the  public.  Where  the  party  examines  the 
patent,  and  sees  that  it  does  not  cover  all  he  claims,  he 
should  apply,  promptly.  It  is  claimed,  here,  that  the  party 
sought  to  get  a  broader  patent  in  bis  original  application. 
I  am  by  no  means  certain,  that  the  original  application  is 
as  broad  as  the  present,  but  conceding  it  to  be  so,  it  seems 
to  me,  it  makes  it  under  the  later  decisions  a  stronger  case 
against  bim,  instead  of  a  weaker  one,  because,  not  only,  by 
the  reading  of  the  patent,  could  be  see  that  bis  patent  did 
not  cover  bis  whole  invention,  but  he  did,  in  fact,  know, 
that  it  was  defective  because  he  sought  to  obtain  a  broader 
patent,  and  it  was  rejected;  and  having  been  rejected,  he, 
not  only,  had  an  opportunity  of  knowing  by  reading  his 
patent,  but  he  knew,  in  fact,  that  he  had  not  obtained,  as 
much  as  he  claimed,  and,  yet,  neglected  to  take  any  means 
by  appeal,  or  otherwise,  to  enlarge  his  claim  for  eleven 
years.  The  case  seems  to  me  clearly  within  the  rule  laid 
down  in  the  cases  cited. 

I  am,  therefore,  unable  to  take  it  out  of  these  cases,  and  I 
must  hold  the  patent  void  in  those  points  in  which  it  was 
claimed  to  be  infringed;  and  the  bill  must,  therefore,  be 
dismissed. 
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William  Shabon  v.  Sarah  Althea  Hill,  No.  2. 

CiBOurr  CouBT,  Distriot  of  Gaufobnia. 
October  16,  1884. 

1.  DcFLicrcT  IN  Plea  in  Equity. — Duplicity  and  maltifariouBneBs  in  a  plea, 

in  a  luit  in  equity,  renders  it  bad. 

2.  ABATEMrNT—DiTOBCB — FRAUDULENT  Mabriagb  Gontract. — ^A  suit  in. 

equity  by  one  party  to  a  marriage  contract  in  writing,  alleged  to  have 
been  entered  into  in  pursuance  of  section  75  of  the  civil  code  of  Califor- 
nia, to  annul  the  contract  as  fraudulent,  and  for  an  injunction,  is  for  a 
di£ferent  cause  from  one  by  the  other  party  to  the  contract,  for  a  divorce 
arising  upon  the  same  alleged  marriage  contract,  and  a  suit  for  the  latter 
object  pending  in  one  court,  will  not  abate  a  suit  of  the  former  character 
brought  in  another  court. 

3.  Abatement — Dm^KRENT  Jurisdictions. — The  state  and  United  States 

courts  are  courts  of  different  jurisdictions,  and  a  suit  pending  in  a  state 
court,  will  not  abate  a  suit  brought  in  a  United  States  court  for  the 
same  cause. 

4.  Equity  Rule  69 — Burden  of  Proof. — Where  the  time  of  taking  testi- 

mony has  expired  under  equity  rule  69,  and  the  case  is  heard  on  the  bill, 
plea,  and  replication  to  the  plea,  without  evidence  to  support  the  plea, 
the  plea  will  be  adjudged  false  and  overruled  for  want  of  evidenoe.  The 
burden  of  proof  is  on  the  party  pleading  the  facts  relied  on  to  oust  the 
jurisdiction. 

Before  Sawyer,  Circuit  Judge. 

See  decision  on  demurrer  in  this  case,  Sliaron  v.  HiUj 
ante,  p.  48,  showing  character  of  the  suit. 

W.  JS.  L,  Bamee,  for  the  complainant. 

Tk/ler  &  Tyler y  for  the  defendant. 

Sawteb,  Circuit  Judge.  There  is  but  one  thing  to  do  in 
this  case;  and  that  is,  (o  adjudge  the  plea  false  and  overrule 
it.  There  are,  in  fact,  two  pleas:  one  is,  that  another  salt, 
commenced  at  a  later  date,  is  pending  in  a  state  court  for  the 
same  cause.  The  other  is,  that  thecomplainant,  Bharon,  is 
a  citizen  of  the  state  of  California,  of  which  state  the  defend- 
ant is,  also,  a  citizen,  and,  therefore,  that  this  court  has  no 
jurisdiction  in  the  case.  If  the  complainant  had  objected 
to  the  plea  on  the  ground  of  duplicity  and  mnltifarionsness, 
and  set  it  down  for  argument  instead  of  replying,  the  court 
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would  have  been  obliged  to  overrale  it  on  that  ground.  But 
one  plea  can  be  set  up  in  equiiy  without  express  leave  of 
the  court.  (Story's  Eq.  PL,  sec.  663,  654;  2  Dauiell's  Ch. 
Pr.,  Perkins'  ed.,  681,  682.)  The  plea  is  bad  on  that  ground. 
The  plaintiff's  counsel  did  not  see  fit  to  set  it  down  for 
argument  on  that  ground,  and  the  objection  is,  perhaps, 
waived. 

Admitting  the. facts,  as  alleged  in  the  plea,  of  another 
suit  pending,  to  be  true,  the  plea  must  be  held  bad,  because 
the  two  causes  of  suit  are  not  identical.  The  suit  in  the 
state  court  is  for  a  divorce  and  a  division  of  the  commanitj 
property.  The  suit  in  this  court  is  for  a  decree  declaring 
the  written  instrument  set  out  and  claimed  to  be  a  contract 
of  marriage,  made  in  pursuance  of  section  75  of  the  civil 
code  of  California,  to  be  fraudulent  and  void;  for  cancel- 
ling it  on  that  ground;  and  for  a  perpetual  injunction  re^ 
straining  defendant  from  claiming  any  rights  under  it.  It 
is  true,  the  same  principal  issue  will  arise  in  both  cases, 
but  the  bills  of  complainants  in  the  respective  suits  call  and 
pray  for  entirely  different  and  inconsistent  relief.  They 
are,  therefore,  not  the  same  cause  of  suit;  nor  is  the  relief 
sought  in  the  two  suits  by  the  same  party.  The  first  plea 
is  bad  in  substance  on  that  ground.  (2  Daniell's  Gh.  Pr. 
720, 721.)  The  whole  relief  sought  in  this  suit  could  not  be 
had  in  the  suit  pending  in  the  state  court,  nor  by  the  same 
party.  A  cross-bill,  at  least,  would  be  necessary,  which 
would,  in  effect,  be  another  suit.  The  suit  in  the  state 
court  for  a  divorce,  and  for  a  division  of  the  community 
property,  rests  for  cause  of  suit,  upon  an  alleged  valid  and 
subsisting  contract.  It  can  be  maintained  on  no  other 
theory.  The  complainants  seeks  to  enforce  the  contract  up 
to  the  present  moment,  by  claiming  a  decree  for  half  of  the 
common  property  under  it;  and,  then,  to  have  the  contract 
dissolved  as  to  the  future,  upon  matters  arising  subse- 
quently to  the  making  of  the  contract.  But  the  cause  of 
suit  in  this  court  is  a  forgery  in  making,  and  fraud  in  set- 
ting up  a  contract  alleged  to  have  never  been  entered  into. 
It  is  sought  to  have  the  pretended  contract  decreed  to  be 
void  ab  initio^  as  a  forgery  and  a  fraud;  and  to  have  it  surren- 
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dered  and  cancelled  on  those  grounds.  An  alleged,  valid, 
aud  snbsisting  contract  is,  therefore,  the  basis  and  cause  of 
one  suit;  and  forgery  and  fraud  the  basis  and  cause  upon 
vhich  the  other  rests.  These,  certainly,  do  not  constitute 
the  same  cause  of  suit.  The  causes  of  suit  are,  clearly,  not 
identical. 

It  is  also  bad  on  another  ground — ^that  the  suit  set  up  is 
not  pending  in  a  court  of  the  same  jurisdiction.  (2  Dan- 
iell's  Ch.  Pr.  720,  721.)  It  is  well  settled  by  the  supreme 
court  of  the  United  States,  that  a  suit  pending  in  another 
jurisdiction  for  the  same  cause,  cannot  be  pleaded  in  abate- 
ment of  a  suit  in  the  United  States  courts;  and  that  the 
courts  of  the  states  and  of  the  United  States  are  courts  of 
different  jurisdictions.  (Stcniion  v.  Embrey,  93  U.  S.  548, 
554;  Gordon  v.  Gil/oil,  99  Id.  169,  178.)  Here  there  are 
two  jurisdictions — ^jurisdictions  of  two  distinct  governments. 
One  is  state  jurisdiction,  and  the  other  is  the  jurisdiction 
of  a  national  court.  If  it  were  a  fact,  that  a  prior  suit  is 
pending  for  the  same  cause  in  the  state  court— a  court  of  a 
different  sovereign  jurisdiction — it  would  not  abate  the  suit 
here.  The  plea  is  bad,  in  substance,  on  that  ground;  and 
this  objection  is  taken  in  the  replication.  Besides,  this  is 
the  prior  suit,  as  it  was  commenced  October  3,  1883,  while 
that  in  the  state  court  was  not  commenced  till  November  1, 
1883 — nearly  a  month  later,  and  the  suit  in  the  state  court, 
if  either,  should  be  abated  on  that  ground.  This  plea,  con- 
ceding the  facts  set  up  to  be  true,  in  fact,  still  affords  no 
ground  for  abating  the  suit. 

But  a  replication  having  been  filed,  taking  issue  on  the 
plea,  to  the  jurisdiction,  the  case  is  submitted  for  decision 
on  the  pleadings,  without  any  evidence.  The  plea  was  filed 
April  24,  1884.  The  complainant  joined  issue  by  filing  his 
replication  on  May  3, 1884,  taking  issue  on  the  facts  alleged 
in  the  plea.  The  respondent  under  equity  rule  69,  pre- 
scribed by  the  supreme  court  of  the  United  States,  had  a  cer- 
tain prescribed  time  within  which  she  could  take  testimony. 
''Three  months,  and  no  more,  shall  be  allowed  for  the  tak- 
ing of  testimony  after  a  cause  is  at  issue,  unless  the  court, 
or  a  judge  thereof,  shall,  upon  special  cause  shown  by  either 
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-  -  ■  -  -  * 

party,  enlarge  the  time;  and  no  testimony  taken  after  snch 
period  shall  be  allowed  to  be  read  in  evidence  at  the  hear- 
ing." No  extension  of  time  was  given,  or  even  applied  for. 
That  rule  is  specifio.  The  filing  of  this  plea  to  the  jurisdic- 
tion that  Mr.  Sharon  is  a  citizen  of  Oalifornia,  and  the  re- 
plication to  it,  presented  issues  of  fact.  The  plea  was  filed 
early  in  May.  Over  five  months  have  elapsed  since  the  case 
was  at  issue  on  the  plea.  No  testimony  has  been  taken  and 
no  application  for  an  extension  of  time  has  been  made. 
The  three  months  having  expired,  no  testimony  can  now  be 
taken.  It  was  on  that  ground  that  the  case  was  submitted 
on  the  pleadings,  without  evidence,  by  complainant's  coun- 
sel on  yesterday,  as  he  had  a  right  to  do,  it  having  been 
regularly  set  down  for  hearing  on  the  calendar  for  that  day, 
and  having  been  regularly  called  in  its  order  for  hearing. 
The  burden  of  proof  is  on  the  party  making  the  allegations 
of  the  plea:  Sheppardy.  OraveSy  14  How.  505,  and  Sheppard 
V.  Graves,  Id.  512,  513;  Be  Sobry  v.  Nicholson,  3  Wall.  423. 
As  respondent  has  no  testimony,  necessarily,  her  plea  is  not 
supported.  The  plea  must,  therefore,  be  adjudged  false, 
and  overruled  on  that  ground,  there  being  no  testimony  to 
support  it.  These  are  the  points  that  are  submitted  for  de- 
cision now.  I  call  attention  to  the  other  question,  also,  to 
show,  what  must  have  been  the  result  as  to  the  pleas  on  the 
ground  of  duplicity.  The  real  points  in  the  case,  as  now 
submitted,  are,  that  there  is  no  evidence  in  the  case  to  sup- 
port the  second  plea,  consequently,  the  affirmative  being  on 
the  party  pleading  the  matter  to  the  jurisdiction,  the  plea 
must  be  found  false  and  overruled  for  want  of  evidence;  and 
the  other  plea  in  abatement  is  bad  in  substance.  The  plea 
is,  therefore,  adjudged  to  be  false  and  overruled  with  costs, 
with  leave  to  answer  to  the  merits  within  tbirty  days. 


398  McFAran  v.  Bobirsoh.  [Oir.  Ci. 

opinion  of  the  Conrt — Sawyer,  C.  J.  [September, 


MoFadden  et  al.  v.  Robinson  et  al. 

ClBCUIT  COUBT,  DiSTBICT  OF  CaLIFOBNIA. 
OCTOBEB  20,  1884. 

Rbmotal — CoNTSSTSD  QuESViON  ov  Law — Where  a  caae  has  been  removed 
to  the  circuit  conrt  under  the  act  of  oongreaa  of  1875,  on  the  ground  that 
the  suit  arose  under  the  conatitutioo,  or  laws  of  the  United  States,  it 
will  be  remanded  to  the  state  court,  unless  it  affirmatively  appears  from 
the  fftcts  alleged  in  the  record,  that  some  contested  question  of  law  will 
arise,  upon  the  constitution,  or  laws  of  the  United  States. 

Before  Sawtxb,  Circait  Judge. 

Motion  to  remand  to  the  Btate  court,  whence  the  case  was 
removed  under  the  act  of  1875. 

A.  L.  BJiodes,  for  the  complainants. 
JViUiam  Matihews^  for  the  defendants. 

Sawyer,  Circuit  Judge.  The  suit  is  in  equity,  to  quiet 
title  to  a  tract  of  land  which  is  covered  by  two  patents, 
issued  upon  confirmations  of  two  Spanish  grants,  one  for 
the  Santa  Ana  rancho,  and  the  other  for  the  Las  Bolsas 
rancho. 

The  petition  for  removal  states  as  follows:  That  the  action 
arises  under  the  act  of  March  3,  1861,  and  under  the  treaty 
of  Guadalupe  Hidalgo;  that  the  claim  of  plaintiff  is  based 
on  a  right  and  title  which  originated  under  Spain,  while 
California  was  a  province  of  Spain,  and,  also,  upon  an  ex- 
pecUenie  made  by  the  authorities  of  Mexico,  while  Califor- 
nia was  a  part  of  the  domain  of  the  republic  of  Mexico;  that 
the  grant  was  presented  by  Bernardo  Yorba  to  the  tribunals 
of  the  United  States  for  confirmation,  under  the  act  of  1851; 
that  the  claim  was,  subsequently,  confirmed,  and  a  patent 
issued  upon  the  comfirmation,  December  21,  1883;  that  the 
patent  includes  all  the  laud  in  controversy;  that  the  com- 
plainants have  acquired,  and  they  now  hold,  all  the  title  to 
the  land  in  controversy,  which  passed  by  said  Spanish  and 
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Mexican  tiUes,  and  said  patent;  and  that  they  now  claim 
the  same  under  said  title,  and  under  no  other  title;  that 
the  defendants  are  owners  in  fee  of  the  lands  in  controversy; 
that  their  rights  arise  under  a  title  granted  by  Spain,  and  a 
further  grant  by  Mexico,  while  California  was  still  a  part 
of  the  domain  of  those  countries,  respectively;  that  the 
title  is  other  and  different  from  that  held  by  complain- 
ants; that  the  title  was  held  in  1852  by  Bamon  Yorba  et 
al.;  that,  in  that  year,  it  was  presented  to  the  board  of  land 
commissioners  for  confirmation,  and  was  afterward,  finally 
confirmed;  that  patents  thereto  were  issued,  as  follows;  for 
one  undivided  half  to  Bamon  Yorba  et  ah,  on  June  9, 
1874,  and  the  other  half  to  Justo  Murillo  et  al.,  August  27, 
1877;  that  defendants  hold  all  the  title  passing  by  both 
these  last-named  patents,  and  they  hold  no  other  title;  and 
that  the  matter  in  dispute  depends  upon,  and  will  be  deter- 
mined by,  the  weight  and  force  in  law  of  the  respective 
patents,  and  titles  therefrom  derived,  held,  as  aforesaid, 
by  complainants  and  defendants. 

The  case  as  stated  in  the  petition  for  removal,  in  my 
judgment,  does  not  appear  to  present  any  disputed  question 
of  law  arising  under  the  constitution,  or  laws  of  the  United 
States.  So  far  as  appears,  neither  party  questions  the 
right  of  the  Spanish  and  Mexican  governments  to  make 
either  grant — either  the  grant  under  which  the  complainants 
claim,  or  that  under  which  the  defendants  claim.  Neither 
party  appears  to  question  the  right  of  the  grantees  of  either 
grant  to  the  protection  accorded  by  the  treaty.  Both  par- 
ties rely  upon  the  binding  and  obligatory  force,  and  effect,  of 
the  treaty.  Neither  party  denies  the  validity  of  the  act  of 
March  8, 1851.  Neither  party  denies  to  the  other  any  right 
claimed  under  that  act.  Neither  party  gives  a  different  con- 
struction to  the  act,  or  any  of  its  provisions,  from  that 
claimed  by  the  other.  Neither  party  denies  the  validity  of 
the  proceedings  of  the  other  for  a  confirmation  of  the  title 
under  which  they  claim.  Nor  the  correctness  of  the  sur- 
vey.   Nor  of  the  patent. 

.  In  respect  to  the  above  matters,  there  does  not  appear 
to  be  any  contested  question  of  law  arising  under  the  con- 
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stitntioD,  or  laws  of  the  United  States  in  the  case.  The 
only  question  in  the  cnse  seems  to  be  this:  Conceding  that 
both  parties  had  grants  of  tracts  of  land;  that  each  grant 
was  confirmed;  that  a  patent  issued  for  each  rancho  as  con- 
firmed; and  that  the  tract  in  controversy  in  this  case  is  cov- 
ered by  both  grants  and  patents — ^which  party  acquired  the 
title  to  the  tract  in  controversy?  And  that  depends  upon 
which,  in  fact,  acquired  the  oldest  effective  grant.  That 
question  is  to  be  determined  by  an  examination  of  the  pro- 
ceedings of  the  Spanish  and  Mexican  governments  in  milk- 
ing the  inchoate  grants  to  the  respective  parties,  and  upon 
the  subsequent  acts  of  the  parties,  and  Mexican  government 
under  the  grants,  and  before  the  cession  of  California  to 
the  United  States;  or  upon  the  facts  and  laws  of  Mexico,  in 
force  in  California  before  its  acquisition  by  the  United 
States.  It  should  affirmatively  appear,  that  there  will  arise 
some  contested  point  of  law  depending  upon  the  constitu- 
tion, or  laws  of  the  United  States,  and  what  the  question  is. 
Nothing  of  the  kind  affirmatively  appears  in  the  petition  or 
record.  It  appears  to  me  that  this  case  falls  within  the  rule 
adopted  in  Tra/ton  v.  Nougiiea,  4  Saw.  178,  substantially 
affirmed  by  the  United  States  supreme  court  in  Gold  Wuahivg 
Co.  V.  Keyes^  96  U.  S.  199,  and  within  the  case  of  Romie  v. 
Casanova,  91  Id.  379;  also  McStay  v.  Friedman,  92  Id.  723, 
724,  and  San  Fianciaco  v.  Scott,  111  Id.  768. 

The  cases  cited  by  defendants  do  not.  appear  to  me,  to 
conflict  with  the  doctrine  of  those  cases.  In  Hills  v.  Hous- 
ton, 4  Saw.  188,  the  whole  case  turned  upon  a  disputed 
construction  of  the  two  patents.  There  was,  clearly,  a  con- 
tested question  of  law,  arising  under  the  constitution,  and 
laws  of  the  United  States.  The  other  cases  do  not  appear 
to  determine,  or  discuss,  any  question  arising  in  this  case. 
It  is  not  enough  that  a  question  may,  possibly,  arise  under 
the  constitution  and  laws  of  the  United  States.  It  should 
be  made  to  appear  from  the  facts  stated,  that  such  a  ques- 
tion will  arise,  and  what  the  question  is,  and  how  it  will 
arise.  Should  one  arise  in  the  course  of  the  trial  in  the 
state  court,  material  to  the  correct  determination  of  the  case, 
the  ruling  of  the  state  court  may  still  be  reviewed  by  the 
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United  States  supreme  court,  on  writ  of  en-or  in  favor  of 
the  party  against  ^hom  tbe  ruling  is  made. 

Upon  tbe  views  expressed,  the  case  must  be  remanded  to 
tbe  state  court,  and  it  is  so  ordered. 


C.  T.  Parkhurst  et  al.  v.  E.  F.  Hosford  et  al. 

CiRCmT   CODBT,    DiSTKICT    OP    ObEGON. 

October  31,  1884. 

1.  Inadequacy  of  Consideration. — Mere  inadequacy  of  price  is  not  suffi- 

cient to  avoid  the  sale  of  real  property;  but  when  such  inadequacy  is 
gross  and  the  vendor  was  needy  and  of  weak  mind,  and  acted  upon  the 
impression  that  he  was  indebted  to  the  vendee  when  he  was  not,  equity 
will  give  relief  by  treating  the  vendee  as  the  trustee  of  the  property  for 
the  benefit  of  the  vendor  or  his  representatives.  Four  hundred  dollars 
held  to  be  a  grossly  inadequate  price  for  property  worth  not  less  than  one 
thousand  five  hundred  dollars. 

2.  iNrtANn-y — Opinion  op  Non-profes«iokal  WrrNK«s. — Upon  the  trial  of 

an  issue  involving  the  sanity  of  a  person,  the  opinion  of  a  non-profes- 
sional witness,  based  upon  his  own  observations,  is  competent  evidence, 
and  is  entitled  to  weight,  according  to  the  intelligence  of  the  witness, 
his  means  of  information,  and  the  character  of  the  derangement. 

3.  KoncE  OF  Prior  Equity. — A  purchaser  of  real  property  for  a  valuable 

consideration  is  not  aflfeoted  by  notice  of  a  prior  adverse  equity  received 
from  a  stranger  or  person  not  interested  in  the  property;  nor  will  mere 
rumors  or  hearsay  concerning  such  equity  and  communicated  by  such 
person  be  sufficient  to  put  him  on  inquiry  and  charge  him  with  knowl- 
edge of  the  facts  that  he  might  have  thereby  learned. 

Before  Deady,  District  Judge. 

Mr.  Bvfus  Malhry  and  Mr.  WiUiam  M.  Ramsey ^  for  the 
plaintiffs. 

Mr.  W.  H.  Holmes,  for  the  defendant  Hosford. 

Mr.  E.  J.  Dawue,  for  the  defendant  Schindler. 

Deady,  J.  The  plaintiff,  C.  T.  Parkhurst,  and  fifteen 
others,  citizens  of  Kansas,  Illinois,  Massachusetts,  Indiana, 
New  York,  atfd  California,  respectively,  bring  this  suit 
against  E.  F.  Hosford  and  John  Schindler,  citizens  of  the 
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state  of  Oregon,  for  relief  against  a  oonveyanoe  made  by 
Lewis  Parkhnrst  in  his  life«time  to  the  defendant  Hosford, 
of  a  tract  of  land  situate  in  Polk  county,  and  containing 
three  hundred  and  eighteen  acres;  and  also  a  subsequent 
conveyance  made  by  said  Hosford  of  a  portion  of  the  same 
premises  to  the  defendant  Schindler,  upon  the  ground  of 
the  insanity  or  imbecility  of  Parkhurst  at  the  date  of  the 
conveyance  to  Hosford  and  the  inadequacy  of  the  consid- 
eration therefor. 

The  case  was  heard  on  the  bill,  answer,  and  replication 
thereto,  and  the  evidence.  The  defendants  answered  sep- 
arately, but  not  under  oath.  The  answer  of  Schindler  con- 
tains the  defense  that  he  was  a  purchaser  in  good  faith  and 
for  a  valuable  consideration;  and  also  the  statute  of  lim- 
itations. 

The  answers,  not  being  under  oath,  are  not  evidence  for 
the  defendants,  and  the  rule  invoked  by  counsel  for  Hos- 
ford, that  his  answer  must  be  taken  for  true  unless  over- 
come by  the  testimony  of  two  witnesses,  or  that  of  one  wit- 
ness and  circumstances  equivalent  to  another,  does  not 
apply. 

The  answer  of  Hosford  admits  the  convevance  from  Park- 
hurst  to  him  and  from  him  to  Schindler,  but  denies  the 
insanity  of  the  former,  and  the  inadequacy  of  the  consid- 
eration, and  the  alleged  value  of  the  premises  now  and  at 
the  time  of  such  conveyances. 

The  evidence  is  voluminous  and  quite  contradictory  on 
the  disputed  points.  The  plaintiffs  examined  thirty-two 
witnesses,  whose  testimony  covers  three  hundred  and  five 
legal-cap  pages,  while  the  defendants  examined  thirty-seven, 
whose  testimony  covers  four  hundred  and  sixteen  such 
pages. 

The  following  facts  are  admitted  or  satisfactorily  proved : 

Lewis  Parkhurst  was  a  native  of  Dana,  Massachusetts, 
from  whence.he  emigrated  to  Wisconsin  in  1843,  and  thence 
to  Oregon  in  1848.  Soon  after  he  occupied  the  premises  in 
question,  and  some  time  in  1850  became  a  settler  thereou 
under  the  donation  act  of  September  twenty  ••seventh  of  that 
^ear.    Having  subsequently  complied  with  the  provisions 
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of  said  act,  tbe  land  was  set  off  to  him,  by  the  proper  au- 
thority, as  claim  No.  70,  and  on  February  9,  1866,  a  patent 
was  issued  to  him  therefor. 

This  donation  includes  parts  of  sections  8,  9,  and  10,  in 
township  7  south,  of  range  3  west,  and  is  situate  in  Polk 
county,  on  the  west  bank  of  the  Wallamet  river,  about  three 
miles  below  Salem.  About  one  third  of  it  is  prairie,  and 
the  rest  of  it  is  covered  with  scattered  timber  and  brush, 
and  the  greatest  portion  of  it  is  bottom-land,  consisting  of 
a  dark  sandy  loam,  and  in  extreme  high  water  is  subject  to 
overflow. 

Parkhurst  was  born  in  1817,  and  was  never  marriedi  He 
lived  alone  in  a  cabin  on  his  donation,  and  maintained  him- 
self principally  by  day*s  work  in  the  neighborhood.  The 
defendant  Hosford  and  his  brother,  C.  O.  Hosford,  settled 
on  the  public  land  adjoining  Parkhurst's  donation  about 
1849,  and  for  some  years  thereafter  the  latter  worked  more 
or  less  as  a  sawyer  in  the  defendant's  saw-mill.  Parkhurst 
was  a  methodist,  and  so  are  the  Hosfords — G.  O.  Hosford 
being  a  preacher  in  that  denomination,  and  on  this  account, 
as  well  as  their  nearness  of  residence,  Parkhurst  appears  to 
have  been  more  intimate  with  them  than  any  one  else,  and 
had  great  confidence  in  the  defendant.  In  time  he  seems 
to  have  been  possessed  with  the  idea  that  he  was  Jesus 
Christ,  the  lion  of  Judah,  and  claimed  the  right  to  have 
carnal  communication  with  women  at  his  pleasure. 

In  1860  he  was  arrested  on  a  charge  of  an  indecent  assault 
upon  a  woman  of  the  neighborhood,  a  connection  of  G.  O. 
Hosford,  and  was  discharged  on  giving  bond  in  the  sum 
of  two  hundred  and  fifty  dollars  for  his  good  behavior.  The 
evidence  on  this  point  is  indefinite,  but  nothing  more  was 
done  in  the  matter,  and  it  is  probable  that  the  charge  was 
not  well  founded,  and  was  predicated  as  much  on  his  fool- 
ish talk  about  women  as  anything  else.  But,  however  this 
may  be,  Parkhurst  was  by  some  means  impressed  with  the 
idea  that  he  was  in  danger  of  being  mobbed  on  that  account, 
and  left  the  county,  and  went  to  G.  O.  Hosford*s,  who  had 
about  the  same  time  removed  to  Multnomah  county,  and  set- 
tled a  short  distance  east  of  Mt.  Tabor,  for  whom  he  worked 
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OD  the  farm  about  three  months.  Then  he  probably  went  to 
the  east  of  the  Cascade  monntains  in  the  direction  of  the  gold 
mines  that  were  discovered  there  about  this  time.  In  the 
winter  of  1861-2  C.  O.  Hosford  says  lie  roomed  a  while  in 
Portland,  and  that  he  worked  for  him  again  six  weeks  during 
the  summer  of  1862;  and  in  the  fall  of  that  year  he  returned 
to  his  donation  and  assisted  the  defendant  Hosford  in  build- 
ing a  house  on  the  latter's  place.  In  the  spring  of  1863  he  left 
the  country  again  and  went  to  Washington  territory  and 
**  took  up"  a  homestead  on  Mill  plain  about  two  miles  back 
of  the  Columbia  river  and  eight  miles  above  Vancouver,  and 
about  six  miles  east  of  C.  0.  Hosford's  place.  lu  January, 
1864,  he  sent  a  letter  from  there  to  C.  O.  Hosford  for  the  de- 
fendant, in  which  he  proposed  to  sell  the  latter  his  donation 
for  the  sum  of  four  hundred  dollars,  stating  at  the  same  time 
it  was  ''worth  five  thousand  dollars  in  gold  and  silver;'*  but 
that  he  was  willing  to  sell  it  for  ''a  little  price,'*  so  as  to 
pay  the  defendant  Hosford  what  he  owed  him,  which  he 
said  was  "about  two  hundred  and  fifty  dollars,*'  and  to  "get 
a  little  money  "  for  his  present  needs.  On  the  receipt  of 
this  letter  the  defendant  Hosford  went  to  his  brother's  place, 
from  which  they  both  went  to  Mill  plain,  where  they  found 
Farkhurst  alone  in  a  hut  in  the  timber,  and  very  anxious 
for  one  hundred  and  fifty  dollars  wherewith  to  purchase  an 
outfit  to  enable  him  to  be  employed  in  driving  cattle  to  the 
mines  east  of  the  Cascade  mountains.  On  the  same  day — 
February  twelfth — the  terms  of  the  sale  were  agreed  on, 
and  they  all  then  went  to  Vancouver,  where  Parkhurst  exe- 
cuted a  conveyance  of  the  premises  to  the  defendant  Hos- 
ford, which  the  latter  had  prepared  beforehand  and  brought 
with  him,  in  the  presence  of  C.  O.  Hosford  and  H.  K. 
Hiues,  a  methodist  preacher  of  that  place,  in  consideration 
of  the  sum  of  four  hundred  dollars,  paid  as  follows:  two 
hundred  dollars  in  currency  as  the  equivalent  of  one  hun- 
dred and  fifty  dollars  in  coin,  though  it  was  not  then  worth 
more  than  sixty-five  cents  on  the  dollar,  and  the  discharge 
of  the  said  indebtedness  of  two  hundred  and  fifty  dollars 
without  interest,  although  the  defendant  wanted  to  charge 
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interest  thereon  for  four  or  five  years  at  the  rate  of  two  per 
centum  per  month. 

Within  a  year  after  this  transaction  Parkhurst  returned 
to  tbe  neighborhood  of  the  defendant,  without  any  means, 
and  took  up  his  abode  in  the  old  cabin  on  his  donation, 
saying,  with  much  emphasis,  that  he  had  come  there  to  stay. 
Thenceforth  he  had  led  an  aimless  life,  living  mainly  ou 
raw  vegetables,  going  dirty  and  ragged,  and  often  sleep* 
ing  in  the  fence  corners,  saying  that  the  devils  would  not 
let  him  sleep  in  the  cabin,  until  August  18,  1866,  when  on 
the  petiton  of  sundry  of  the  neighbors  he  was  brought  be* 
fore  the  county  judge  of  Polk  county  and  duly  committed  to 
the  insane  asylum,  under  theactof  September  27, 1862  (Or. 
Laws,  620),  as  an  indigent  insane  person,  where  he  re- 
mained until  his  death,  on  November  30,  1879,  leaving  the 
plaintiffs,  his  brothers  and  sisters  or  their  children,  his 
sole  heirs. 

When  first  committed  to  the  asylum,  Parkhurst  was 
classed  among  the  "doubtful"  patients,  but  after  two  years 
he  was  placed  among  the  ''incurables,*'  where  he  remained 
until  his  death.  To  the  last  he  was  impressed  with  the  idea 
that  some  pei'sons  in  Polk  county  wanted  to  kill  him;  and 
he  also  fancied  some  one  was  trying  to  chloroform  him. 

The  evidence  as  to  the  value  of  the  donation  is  very  con- 
tradictory. But  I  am  satisfied  that  at  the  date  of  the  con* 
veyance  to  the  defendant  it  was  not  worth  less  than  five 
dollars  an  acre,  and  probably  more.  Mr.  B.  F.  McClench, 
a  disinterested  and  competent  witness,  who  has  lived  within 
four  miles  of  the  land  since  1852,  swears  that  in  1864  it  was 
worth  from  six  to  eight  dollars  an  acre,  and  from  twelve  to 
fifteen  dollars  at  the  commencement  of  this  suit. 

But  the  sale  by  the  defendant  Hosford  of  two  thirds  of 
the  land  to  the  defendant  Schindler,  in  1881,  for  eight  doU 
lars  and  fifty  cents  an  acre,  is  a  material  circumstance  upon 
this  question  of  value.  It  has  been  suggested  in  the  argu- 
ment that  Hosford  made  this  sale  for  less  than  the  land  was 
really  worth,  under  the  apprehension  that  the  heirs  were 
about  to  claim  it.  But  there  is  no  direct  proof  to  that 
effect,  and  nothing  in  the  circumstances  gives  any  counte- 
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nauce  to  the  snggestion.  The  grantor  appears  to  be  a 
shrewd  man,  in  good  circumstances,  and  no  immediate  want 
of  money.  Neither  did  the  sale  exonerate  him  from  liabil- 
ity in  the  premises,  as  his  deed  to  Schindler  contained  a 
covenant  of  general  warranty,  for  any  breach  of  which  he  is 
well  able  to  respond  in  damages. 

But  the  consideration  named  in  the  Parkhurst  deed — four 
hundred  dollars — is  less  than  one  third  of  the  real  value  of 
the  property  at  the  time  of  the  sale;  and  upon  any  view  of  tlje 
matter,  this  must  be  regarded  as  a  grossly  inadequate  price 
therefor.  (Seymour  v.  Ddancey,  6  Johns.  Ch.  222;  2  Pom- 
eroy's  Eq.  Jur.,  sec.  927,  note  3.)  But  as  Parkhurst  had  a 
right  to  sell  his  land  to  Hosford  for  any  price  he  chose,  or 
even  give  it  to  him,  the  mere  fact  of  gross  inadequacy  of  price 
is  not  of  itself  sufficient  to  avoid  the  sale.  (1  Story's  Eq. 
Jur.,  sec.  245;  Seymour  v.  Delaiicey,  6  Johns.  Ch.  232;  2  Pom- 
eroy's  Eq.  Jur.,  sec.  926.)  But  the  disproportion  between 
the  price  and  the  value  of  the  subject  is  so  great  in  this  case 
as  to  cast  the  burden  of  explanation  on  the  vendee,  and 
require  him  to  show  that  the  vendor  with  a  true  knowledge 
of  all  the  circumstances  deliberately  fixed  on  this  price. 
But  where  the  transaction  purports  to  be  a  sale,  and  there 
is  nothing  in  the  circumstances  of  the  case  or  the  relations 
of  the  parties  to  suggest  that  the  vendor  intended  or  might 
have  made  the  vendee  the  recipient  of  his  bounty,  under 
the  guise  of  a  sale,  for  a  very  inadequate  or  mere  nominal 
consideration,  such  gross  inadequacy  of  price  may  furnish 
satisfactory  evidence  of  some  serious  overreaching  or  advan- 
tage on  the  part  of  the  vendee  as  would  justify  the  interfer- 
ence of  a  court  of  equity.  (1  Story's  Eq.  Jur.,  sec.  246;  2 
Pomeroy's  Eq.  Jur.,  sec.  928,  note.) 

Now  there  is  nothing  in  the  circumstances  of  this  case  to 
indicate  that  Parkhurst  would  knowingly  and  deliberately 
dispose  of  his  property  to  Hosford  for  anything  less  than 
its  real  value. 

His  only  apparent  motive  for  making  the  sale  to  Hosford 

was  to  pay  him  what  he  seemed  to  think  he  owed  him,  and 

to  obtain  a  little  money  to  meet  his  present  and  urgent  ne- 

essities.    Add  to  this  what  I  think  was  always  present  in 
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his  mind,  the  apprehension  of  danger  from  parties  in  Polk 
county,  which  made  him  more  or  less  afraid  to  live  there. 

He  declared  at  the  time  of  the  disposition  of  the  property 
that  it  was  worth  ''five  thousand  dollars  in  gold  and  silver," 
and  although  there  was  an  attempt  made,  both  in  the  evi» 
dence  and  the  argument,  to  show  that  he  meant  five  hundred 
dollars,  it  came  to  nothing.  Parkhurst  was  evidently  a  man 
of  limited  education,  and  the  letter  in  which  he  proposed  to 
dispose  of  his  donation  is  somewhat  difficult  in  places  to 
decipher,  more  on  account  of  the  chirography  than  the 
orthography,  though  that  is  peculiar — but  the  words  ''five 
thousand  dollars"  are  as  plain  as  any  in  it,  and  could  not 
well  be  mistaken  for  "five  hundred." 

And  first,  was  Parkhurst  mistaken  about  the  indebtedness 
to  Hosford  ?  and  was  he  induced  to  part  with  his  laud  upon 
a  false  impression  in  that  respect?  There  is  no  doubt  but 
Parkhurst  thought  be  owed  Hosford  two  hundred  and  fifty 
dollars,  and  I  think  the  discharge  of  this  obligation  was  a 
controlling  circumstance  in  the  disposition  of  his  property 
to  the  latter.  Upon  the  evidence,  however,  minus  Park*- 
hni*st's  admission,  I  am  of  the  opinion  that  the  indebted- 
ness is  not  proved;  and  that  the  attempt  to  do  so  is  very 
unsatisfactoiy,  and  calculated  to  cast  suspicion  upon  the 
whole  transaction. 

In  the  spring  of  1883  the  plaintiff,  0.  T.  Parkhurst,  came 
to  Oregon  to  look  after  this  matter  for  himself  and  co- 
plaintiffs.  They  had  lost  sight  of  the  deceased,  and  do  not 
appear  to  have  known  anything  of  his  death,  or  the  disposi- 
tion of  his  property  until  1881.  Parkhurst  visited  the  de- 
fendant Hosford  at  his  house  twice  in  the  month  of  April, 
1883,  with  a  view  of  a  settlement.  According  to  Parkhurst's 
testimony,  Hosford  first  told  him  that  the  deceased  owed 
him  eight  hundred  dollars,  and  that  he  bought  the  property 
for  six  hundred  dollars,  having  done  so  to  get  what  he  owed 
him,  but  on  looking  at  the  deed,  admitted  he  only  paid  four 
hundred  dollars.  Hosford  also  produced  the  letter  from 
the  deceased,  and  read  it  to  the  witness  as  if  the  latter  had 
said  the  place  was  worth  only  five  hundred  dollars  instead 
of  five  thousand  dollars;  and  his  wife,  who  was  present, 
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read  it  the  aame  way.  Hosford  said  this  eight  hundred 
dollars  was  for  money  loaned  to  the  deceased  to  live  on,  and 
two  hundred  and  fifty  dollars  he  had  to  pay  as  security  on  a 
bond  to  get  the  deceased  out  of  jail,  and  money  he  had  to 
pay  the  sheriff  for  expenses.  At  the  second  interyiew  Hugh 
y.  Matthews  was  present  with  Parkhurst,  and  he  testifies 
that  on  that  occasion  the  latter  taxed  Hosford  with  having 
read  the  letter  to  him  on  the  former  interview  wrongly  iu 
respect  to  the  phrase  "five  thousand  dollars/'  and  Hosford 
did  not  deny  it.  Both  testify  that  be  admitted  that  the 
deceased  was  a  weak-minded  man,  and  sometimes  insane  ou 
the  subject  of  religion,  but  claimed  that  he  was  all  right  at 
the  time  of  the  sale  and  conveyance  of  the  land. 

In  his  testimony,  Hosford  denies  having  read  the  letter 
wrongfully  in  respect  to  the  value  of  the  land,  or  that  he 
told  the  plaintiff  he  went  security  for  the  deceased,  and  had 
to  pay  two  hundred  and  fifty  dollars  on  that  account  or  to 
get  him  out  of  jail,  but  stated  that  he  was  indebted  to  him 
in  the  sum  of  two  hundred  and  fifty  dollars  for  small  amounts 
of  money  loaned  to  him  atone  time  and  another,  he  couldn't 
say  when,  and  for  one  hundred  and  seventy-two  dollars  or 
seventy -two  dollars  advanced  to  Mr.  Holman,  sheriff  of  the 
county,  when  deceased  was  under  arrest,  to  enable  him  to 
go  east  of  the  mountains,  and  that  he  never  kept  any  mem- 
orandum of  these  transactions  or  took  any  obligation  or  ac- 
knowledgment from  the  deceased  on  account  of  them. 

In  his  answer,  Hosford  states  that  this  sum  of  one  hun- 
dred and  seventy-two  dollars  or  seventy-two  dollars  was  ad- 
vanced by  him  to  some  one,  presumably  the  sheriff,  at  the 
request  of  Parkhurst,  as  he  understood,  to  procure  his  dis- 
charge from  imprisonment.  But  it  does  not  appear  that  he 
had  any  personal  communication  with  Parkhurst  from  some 
time  before  the  latter's  arrest,  until  the  full  of  1862,  but 
rather  the  contrary. 

There  is  no  evidence  that  there  ever  was  any  breach  of 
the  bond  given  by  Parkhurst  to  keep  the  peace,  and  the 
contrary  is  the  reasonable  inference  from  all  the  facts;  and 
therefore  it  is  quite  certain  that  Hosford  never  was  called 
upon  to  pay  the  penalty  of  it.     And  if  he  ever  deposited 
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any  money  in  lieu  of  such  bond,  as  was  saggested  on  the 
argument  that  he  might  have  done,  it  was  not  forfeited 
either  for  the  same  reason,  and  in  the  due  course  of  pro- 
ceeding must  have  been  returned  to  him  within  six  months 
— the  limit  for  which  a  security  to  keep  the  peace  could  then 
have  been  required.     (Or.  Code,  1854-5,  p.  242.) 

True,  the  magistrate  who  took  this  security  might  also 
have  required  Parkhurst  to  pay  the  costs  of  the  examiuation, 
and  in  default  thereof  have  committed  him  (Or.  Code, 
1854-5,  p.  243);  and  the  defendant  Hosford  might  have 
furnished  the  money  for  that  purpose  and  thereby  procured 
his  discharge  from  imprisonment,  as  he  alleges  in  his  an- 
swer he  did. 

But  there  is  no  evidence  of  anything  of  this  kind,  nor  is 
there  any  claim  or  suggestion  to  that  effect  in  the  argument 
or  brief  of  counsel.  Besides,  Hosford  has  deliberately 
testified  that  he  gave  the  money  to  the  sheriff  at  the  re- 
quest of  Parkhurst,  as  he  understood,  not  to  procure  the 
discharge  of  the  latter  from  imprisonment,  but  to  enable 
him  to  go  to  the  mines. 

Neither  does  it  appear  reasonable  that  Hosford  would 
advance  money  to  a  third  person  for  Parkhurst  without  any 
written  request  or  communication  from  the  latter,  for  such 
an  indefinite  purpose  as  either  to  get  him  out  of  jail  or  to  en- 
able him  to  go  to  the  mines,  without  taking  a  receipt  or  some 
written, evidence  of  the  fact;  and  it  is  also  improbable  that 
he  would  furnish  money  for  such  a  pui'pose  under  such  cir- 
cumstances aud  make  no  memorandum  of  it,  nor  be  able  to 
now  state  the  amounts  any  more  definitely  than  that  it  was 
either  one  hundred  and  seventy-two  dollars  or  seventy-two 
dollars. 

The  prayer  of  the  bill  is  that  the  conveyance  to  Hosford 
be  declared  null  and  void  and  of  no  effect,  or  that  he  and 
his  grantee  Schindler  be  required  to  convey  the  premises 
to  the  plaintiffs. 

If  Parkhurst,  at  the  date  of  the  conv^ance  to  Hosford, 
was  a  lunatic — a  person  generally  insane — incapable  of  un- 
derstanding and  acting  intelligently  in  the  ordinary  affairs 
of  life,  his  deed  is  not  only  voidable,  but  void.    This  point 
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is  now.  settled  for  this  court  by  the  decision  of  the  sapreme 
court  in  Dexter  v.  Holly  15  Wall.  9. 

A  number  of  witnesses  have  testified  pro  and  con  on  the 
question  of  Parkhurst's  insanity,  but  none  of  them  are 
medical  experts;  and  the  evidence  is  objected  to  by  the  de- 
fendants on  that  ground.  The  witnesses  knew  Parkhurst 
in  his  life-time,  more  or  less  intimately,  and  having  stated 
their  relations  with  him  and  means  of  knowledge,  expressed 
their  opinion  as  to  his  sanity. 

The  Oregon  code  of  civil  procedure,  sec.  696,  subd. 
10,  permits  an  intimate  acquaintance  to  testify  as  to  the 
sanity  of  a  person — the  reason  of  the  opinion  being 
given.  But  the  admissibility  of  evidence  in  the  national 
courts,  in  equity  and  admiralty  cases,  is  not  governed  by 
the  law  of  the  state,  but  by  the^  general  rules  of  evidence 
as  established  by  the  decisions  of  the  courts  and  defined 
by  approved  authors  and  commentators.  Neither  section 
858  of  the  revised  statutes,  regulating  the  competency  of 
witnesses  in  the  national  courts,  nor  section  914,  prescrib- 
ing the  law  of  procedure  and  practice  in  civil  actions,  at 
common  law,  therein,  touch  the  question. 

The  question  of  the  admissibility  of  the  opinion  of  a  non- 
professional witness  upon  an  issue  of  insanity  came  before 
the  supreme  court  lately  in  the  case  of  the  Conn.  M.  L.  Li^ 
durance  Company  v.  Lathrop,  111  TJ.  8.  612,  when  it  was 
held  admissible.  In  delivering  the  opinion  of  the  court, 
Mr.  Justice  Harlan  said : 

''Whether  an  individual  is  insane  is  not  always  best 
solved  by  abstruse  metaphysical  speculations,  expressed  in 
the  technical  language  of  medical  science.  The  common- 
sense,  and  we  may  add,  the  natural  instincts,  of  mankind 
reject  the  supposition  that  only  experts  can  approximate 
certainty  upon  such  a  sutject."  And  the  *'  judgment"  of  a 
non-professional  witness,  he  adds,  ''based  upon  personal 
knowledge  of  the  circumstances  involved  in  such  an  inquiry, 
certainly  is  of  value,  because  the  natural  and  ordinary  oper- 
ations of  the  human  intellect,  and  the  appearance  and  con- 
duct of  insane  persons,  as  contrasted  with  the  appearance 
and  conduct  of  persons  of  sound  mind,  are  more  or  less  un- 
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derstood  and  recognized  by  every  one  of  ordinary  intelli- 
gence who  comes  in  contact  with  bis  species."  It  is  not 
suggested  in  the  opinion  that  any  particular  degree  of  inti- 
macy should  have  existed  between  the  witness  and  the  per- 
son whose  sanity  is  the  subject  of  inquiry,  but  that  the 
weight  to  be  given  to  the  witnesses'  opinion  must  depend 
upon  the  intelligence  manifested  by  him  on  his  examination, 
''and  upon  his  opportunities  to  ascertain  all  the  circum- 
stances that  should  properly  affect  any  conclusion  reached," 
as  well  as  the  degree  and  character  of  the  insanity. 

Upon  the  issue  of  insanity  the  burden  of  proof  is  on  the 
plaintiffs.  The  law  presumes  that  Parkhurst  was  sane,  and 
capable  of  disposing  of  his  property  in  any  way  he  chose. 
{Hall  V.  Unger,  4  Saw.  680.) 

His  commitment  to  the  insane  asylum  by  the  county 
judge  of  Polk  county,  in  August,  1866,  as  an  "indigent  in- 
sane "  person,  is  prima/acie  evidence  of  his  general  insanity 
at  that  time,  and  so  long  thereafter  as  he  was  confined  in 
the  asylum  in  pursuance  of  the  same.  But  how  far,  if  at 
all,  the  result  of  this  inquiry  affects  the  question  of  Park- 
hurst's  insanity  in  February,  1864,  depends  on  circum- 
stances. So  far  as  it  indicates  a  habitual  and  chronic 
lunacy  which  in  its  nature  was  likely  to  have  existed  for 
some  considerable  period  of  time  prior  thereto,  it  tends  to 
show  unsoundness  of  mind  in  1864. 

Dr.  J.  B.  Sites,  the  physician  who  examined  the  de- 
ceased on  the  inquiry  before  the  county  judge,  and  on 
whose  certificate  he  was  committed  to  the  asylum,  states 
therein  that  "the  supposed  cause"  of  his  insanity  was  "re- 
ligious enthusiasm  and  self-abuse." 

But  the  evidence  is  not  satisfactory  to  my  mind  that 
Parkhurst  was  generally  insane — non  compos  meittis,  in 
February,  1864,  or  prior  thereto,  so  that  he  was  incapable 
of  making  a  contract.  At  the  same  time,  it  is  manifest  that 
he  was  drifting  that  way  or  sinking  in  the  scale  of  sanity 
from  the  time  of  his  arrest  in  1860,  and  it  is  probable  that 
that  fact,  with  the  attending  circumstances,  did  much  to  im- 
pair his  mental  equilibrium.  Two  delusions  or  manias  fol- 
lowed this  event,  and  were  largely  consequences  of  it:  One, 
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that  a  mob  in  Polk  couuty  purposed  to  do  him  bodily  harm; 
and  another,  that  Hosford  had  in  some  way  incurred  an  ex- 
pense or  charge  of  two  hundred  and  fifty  dollars  in  getting 
him  out  of  the  clutches  of  the  law.  It  is  not  proved  that 
Hosford  intentionally  caused  or  directly  promoted  or  en^ 
courflged  these  delusions,  although  there  are  some  circum* 
sbinces  in  the  case  calculated  to  excite  suspicion  that  he 
did.  For  instance,  at  the  time  of  the  purchase  of  the  prem- 
ises he  undertook  to  make  Parkhurst  believe  that  he  owed 
him  interest  on  the  two  hundred  and  fifty  dollars  at  the  rate 
of  two  per  centum  per  month  for  about  five  years,  which 
would  have  amounted  to  three  hundred  dollars,  and  swal- 
lowed up,  twice  over,  the  small  sum  in  money  which  Park- 
hurst was  expecting  to  receive  for  his  present  necessities; 
and  this,  too,  in  the  face  of  the  fact  that  by  his  own  ad- 
mission there  was  no  contract  to  pay  interest,  and  when  he 
must  have  known  that  by  the  act  of  October  16,  1862  (Or. 
Laws,  623),  then  in  force,  that  only  ten  per  centum  per  au« 
num  could  be  recovered  in  any  case  where  there  was  no  con- 
tract to  pay  more,  and  then  only  for  twelve  per  centum  per 
annum;  and  that  prior  to  that  time  there  was  no  law  reg- 
ulating interest  in  the  state,  and  that  none  was  recoverable 
except  where  there  was  a  special  contract  to  that  effect. 
And  poor  old  Parkhurst  does  not  seem  to  have  known 
enough  to  dispute  directly  this  unconscionable  claim,  but 
prompted  by  his  necessities,  he  pushed  it  one  side,  insisting 
liiat,  however  that  might  be,  his  proposition  was  that  he 
would  take  one  hundred  and  fifty  dollars  over  and  above 
what  he  owed  Hosford,  be  that  more  or  less,  which  sum 
was  finally  paid  him  in  greenbacks  at  twenty  dollars  more 
than  their  market  value. 

But  while  it  is  not  proved  that  Hosford  is  responsible 
for  the  delusions  under  which  Parkhurst  labored,  it  does 
satisfactorily  appear  that  he  took  advantage  of  them  to 
purchase  the  premises  for  a  grossly  inadequate  price,  from 
a  man  who  had  long  confided  in  him,  and  whom  he  knew  to 
be  much  in  want  and  generally  weak  in  mind.  This  being 
the  case,  the  sale  and  conveyance  to  Hosford  was  inequi- 
table, fraudulent,  and  unjust.    {ScovUl  v.  Barney^  4  Or.  291; 
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Holmes  v.  Holmes^  1  Saw.  103;  2  Pomeroy's  Eq.  Jur.,  see- 
928.)  Aud  so  far  as  he  is  coDcerned,  he  mast  be  treated  as 
trustee  for  the  heirs. 

The  defendant  Schindler  is  a  hona  fide  purchaser  for  a 
Tuluable  consideration,  unless  it  appears  that  he  had  notice 
of  the  plaintiff's  equity  at  the  time  he  made  the  purchase 
or  information  thereof  sufficient  to  put  him  on  inquiry, 
Ti'hereby  he  might  have  ascertained  the  fact. 

The  only  evidence  upon  this  point  is  the  testimony  of  M. 
Croisan,  a  German,  who  appears  to  have  lived  in  the  neigh- 
borhood from  about  1876. 

He  testifies  that  about  the  time  Schindler  was  negotiat- 
ing for  the  purchase  of  this  land  he  told  him,  substantially, 
that  there  would  be  trouble  about  it  some  day;  that  the 
general  talk  was  that  Hosford  had  gotten  the  land  unjustly 
from  a  crazy  man.  This  is  denied  by  Schindler  in  a  gen- 
eral way,  to  the  effect  that  he  had  never  heard  anything 
against  Hosford  s  title;  and  from  the  fact  that  he  is  a  Qer- 
man  and  does  not  speak  English,  and  appears  to  have  been 
poorly  interpreted,  his  testimony  is  general,  vague,  aud 
indefinite. 

But  admitting  that  Croisan  told  him  what  he  said  he  did, 
it  is  not  sufficient  to  charge  him  with  either  *' notice"  or 
"knowledge"  of  the  plaintiff 's  equity  or  the  invalidity  of 
Hosford*s  title.  It  did  not  constitute  ''  notice,"  because 
Croisan  was  a  mere  stranger  to  the  property  and  the  parties, 
and  in  no  way  interested  in  the  transaction.  (2  Pomeroy*s 
Eq.  Jur.,  sec.  602;  Hardy  v.  Harbin^  1  Saw.  203.)  It  did  not 
impart  ''knowledge"  of  the  plaintiff's  equity  to  Schindler, 
because  Oroisan  knew  nothing  about  the  matter,  and  did 
not  profess  to.  He  only  repeated  what  he  said  was  rumored 
in  the  neighborhood-^that  Hosford  had  obtained  the  prop- 
erty of  a  crazy  man,  unjustly,  some  sixteen  or  more  years 
before.  Neither  was  it  sufficient  ''information"  to  pnt 
Schindler  on  inquiry.  It  furnished  him  no  clew  or  guide 
to  an  investigation  of  the  matter,  and  pointed  to  no  person 
or  place  where  information  could  be  obtained. 

If  a  person  about  to  purchase  an  interest  in  real  property 
obtains  or  receives  information  tending  to  show  the  exist- 
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ence  of  a  prior  adverse  right  to  such  interest,  which  in- 
formation, considering  its  character  and  sonrce,  is  sufficient 
to  put  a  prudent  man  on  inquiry,  which  inquiry,  if  prose- 
cuted with  reasonable  diligence,  would  lead  to  a  discovery 
of  such  prior  adverse  interest,  then  the  reasonable  infer- 
ence is  that  he  acquired  such  knowledge  and  had  actual 
notice  thereof. 

And  if  such  person  negligently,  or  for  the  purpose  of 
keeping  himself  in  ignorance,  fail  to  make  such  inquiry, 
he  is  nevertheless  chargeable  with  '*  notice  "  of  the  facts  he 
might  thereby  have  ascertained. 

But  such  person  is  not  affected  by  mere  rumors,  hearsay 
statements,  vague  suggestions,  surmises,  and  the  like,  con- 
cerning the  existence  of  such  prior  adverse  interest.  The  in- 
formation must  be  credible  in  its  character  and  source,  and 
sufficiently  circumstantial  to  furnish  him  with  a  palpable 
clew  or  guide  by  means  of  which  he  may  investigate  the 
matter  and  ascertain  the  truth.  (1  Story's  Eq.  Jur.,  sec. 
400  a;  2  Pomeroy's  Eq.  Jur.,  sec.  597.) 

In  1881  Schindler  had  no  means  of  ascertaining  whether 
Parkhurst  was  insane  or  not  in  1861.  The  information 
which  Croisan  says  he  gave  him  on  the  subject  amounted  to 
nothing.  Even  after  this  thorough  investigation  of  the  sub- 
ject, with  the  aid  of  the  process  of  this  court  and  the  dili- 
gence and  astuteness  of  learned  and  industrious  counsel, 
this  court  is  unable  to  say  that  Parkhurst  was  generally  in- 
sane at  the  date  of  his  conveyance  to  Hosford,  and  that 
therefore  the  same  is  ipso  facto  void  and  of  none  effect. 

I  find  that  the  defendant  Schindler  is  a  purchaser  in  good 
fiiith  and  for  a  valuable  consideration,  without  notice  or  in- 
formation of  the  prior  equity  of  the  plaintiffs,  and  therefore 
the  bill  as  to  him  must  be  dismissed  with  costs. 

As  to  the  defendant  Hosford,  a  decree  will  be  entered 
that  within  thirty  days  he  convey  to  the  plaintiffis  by  a  good 
and  sufficient  deed,  with  a  warranty  against  his  own  acts, 
that  portion  of  the  Parkhurst  donation  not  heretofore  con- 
veyed by  him  to  the  defendant  Schindler,  and  that  he  also 
pay  to  the  plaintiff  a  sum  of  money  equal  to  the  price  re- 
ceived by  him  from  said  Schindler  for  the  remainder  of  said 
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doDation,  to  wit,  the  sam  of  one  thousand  eight  hundred 
and  four  dollars  and  eighty-five  cents,  together  with  four 
hundred  and  fifty^seven  dollars  and  twenty-two  cents,  the 
legal  interest  thereon  from  the  date  of  the  sale  to  Behind- 
ler,  to  wit,  August  29,  1881,  in  all  the  sum  of  two  thousand 
two  hundred  and  sixty-two  dollars  and  seven  cents,  and  that 
in  default  of  said  payment  within  thirty  days,  the  plaintifi's 
have  execution  therefor. 

The  bill  also  prays  for  an  account  of  the  rents  and  profits, 
but  tbe  matter  was  not  pressed  on  tbe  argument,  and  I  have 
concluded  on  the  evidence  that  the  amount  paid  Parkhnrst, 
with  that  expended  in  taxes,  repairs,  and  improvements,  is 
sufficient  to  offset  the  claim  for  rents  and  profits. 


George  C.  Hickox  v.  Simon  G.  Elliott,  Ben 
HoLLADAT,  Joseph  Holladat,  and  William 
H,  Effingeb. 

CiRCurr  CouBT,  District  op  Oregon. 
November  12, 1884. 

1.  Limitations. — A  suit  in  equity  may  be  maintoined  to  enforce  a  security  for 

a  debt,  although  an  action  against  the  debtor  directly  upon  the  indebted- 
ness is  barred  by  lapse  of  time;  and  for  such  purpose  the  debt  exists,  not- 
withstanding the  lapse  of  time. 

2.  Suit  to  Sbt  ahide  a  Conveyance.— A  suit  in  equity  to  set  aside  an  assign- 

ment or  conveyance  of  property  made  to  hinder  or  delay  creditors  should 
ordinarily  be  brought  within  the  same  time  after  the  right  accrues,  as  an 
action  at  law  to  recover  possession  of  the  same  property. 

3.  Parties  to  a  Suit. — ^Where  a  trustee  sues  to  recover  possession  of  the 

trust  property,  for  the  benefit  of  the  cestui  que  trust  merely,  or  simply  to 
enforce  his  right  thereto  against  third  persons,  such  cestui  que  trust  is  not 
a  necessary  party  thereto;  and  in  a  suit  to  set  aside  an  assignment  or  con- 
veyance made  to  hinder  or  delay  creditors,  the  grantor  or  assignor  therein, 
if  he  has  parted  with  all  his  right  in  the  property,  is  not  a  necessary  party 
either. 

4.  Equitable  Assignment — Maintenance. — £.  being  a  member  of  a  railway 

construction  firm  in  Oregon,  and  defendant  in  a  suit  brought  there  by 
his  partners  to  dissolve  said  firm  and  determine  the  rights  of  the  parties 
therein,  applied  in  California,  to  W.,  a  citizen  of  that  state,  for  a  lobn  of 
money  to  aid  him  in  asserting  his  rights  in  said  suit,  which  W.  agreed 
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tu  and  did  advance  on  E.'s  promise  to  repay  the  same  with  interest,  and 
his  assignment  to  H.,  in  trust  for  W.,  of  all  his  interest  in  said  firm,  as  a 
Bocuiity  for  the  repayment  of  said  money  and  interest,  in  which  suit  there 
was  afterwards  a  decree  given  in  favor  of  £.  and  against  his  partners  for 
a  sum  of  money;  and  at  the  time  of  making  such  assignment  E.  also  gave 
\V.  the  option  to  take  a  portion  of  any  railway  property  or  bonds  that  he 
might  obtain  in  such  suit,  in  lien  of  said  money  and  interest:  Held,  1. 
That  the  assignment  of  £.'s  interest  in  the  firm  embraced  the  decree  in 
his  favor  for  the  sum  of  money  which  represented  and  stood  for  such  in- 
terest, and  that  the  trustee  therein  became  in  equity  the  assignee  of  said 
decree,  as  soon  as  it  came  into  existence,  and  might  maintain  a  snit  to 
set  aside  specific,  covinous  assignments  and  conveyances  by  the  defend- 
ant therein,  made  with  intent  to  hinder  and  delay  the  collection  of  the 
same;  2.  The  option  given  W.  is  not  involved  in  the  suit  to  enforce  the 
decree,  and  therefore  it  is  immaterial  whether  it  is  void  for  champerty  or 
not;  3.  The  contract  for  the  loan  and  repayment  of  the  money  was  made 
aud  to  be  fulfilled  in  California,  and  therefore  valid,  whether  champertoua 
or  not  by  the  law  of  Oregon;  and  the  fact  that  security  was  taken  on 
property  in  Oregon  for  the  performance  of  the  contract,  does  not  change 
its  character  in  this  respect. 

Before  Deadt,  District  Jadge. 

Jllr.  James  K.  Kelly  and  Mr.  C,  E.  S.  Wood,  for  the  plaintiff. 
Mr.  Thomas  N.  Strong,  for  the  defendant  Joseph  Holladay. 
Mr.  W.  S.  Holmes^  for  the  defendant,  Simon  G.  Elliott. 
Mr.  C.  J.  McDougall,  for  Ben  Holladay. 

Deady,  J.  This  suit  is  bronght  by  George  C.  Eickox,  a 
citizen  of  California,  against  8iinon  G.  Elliott,  Ben  Holla- 
day,  Joseph  Holladay,  and  William  H.  Effinger,  citizens  of 
Oregon,  to  subject  certain  property,  the  legal  title  of  which 
is  now  in  Joseph  Holladay,  to  the  payment  of  a  certain 
decree  heretofore  given  by  the  supreme  court  of  Oregon 
against  Ben  Holladay,  on  the  ground  that  said  property 
was  assigned,  transferred,  and  conveyed  to  the  former  by 
the  latter  to  hinder  and  delay  his  creditors;  and  that  tlie 
plaintiff  is  the  assignee  of  said  decree,  in  trust  for  Martin 
White,  a  creditor  of  said  Elliott. 

The  defendants  demur  to  the  bill  separately,  and  assign 
numerous  and  different  causes  of  demurrer  that,  on  the  ar- 
gument, were  resolved  or  condensed  into  these:  1.  The 
uon-joinder  of  necessary  parties  plaintiff  and  defendant;  2. 


Dist.  Or.]  HicKOX  v.  Elliott,  417 

1S84.]  Opinion  of  the  Court — Deady,  J. 

The  contract  on  which  the  plaintiff  seeks  to  recover  is  void 
for  champerty;  and  3.  The  plaintiff  has  been  guilty  of  laches. 

The  facts  stated  in  the  bill  are  substantially  these:  On 
September  12,  1868,  Elliott  formed  a  partnership  with  Beu 
Holladay  and  one  G.  Temple  Emmet,  by  the  name  of  ''  Beu 
HoUuday  &  Co.,"  for  the  purpose  of  constructing  and  oper- 
ating railways  in  Oregon,  and  thereafter  the  said  partner- 
ship was  engaged  in  the  construction  of  the  Oregon  Central 
Bailway  Company  until  November  5,  1869,  when  Holladay 
and  Emmet  commenced  a  suit  against  Elliott  in  the  circuit 
court  for  Multnomah  county  to  dissolve  said  partnership, 
and  settle  the  accounts  thereof,  which  suit  was  aftervvard 
transferred  to  the  circuit  court  for  the  county  of  Marion,  in 
which  court,  on  September  28,  1877,  a  decree  was  entered 
dissolving  said  partnership,  and  adjudging  Elliott  to  be  in- 
debted to  the  other  members  of  the  partnership  in  the  sum 
of  four  hundred  and  seventy  dollars,  from  which  decree  El- 
liott took  an  appeal  to  the  supreme  court  of  the  state,  wherein, 
on  August  15, 1879,  a  decree  was  given  dissolving  said  part- 
nership, and  providing  that  Elliott  recover  from  Holladay 
the  sum  of  twenty-one  thousand  nine  hundred  and  nineteen 
dollars  and  forty-six  cents,  and  from  Emmet  the  sum  of  eight 
thousand  five  hundred  and  ninety-six  dollars,  with  his  costs 
and  disbursements  in  that  court,  no  part  of  which  sums  have 
been  paid  to  Elliott,  and  there  is  now  due  on  said  decree 
from  Ben  Holladay  said  sum  of  twenty-one  thousand  nine 
hundred  and  nineteen  dollars  and  forty*six  cents^  with  legal 
interest  from  August  15,  1879. 

On  February  10,  1874,  Elliott,  being  unable  to  meet  the 
expense  of  this  litigation  with  his  partners,  applied  to  Mar- 
tin White,  then  and  now  a  citizen  of  California,  for  a  loan 
of  twelve  thousand  dollars  ''  to  enable  him  to  defend  said 
suit,  and  for  other  purposes,"  and  offered  to  secure  the  pay- 
ment of  the  same  by  an  assignment  ''of  all  his  right,  title, 
and  interest "  in  said  suit  to  the  plaintiff,  in  trust  for  said 
White,  whereupon  the  following  contract  was  duly  made, 
and  signed  by  the  parties  thereto : 

"Memorandum  of  agreement  between  S.  G.  Elliott  and 
Martin  White,  made  the  tenth  day  of  February,  1874. 

27 


418  HiOEOZ  V.  Elliott.  [Cir.  Ct. 

OpiDioD  of  the  Goart — Deady,  J.  fNovember, 


"A  oontroyersy  exists  between  S.  O.  Elliott  and  Ben 
HoUaday  and  others,  relating  to  the  right  of  said  Elliott  in 
and  to  the  Oregon  Central  Bail  road  Company  and  its  stock, 
bonds,  franchises,  and  other  property,  which  controversy 
involves  substantially  all  the  property  and  rights  of  the  said 
company,  and  among  other  things  at  least  three  million  two 
hundred  thousand  (3,200,000)  dollars  of  the  bonds  of  said 
company. 

''For  the  purpose  of  asserting  and  maintaining  his  rights 
in  said  controversy,  said  Elliott  has  borrowed  from  Martin 
White  the  sum  of  twelve  thousand  (12,000)  dollars  in  gold 
coin  of  the  United  States,  and  has  agreed  to  repay  the  same 
within  one  year  from  the  date  of  the  last  instalment  thereof, 
as  hereinafter  provided  (and  within  two  years  from  the  date 
hereof,  whether  the  last  instalment  shall  be  demanded  by 
Bald  Elliott  within  one  year  from  the  date  hereof  or  not), 
with  interest  on  each  instalment  from  the  date  of  the  ad- 
vance thereof  at  the  rate  of  ten  (10)  per  cent  per  annum. 

''And  in  consideration  of  the  loan  of  said  sum  by  said 
White  upon  the  terms  herein  stated,  said  Elliott  has  granted 
to  said  White  the  option  to  be  exercised  within  the  period 
hereinafter  limited  to  take  in  lieu  of  the  repayment  of  the 
sum  loaned  as  aforesaid,  free  from  all  deductions  or  charges 
of  any  kind  for  any  purpose,  one  half  of  all  the  property 
aforesaid  of  or  pertaining  to  said  railroad  company  (except 
the  bonds  thereof)  that  shall  be  recovered  by  said  Elliott, 
and  of  the  bonds  of  said  company  that  shall  be  so  recov- 
ered after  deducting  one  million  dollars  thereof  for  his,  said 
Elliott's,  use,  and  not  exceeding  one  hundred  thousand  dol- 
lars thereof  for  B.  P.  &  Jabish  Clement  in  payment  for 
legal  services;  said  option  to  continue  until  sixty  (60)  days 
after  said  Elliott  shall  have  received  possession  of  said 
property,  and  notified  White  thereof;  and  if  money  or  other 
property  should  be  received  in  place  of  the  property  and 
bonds  aforesaid,  said  option  to  exist  and  continue  as  to  such 
money  and  property,  the  dividend  thereof  to  be  made  in 
the  proportions  aforesaid  according  to  actual  value. 

"And  to  secure  the  performance  of  this  agreement  on  his 
part,  and  to  secure  the  payment  of  any  additional  advailtes 
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not  exceediog  thirteen  tkonsafid  (13,000)  dollars  that  he 
may  obtain  from  said  White  or  other  parties,  said  Elliott 
has  assigned  and  conveyed  in  trust  to  George  0.  Hickox  all 
his  right,  title,  interest,  and  claim  in  and  to  the  property 
aforesaid. 

''And  in  consideration  of  the  agreement  and  acts  of  said 
Elliott,  said  White  has  agreed  to  loan  to  said  Elliott  said 
sum  of  twelve  thousand  (12,000)  dollars  in  gold  coin  of  the 
United  States,  and  to  advance  the  same  upon  his  demand 
in  instalments,  from  time  to  time,  as  the  same  shall  be  re- 
quired, upon  the  terms  aforesaid. 

''Sigaed  in  daplicate,  at  Szln  Francisco,  California,  this 
tenth  day  of  Febniary,  1874. 

(Signed)  ''S.  G.  Elliott, 

"Martin  White." 

And  in  pursuance  of  said  agreement,  Elliott  executed  and 
delivered  to  the  plaintiff  the  following  sale  and  assignment, 
namely:  "In  consideration  of  the  sum  of  twelve  thousand 
dollars  in  gold  coin  of  the  United  States,  to  me  paid,  and 
other  valuable  considerations,  I,  S.  G.  Elliott,  of  the  com- 
monwealth of  Massachusetts,  have  granted,  bargained,  sold, 
and  assigned,  and  by  these  presents  do  grant,  bargain,  sell, 
and  assign  unto  George  0.  Hickox,  of  the  city  and  county 
of  San  Francisco,  state  of  California,  all  my  right,  title, 
interest,  and  claim,  both  in  law  and  equity,  in  and  upon 
the  stock,  property,  and  assets  of  the  Oregon  Central  Rail- 
road Company  of  Salem,  Oregon,  and  the  Oregon  and  Cal- 
ifornia Bailroad  Company  of  Portland,  Oregon,  the  firm  of 
A.  J.  Cook  &  Co.  and  the  firm  of  Ben  Holladay  &  Co. 

''In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  thirteenth  day  of  February,  1874. 

(Signed)  "  S.  G.  Elliott,    [seal] 

"Witnesses,  Martin  White,  R.  P.  Clement." 

Between  this  date  and  March  25,  1879,  White,  in  pursu- 
ance of  this  agreement,  and  upon  the  security  of  this  sale 
and  assignment,  advanced  to  Elliott  and  others  for  him,  in- 
cluding two  thousand  dollars  paid  to  the  defendant  Effinger, 
the  sum  of  twenty-two  thousand  five  hundred  and  eigltty- 
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nine  dollars  and  sixty-five  cents,  no  part  of  which  has  been 
repaid. 

The  defendant  Effinger  was  the  attorney  for  Elliott  in  the 
litigation  with  HoUaday  and  Emmet,  and  claims  a  lien  on 
the  decrees  given  by  the  supreme  court  against  them,  for 
his  compensation  as  such  attorney,  and  the  plaintiff  admits 
that  he  is  ^'entitled  to  some  compensation  "for  his  services, 
but  how  much  he  does  not  know,  and  therefore  he  makes 
him  a  party  defendant. 

During  the  pendency  of  this  litigation  Ben  HoUaday  was 
indebted  to  sundry  persons,  including  Joseph  HoUaday, 
and  in  October,  1871,  he  gave  the  latter,  on  account  of  said 
indebtedness,  his  note  for  one  hundred  thousand  dollars, 
with  interest  at  the  rate  of  one  per  centum  per  month;  and 
in  November,  1876,  gave  a  second  note  in  discharge  of  the 
first  one,  for  the  sum  of  one  hundred  and  sixty  thousand 
dollars,  with  interest  at  a  like  rate,  and  to  secure  the  pay- 
ment of  the  same,  transferred  and  conveyed  to  Joseph  Holla- 
day,  at  divers  times  between  said  last-mentioned  date  and 
the  date  of  said  decree  against  him,  all  the  real  and  personal 
property  owned  by  him  in  Oregon,  consisting  of  lands,  stocks, 
notes,  bonds,  mortgages,  and  other  personal  property,  then 
worth  two  hundred  and  twenty-five  thousand  dollars  and 
now  worth  five  hundred  thousand  dollars.  Portions  of  this 
property  were  in  the  name  of  and  held  by  third  persons  as 
the  naked  trustees  of  Eeu  HoUaday,  and  the  transfers  and 
conveyances  thereof  to  Joseph  HoUaday  were  made  by  them 
on  the  direction  of  the  former,  of  which  the  latter  had 
knowledge. 

The  bill  also  alleges  that  Ben  HoUaday  has  had  no  prop- 
erty in  his  own  name  since  the  date  of  said  decree  out  of 
which  the  same  could  be  satisfied  by  legal  process,  and  is 
now  insolvent  and  unable  to  pay  the  same,  except  out  of 
the  property  aforesaid;  that  the  transfers  and  conveyances 
aforesaid  were  made  and  directed  by  Ben  HoUaday  tmd 
received  by  Joseph  HoUaday  with  the  understanding  and 
agreement  between  them  that  the  same  were  taken  and  re- 
ceived by  the  latler  partly  as  a  security  for  the  payment  of 
said  last-mentioned  note,  and  also  "that  said  property  was 
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to  be  held  in  tbe  name  of  Joseph  Holladay,  so  thafc  the 
same  could  not  be  attached,  levied  upon,  or  taken  by  the 
other  creditors"  of  Ben  Holladaj,  of  whom  Elliott  was  one; 
that  the  said  transfers  and  conveyances  were  made  by  the 
latter  ''with  intent  to  hinder  and  delay  the  said  Elliott  and 
other  creditors  of  the  said  Ben  Holladay  in  the  collection  of 
their  lawful  debts  and  demands;"  that  at  the  date  of  said 
transfers  and  agreements  it  was  understood  and  agreed  be- 
tween Ben  Holladay  and  Joseph  Holladay  that  the  former 
should  receive  a  large  portion  of  the  profits  of  said  property 
while  the  remainder  should  be  retained  by  the  latter  on 
account  of  said  note,  and  that  in  pursuance  thereof  he  did 
from  time  to  time  send  and  deli^ver  to  Ben  Holladay  large 
sums  of  money,  the  profits  of  said  property,  all  of  which  is 
contrary  to  equity  and  good  conscience,  and  in  contravention 
of  the  plaintiff's  rights  in  the  premises. 

The  objection  of  laches  is  not  made  by  Elliott's  demurrer, 
and  tbe  ground  on  which  it  is  made  by  the  other  defend- 
ants is  not  distinctly  indicated.  But  has  the  plaintiff  been 
guilty  of  laches  or  unreasonable  delaj'  in  enforcing  his  right 
or  claim?  The  suit  was  commenced  on  April  26,  1884. 
The  money,  for  which  the  decree  in  Holladay  v.  Elliott  is 
claimed  to  be  a  security,  was  advanced  to  Elliott  by  White 
at  intervals  of  less  than  a  year,  and  in  almost  every  month 
of  each  year,  except  the  year  of  1878,  from  June  13,  1874, 
io  March  25,  1879.  It  was  advanced,  not  on  account,  but 
on  an  agreement  to  do  so,  from  time  to  time,  as  Elliott 
might  demand  or  require  it,  and  but  for  the  provision  in  the 
agreement  as  to  the  time  of  payment,  the  right  of  action 
against  Elliott  to  recover  the  same,  or  any  portion  thereof, 
would  not  have  accrued  to  White  until  the  whole  amount 
was  delivered,  or  advanced,  or  offered  and  declined.  But 
the  agreement  for  the  advance  or  loan  provides  that  the 
first  twelve  thousand  dollars  shall  be  repaid  within  one 
year  from  the  advance  of  the  last  instalment  thereof,  which 
was  made  before  September,  1874,  and  therefore  the  right 
of  action  to  recover  this  sum  accrued  by  September,  1875, 
and  wad  barred  in  six  years  thereafter  and  before  the  com- 
mencement of  this  suit.     (Or.  Code  C.  P.,  sec.  6,  subd.  1.) 
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The  delivery  of  the  remaining  ten  thousand  five  hundred 
and  eighty-nine  dollars  and  sixty-five  cents  was  completed 
on  March  25,  1879,  and  without  any  contract  as  to  when  it 
should  be  repaid,  and  therefore  it  became  payable  at  once, 
but  even  then  the  right  of  action  to  recover  the  same  ac^ 
crued  within  six  years  before  the  commencement  of  this 
suit.  Upon  this  state  of  the  case,  White  could,  at  the  com*- 
mencement  of  this  suit,  have  maintained  an  action  against 
Elliott  to  recover  this  second  sum,  but  not  the  first  one. 

But  it  is  immaterial  whether  an  action  could  now  be  main- 
tained by  White  against  Elliott  to  recover  this  money  or 
not.  This  is  not  such  an  action,  but  a  suit  brought  by  a 
person  claiming  to  be  the  assignee  of  a  decree  to  subject 
the  property  of  the  debtor  therein  to  its  payment  and  sat- 
isfaction. And  it  can  be  maintained,  although  the  right  of 
action  against  Elliott  to  recover  the  money  in  question  is 
barred  by  lapse  of  time.  The  statute  bars  the  remedy 
against  Elliott  in  six  years,  but  does  not  destroy  the  debt, 
and  it  still  exists  for  the  purpose  of  enforcing  any  lien  or 
pledge  given  to  secure  its  payment.  {Quantock  v.  England,  5 
Burr.  2628;  Sparks  el  al.  v.  Fico,  1  McAll.  497;  Myer  v. 
Beat,  5  Or.  130;  Goodwin  v.  Morris,  9  Id.  322;  2  Parsons 
on  Gont.  379;  Bapelje  &  L.  Law  Diet.,  tit.  Limitations.) 

Assuming,  then,  for  the  present,  that  the  plaintiff  is  the 
assignee  of  the  decree  against  Ben  Holladay,  and  that  the 
latter  has  no  property  in  this  jurisdiction  subject  to  execu- 
tion, except  that  which  he  has  conveyed  or  disposed  of  to 
Joseph  Holladay,  with  intent  to  hinder  and  delay  the  en- 
forcement of  said  decree,  the  plaintiff  has  a  clear  right  to 
maintain  this  suit  to  set  aside  said  conveyance  or  disposi- 
tion so  far  as  it  is  an  obstacle  in  the  way  of  such  enforce- 
ment, unless  he  has  delayed  the  commencement  of  the  same 
unreasonably.  (3  Pomeroy's  Eq.  Jur.,  sec.  1415;  Wait  on 
Fraud.  Oonv.,  sec.  60.) 

The  only  questions  that  Elliott  can  litigate  in  this  case 
are  his  indebtedness  to  White  and  the  assignment  to  the 
plaintiff,  both  of  which  are  confessed  by  his  demurrer,  sub- 
ject to  the  objection  that  they  are  void  for  champerty. 
The  indebtedness  of  Ben  Holladay  to  the  owner  of  the  de- 
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cree  against  him  is  also  admitted,  and  the  only  other  ques- 
tion open  to  contest  in  the  case  is  the  validity  of  the 
transfers  and  conveyances  to  Joseph  Holladay,  and  the  ex- 
tent of  Effinger^s  claim  for  compensation  as  an  attorney; 
and  the  objection  of  laches  can  only  be  made  by  said  Hol- 
laday. 

As  was  said  by  this  court  in  Mznning  v.  Hayden,  5  Saw. 
879:  ''In  the  consideration  of  purely  equitable  rights  and 
titles,  courts  of  equity  act  in  analogy  to  the  statute  of  limita- 
tions, but  are  not  bound  by  it;"  and  in  Hall  v.  BusseUy  4  Id. 
615:  ''When  an  action  upon  a  legal  title  to  land  would  be 
barred  by  the  statute,  courts  of  equity  will  apply  a  like 
limitation  to  suits  founded  upon  equitable  rights  to  the 
same  property."  As  has  been  said,  so  far  as  Joseph  Holla- 
day  is  concerned,  this  is  a  suit  to  set  aside  certain  transfers 
and  conveyances  to  him  by  Ben  Holladay,  so  far  as  may  be 
necessary  to  satisfy  the  decree  against  him,  on  the  ground 
that  they  were  made  with  intent  to  hinder  and  delay  the 
plaintiff  in  the  enforcement  of  the  same,  contrary  to  the 
statute  of  frauds  (Or.  Laws,  §28,  sec.  61;  13  Eliz.,  c.  6); 
and  upon  the  question  of  time  is  analogous  to  an  action  to 
recover  the  possession  of  the  property,  and  ought  ordina- 
rily to  be  considered  as  barred  within  the  same  time  as 
such  action.  An  action  to  recover  the  possession  of  real 
property  is  not  barred  in  this  state  until  ten  years  from  the 
time  the  right  to  maintain  it  accrues  (Sess.  Laws,  1878,  p. 
22);  and  an  action  to  recover  the  possession  of  personal 
property,  or  damages  for  the  taking  or  detention  thereof, 
may  be  brought  within  six  years  from  the  time  the  cause  of 
action  accrues. 

The  decree  in  question  was  obtained  on  August  16,  1879, 
and  if  the  right  to  maintain  this  suit  accrued  then,  as  I 
think  it  did,  the  plaintiff  has  not  been  guilty  of  laches. 
Following  the  analogies  of  the  statute  as  applied  to  actions 
at  law,  the  suit  was  commenced  in  time,  both  as  to  the  real 
and  personal  property  affected  by  the  alleged  invalid  dis- 
position to  Joseph  Holladay. 

The  assignment  by  Elliott,  among  other  things,  of  all  his 
right,  title,  interest,  and  claim,  both  in  law  and  in  equity, 
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in  the  firm  of  Ben  HoUaday  &  Go.,  was  valid  and  operative, 
and  transferred  to  the  plaintiff  all  his  interest  in  said  firm. 
(1  Pomeroy's  Eq.  Jar.,  sec.  168;  Bnrrill  on  Assignments,  sec. 
100.)  It  also  gave  him  the  option  to  make  himself  a  party 
to  the  litigation  then  pending  between  Elliott  and  his  part- 
ners in  said  firm,  to  ascertain  and  determine  their  respective 
interests  therein  and  liabilities  thereto,  or  to  allow  it  to  pro- 
ceed in  the  name  of  the  assignor  for  his  benefit.  {Ex  pai-te 
Railroad  Company,  95  U.  S.  226;  2  Story's  Eq.  Jar.,  sees. 
1054,  1055.) 

But  counsel  for  Joseph  HoUaday  insists  that  this  ''  secret 
assignment  was  a  fraud  upon  the  courts,*'  and  ought  not 
therefore  to  be  upheld.  Bat  this  assertion  is  certainly  un- 
founded in  both  law  and  fact.  The  contention  with  HoUa- 
day and  Emmet,  whether  conducted  in  the  name  of  Elliott 
or  Hiokox,  turned,  so  far  as  the  former  was  concerned, 
upon  his  rights  and  liabilities,  and  it  could  make  no  differ- 
ence in  the  opinion  or  action  of  the  court  whether  Elliott  or 
his  assignee  had  the  ultimate  benefit  of  its  decree.  Nor 
was  the  proceeding  in  violation  of  that  provision  of  section 
27  of  the  code  of  civil  procedure,  which  declares  that  ''eveiy 
action  shall  be  prosecuted  in  the  name  of  the  real  party  in 
interest."  In  my  judgment,  the  term  '*  prosecuted"  is  used 
iu  this  section  in  the  sense  of  **  commenced,"  and  does  not 
prevent  a  party  from  assigning  his  interest  in  the  subject- 
matter  of  an  action  after  it  had  been  duly  commenced,  or 
require  that  the  assignee  shall  make  himself  a  party  thereto, 
or  dismiss  the  same  and  commence  another  action  in  his 
own  name.  And  so  the  provision  appears  to  have  been 
construed  in  Garrique  v.  Loeacher^  3  Bosw.  578,  cited  in 
Wait's  Annotated  Code,  sec.  115.  But  if  a  suit  is  even 
brought  in  the  name  of  a  party  after  he  has  assigned  his 
interest  in  the  subject-matter,  the  objection  is  waived  unless 
made  by  answer.  Whether  an  action  is  brought  in  the 
name  of  the  assignor  or  assignee  is  a  mere  matter  of  form 
and  convenience,  and  does  not  touch  the  merits  of  the  con- 
troversy. The  statute  is  enabling  rather  than  restrictive, 
and  is  intended  to  authorize  an  assignee  of  a  chose  in  action 
to  sue  in  his  own  name  rather  than  to  compel  him  to. 
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Besides,  Elliott  was  not  a  plaintiff  in  the  suit  with  his  part- 
ners, and  did  not  commence  or  prosecute  it,  although  it 
may  be  inferred  from  the  fact  that  a  decree  was  given  in  his 
favor  that  by  a  cross-bill  or  otherwise  he  sought  aud  ob- 
tained relief  therein. 

Elliott's  interest  in  the  firm  of  Ben  HoUaday  &  Co.  hav- 
ing been  duly  assigned  to  the  plaintiff  pending  the  suit  in 
the  state  court  to  dissolve  the  same  and  ascertain  the  inter- 
ests of  the  several  partners  therein,  thereafter  the  same  was 
maintained  and  conducted,  so  far  as  Elliott  was  or  is  con- 
cerned, in  his  name,  for  the  beuefit  of  his  assignee,  accord- 
ing to  the  terms  and  purpose  of  the  assignment.  And  the 
decree  obtained  therein  in  the  name  of  Elliott  is  considered 
in  equity  as  a  decree  iu  favor  of  Hickox,  his  assignee.  The 
thing  assigned  was  Elliott's  interest  in  the  partnership,  a 
matter  yet  unknown,  and  to  be  ascertained  in  the  pending 
suit  thereabout — and  the  subsequent  decree  therein  repre- 
sented aud  stood  for  that  interest,  and  passed  by  the  assign- 
ment to  Hickox  as  soon  as  it  was  made  or  came  in  exist- 
ence. (Field  V.  IJie  Mayor  etc.,  6  N.  T.  179;  WiUiama  v. 
LigeraoU,  89  Id.  508;  Wright  v.  Paries,  10  Iowa,  342;  1  Pom- 
eroy's  Eq.  Jur.,  sec.  168;  2  Story's  Eq.  Jur.,  sec.  1040.) 

Another  ground  of  the  demurrer  is  that  there  is  a  defect 
of  parties.  And  first  it  is  claimed  that  Martin  White,  the 
cestui  que  trust,  ought  to  have  been  joined  in  the  bill  with 
the  trustee  as  plaintiff.  It  is  admitted  that  the  general  rule 
is  that  in  a  suit  respecting  trust  property,  brought  either 
by  or  against  the  trustee,  the  cestui  que  trust  or  beneficiary 
is  a  necessary  party.  (Story's  Eq.  Fl.,  sec.  207.)  But 
to  this  rule  there  are  exceptions,  and  this  case  falls  within 
one  of  them.  When  the  suit  by  the  trustee  is  merely  to  re- 
cover or  to  reduce  to  possession  the  trust  property,  and  is 
in  no  wise  intended  to  control  the  administration  or  disposi- 
tion of  it,  or  to  affect  the  right  or  relation  of  the  cestui  que 
ti'ust,  the  latter  is  not  a  necessary  party.  (Story's  Eq.  PL, 
sec.  212;  Carey  v.  Brown,  92  U.  S.  172.) 

In  this  case  the  trustee  merely  seeks  to  obtain  the  trust 
fund — the  money  due  on  the  decree  against  Ben  HoUaday — 
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for  the  nse  of  White,  the  cestui  que  trust,  according  to  the 
purport  and  effect  of  the  trnat. 

It  is  also  insisted  that  the  severnl  persons,  to  wit,  Thomas 
Brown,  W,  H.  Hampton,  George  W.  Weidler,  W.  L.  Hal- 
sey,  Ben  Holladay,  Jr.,  L.  R.  Patton,  and  the  Oregon  Real 
Estate  Company,  who  held  the  legal  title  to  much  of  this 
property  when  it  was  transferred  or  conveyed  to  Joseph 
Holladay,  are  necessary  parties  defendant  to  the  suit. 

These  parties  were  the  mere  agents  and  employees  of 
Ben  Holladay,  and  held  this  property  in  trast  for  him  as  a 
matter  of  oonyenience,  and  absolutely  subject  to  his  direc^ 
tion.  They  were  naked  trnstees  without  interest  or  dis- 
cretion. 

And  first,  this  is  not  purely  a  creditor's  bill,  in  which  the 
plaintiff  seeks  to  discover  and  subject  to  the  payment  of  his 
debt  equitable  assets  in  the  hands  of  the  debtor  or  prop* 
erty  which  he  has  transferred  to  others  under  such  circum- 
stances as  to  leave  an  equitable  interest  in  himself.  But  it 
is  a  suit  to  set  aside  specific,  covinous  transfers  and  convey- 
ances made  by  the  debtor,  which  obstruct  and  prevent  the 
plaintiff  from  enforcing  his  decree  against  the  former  by 
execution  levied  on  the  property  included  in  such  transfers 
or  conveyances.  So  far  as  Ben  Holladay  is  concerned,  his 
indebtedness  to  the  assignor  of  the  plaintiff  is  established 
by  the  decree,  and  is  no  longer  open  to  controversy.  And 
the  transfers  and  conveyances  in  question  are  good  against 
him,  and  can  only  be  avoided  at  the  suit  of  a  creditor.  He 
has,  then,  no  interest  in  this  controversy.  His  indebtedness 
is  fixed,  and  the  property  sought  to  be  affected  has  passed 
beyond  his  control,  and  he  cannot  be  prejudiced  in  any  legal 
sense  by  a  decree  which  may  subject  it  to  the  payment  of 
his  debts.  (In  re  Entes,  6  Saw.  459;  CoUison  v.  Jacksmi,  8 
Id.  365;  Bump  on  Fraud.  Conv.  548;  Wait  on  Fraud.  Oonv., 
sees.  129,  171;  Fox  v.  MoT/er,  54  N.  T.  128.) 

It  follows,  that  while  Ben  Holladay  is  a  proper  party  to 
this  suit  he  is  not  a  necessary  one,  and  might  have  been 
omitted  from  the  bill.  And  his  agents  and  trustees  who 
conveyed  this  property  to  Joseph  Holladay,  under  his  direc- 
tion, have  less  interest  in  the  suit  or  the  subject-matter  of 
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it,  if  possible,  than  he  has.  As  against  them  also  the  con- 
veyances are  good.  Tliey  passed  the  legal  title  to  Joseph 
Holladaj.  These  parties  have  no  longer  any  interest  in  the 
property,  or  power  over  it.  No  relief  is  sought  against  them, 
and  they  cannot  be  prejudiced  by  any  decree  that  may  be 
given  in  the  suit.  The  case  of  Gnylorda  v.  Kdshaw,  1  Wall. 
81,  cited  by  counsel  for  Joseph  HoUaday,  decides  nothing 
to  the  contrary  of  this.  Kelshaw,  being  the  debtor  and 
grautor  in  the  alleged  fraudulent  conveyance,  was  a  proper^ 
although  not  a  necessary,  party  in  that  case.  But  being 
made  a  party  defendant,  without  any  averment  as  to  his 
citizenship,  it  did  not  appear  that  the  court  had  jurisdic- 
tion.  Accordingly,  the  case  was  remanded,  with  leave  to 
the  plaintiffs  to  amend  their  bill  generally,  which  they  might 
do  by  alleging  the  citizenship  of  Kelshaw,  if  it  was  suffi- 
cient to  give  the  court  jurisdiction,  or  by  omitting  his  name 
from  the  bill. 

The  general  rule  is  that  no  person  need  be  made  a  party 
to  a  suit  wbo  has  no  interest  in  it,  and  against  whom  noth- 
ing is  demanded.  (Story's  Eq.  Fh,  sees.  153,  228-231; 
Kerr  v.  Watta^  6  Wheat.  550;  Treeothick  v.  Austin,  4  Mason, 
44;  Bump  on  Fraud.  Conv.  548.) 

This  proposition  is  tacitly  admitted  by  the  counsel  for 
Joseph  Hoiladay,  but  he  contends  that  the  transfers  and 
conveyances  in  question  were  in  fact  only  mortgages,  and 
therefore  the  legal  title  to  the  property  is  still  in  these 
trustees,  and  they  are  necessary  parties  to  any  suit  in  which 
that  title  is  sought  to  be  affected  or  the  legal  estate  dis- 
posed of. 

But  whatever  the  real  fact  may  be  as  to  the  relations  be- 
tween Ben  and  Joseph  Hoiladay  concerning  this  property, 
there  is  nothing  in  the  facts  stated  in  the  bill  to  warrant 
any  such  conclusion.  On  the  contrary,  the  case  made  by 
the  bill  is  one  where  a  debtor  transfers  and  conveys  to  one 
creditor  his  property  with  intent  to  thereby  ''hinder  and 
delay  *'  his  other  creditors,  including  the  plaintiff.  True,  it 
is  not  alleged  that  these  transfers  and  conveyances  were 
made  with  intent  to  defraud.  Neither  is  it  necessary  to  the 
plaintiff's  right  to  the  relief  demanded  that  they  should  be. 
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Uudor  the  statate,  it  is  sufficieot  if  tbe  oonveyance  is  made 
\yitli  intent  either  ''  to  hinder,  delay,  or  defraad*'  creditors. 
These  words  are  not  synonymous,  and  a  conveyance  made 
with  either  intent  may  be  avoided  by  any  ''person  so  hin- 
dered, delayed,  or  defrauded."  (Wait  on  Fraad.  Conv., 
sec.  11;  Bump  on  Fraud.  Couv.  19.) 

That  these  transfers  and  conveyances  were  made  with 
intent  to  hinder  and  delay  the  debtor's  creditors  is  directly 
alleged  in  the  bill,  and  is  sufficiently  shown  by  the  facts 
that  the  property  included  in  them  is  all  that  the  debtor 
had — at  least  in  this  state — that  its  value  was  largely  in 
excess  of  the  debt  due  Joseph  Holladay,  who  is  his  brother, 
and  that  the  debtor  has  since  regularly  received  to  his  own 
use  a  large  portion  of  the  rents  and  profits  thereof. 

And  lastly,  is  the  contract  upon  which  the  money  was 
advanced  by  White  to  Elliott  void  for  champerty? 

And  first,  in  the  month  of  Elliott,  at  least,  this  may  be 
considered  anything  but  a  meritorious  defense.  In  1874, 
when  he  was  needy  and  sore  pressed  by  rich  and  powerful 
parties,  who  sought  to  exclude  him  from  his  share  in  an 
enterprise  in  which  he  appears  to  have  thought  there  were 
millions  for  him,  he  applied  to  White,  the  party  for  whose 
benefit  this  suit  is  brought,  for  aid  in  this  struggle,  who 
thereupon  advanced  him  money  to  enable  him  to  assert  his 
rights  in  court  and  maintain  himself  generally,  upon  no 
other  security  for  its  repayment  with  legal  interest  than  an 
assignment  of  his  interest  in  the  firm  of  Ben  Holladay  & 
Co.,  then  involved  in  litigation. 

The  option  or  alternative  contained  in  the  writing  of  Feb* 
ruary  tenth,  by  which  White  was  given  the  election  to  take, 
instead  of  his  money  and  interest,  one  half  of  the  railway 
property  that  might  be  awarded  to  Elliott  in  the  suit  with 
Holladay  and  Emmet,  after  deducting  the  trifling  sum  of  a 
million  dollars'  worth  of  the  company  bonds  for  Elliott's 
individual  use  and  one  hundred  thousand  dollars  more  for 
his  private  counsel,  though  undoubtedly  champertous,  as 
involving  a  division  of  the  field  or  product  of  the  litigation, 
is  a  distinct  agreement  from  that  involved  in  this  suit.  The 
assignment  under  which  the  plaintiff  seeks  to  enforce  the 
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decree  against  Ben  Hollaclay  was  Dot  given  to  secure  tbe 
performance  of  this  option,  but  the  repayment  of  the  money 
loaned.  The  contingency  npon  which  the  right  to  exercise 
this  option  depended  never  occurred,  for  Elliott  never  ob- 
tained "the  possession"  of  any  of  said  property  or  notified 
"White  thereof.  This  suit  is  brought  to  enforce  the  assign- 
ment given  by  Elliott  as  security  for  money  loaned  him 
tinder  the  writing  of  February  tenth,  which  he  has  failed  to 
repay.  And  while  it  does,  in  my  judgment,  steer  clear  of 
the  champertous-option  clause,  its  maintenance  does  involve 
the  recognition  of  the  agreement  under  which  the  money 
was  advanced  to  Elliott,  to  enable  him  to  make  good  his 
defense  in  the  suit  with  his  partners;  and  if  this  is  void  for 
maintenance,  the  assignment  falls  with  it.  The  assignment 
or  security  stands  no  better,  in  this  respect,  than  the  debt 
or  contract  out  of  which  it  arope  and  for  which  it  was  given. 

It  does  not  appear  that  the  courts  of  the  state  have  ever 
passed  on  the  question  whether  the  old  English  law  of 
maintenance  is  in  force  here  as  a  part  of  the  common  law 
or  not. 

The  evident  modern  drift  of  both  the  English  and  Ameri- 
can courts  is  in  the  contrary  direction,  and  the  old  doctrine 
of  maintenance,  which  includes  champerty,  is  treated  as 
something  belonging  to  the  past,  and  not  suited  to  the  cir- 
cumstances of  this  age.  (Findon  v.  Parker,  11  Mee.  &  "W. 
679;  WHght  v.  Tibbitis,  91  U.  S.  262;  McPlmson  v.  Cox,  96 
Id.  416;  Small  v.  MoU,  22  Wend.  405;  Thalhimer  v.  Brink- 
erlioff,  3  Cow.  643;  Richardson  v.  Bowlartd,  40  Conn.  570; 
Sedgivick  v.  Sianion,  14  N.  T.  391;  Maihetvson  v.  Filch,  22 
Cal.  93;  Hoffman  v.  Valle/o,  45  Id.  566.) 

In  Small  v.  MoU,  aiipru,  Chancellor  Walworth  says  ''that 
most  of  the  absurd  rules  relative  to  maintenance,  which  are 
found  in  the  early  reports  of  the  English  courts  of  justice, 
were  founded  on  tbe  broad  and  sweeping  provisions  of  the 
statutes  "  of  Edward  I.  and  III.,  and  the  second  Bichard. 
For  instance,  chapters  25,  28,  and  30  of  3  Edw.  I.  pro- 
hibited the  king's  officers,  such  as  clerks,  sheriffs,  justices, 
or  *'  stewards  of  great  men,'*  from  taking  part  in  quarrels 
depending  in  the  king's  courts,  or  maintaining  any  suits 


430  HiCEOz  V.  Elliott.  [Gir.  Ct. 

opinion  of  the  Court — ^Deady,  J.  [November, 

" hanging**  in  snoh  courts  for  lands  or  other  things  on  part 
or  profit  thereof. 

There  is  no  statute  in  Oregon  against  maintenance,  and 
by  express  enactment  a  valid  convejance  may  be  made  of 
lands  in  the  adverse  possession  of  another,  while  choses  in 
action  may  be  sued  on  in  the  name  of  the  assignee.  (Or. 
Laws,  616,  sees.  8,  27,  and  110.)  It  is  not  likely  that  this 
contract  would  be  held  void  here  for  maintenance.  But  it 
is  not  necessary  for  this  court  to  anticipate  the  action  of  the 
state  courts  on  this  question. 

This  contract  was  made  in  Galifomia,  and  in  contempla« 
tion  of  law  was  to  be  f  alfiiled  or  performed  there.  It  has 
been  held  in  that  state  since  1863  that  there  is  no  law  there 
against  any  form  of  maintenance.  (Atatheioson  v.  filch  and 
Hoffman  v.  VaUyo,  aup^'cu)  And  the  contract,  being  valid 
there,  is  valid  here.  (Stoiy^s  Confl.  L.,  sees.  242  (1),  279, 
280.) 

But  it  is  contended  that  the  assignment  or  security  taken 
for  the  performance  of  this  contract  rehited  to  property  in 
Oregon,  and  could  only  be  fulfilled  or  enforced  here,  and 
therefore  the  contract  for  the  loan  ought  to  be  considered 
AS  made  here,  and  its  validity  tested  by  tbe  law  of  Oregon. 
But  the  authorities  are  uniformly  otherwise.  (Story's 
Confl.  L.,  sec.  287;  J)e  Wol/y.  Johnson,  10  Wheat.  443.)  In 
the  latter  case,  Mr.  Justice  Johnson,  speaking  for  the  court, 
says:  '* Taking  foreign  security  does  not  necessarily  draw 
after  it  the  consequences  that  the  contract  is  to  be  fulfilled 
where  the  security  is  taken.  The  legal  fulfilment  of  a  con- 
tract of  loan,  on  the  part  of  the  borrower,  is  repayment  of 
the  money,  and  the  security  given  is  but  the  means  of  secur- 
ing what  he  has  contracted  for,  which,  in  the  eye  of  the 
law,  is  to  pay  where  he  borrows,  unless  another  place  of 
payment  be  expressly  designated  by  the  contract." 

The  demurrer  is  overruled,  and  the  defendants  have 
twenty  days  in  which  to  answer. 
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City  and  County  of  San  Francisco  v.  J.  W. 

Mackay. 

CiBcuiT  Court,  Distbigt  of  Califobkia.. 

NOVEMBEB  17,  1884. 

1.  CossTiTCTiONAL  Law — DouBLE   TAXATION. — ^Tljc  coDstitation  of  Cali- 

fornia does  not  authorizCf  bat  forbids,  double  taxation. 

2.  Stock  and  Pbopeuty  of  Cokporation. — Taxing  all  the  property  of  corpora- 

tions to  the  corporation,  and  at  the  same  time  taxing  the  stock,  which 
represents  the  property,  to  the  holder,  would  constitute  doable  taxation. 

3.  Stock  of  Domestic  Corpobation — Tangible  Pbopkrty  in  Another 

State. — Shares  of  stock  owned  by  a  citizen  and  resident  of  the  state  of 
Nevada,  in  a  California  corporation,  having  its  principal  place  of  business  in 
California,  but  whose  tangible  property  is  all  situate  and  taxed  in  Nevada, 
4ire  not  taxable  to  the  owner,  under  the  constitution  and  laws  of  California, 
in  the  state  of  California.  The  aUus  of  the  stock  in  such  case,  for  the 
purposes  of  taxation,  is  the  residence  of  the  owner. 

4.  Situs  of  Money  Credits  and  Other  Solvent  Credits— Taxation. — 

There  being  no  statutory  provision  to  the  contrary,  the  situs  of  money 
credits  and  other  solvent  credits,  for  the  purposes  of  taxation,  is  the  resi- 
dence of  the  owner  or  creditor. 
6.  Taxation  of  Re.sident  of  Nevada  on  Solvent  Crbdit.s. — ^A  citizen  and 
resident  of  Nevada  is  not  taxable  in  California,  under  its  constitution  and 
laws,  upon  money  credits  and  other  solvent  credits  not  secured  by  mort- 
gage, trust  deed,  etc.,  due  from  citizens  and  residents  of  California. 

Before  Sawyer,  Circuifc  Judge. 

McClure  dk  Dvnnelle,  for  the  plaintiff. 
B.  C.  Whilman,  for  the  defendant. 

Sawyer,  Circuit  Judge.  This  i?  a  demurrer  to  the 
amended  complaint  in  an  action  to  recover  city  and  county, 
and  state  taxes,  for  the  fiscal  year  1880-1,  assessed  upon 
the  capital  stock  of  a  large  number  of  corporations,  and 
upon  solvent  credits.  A  demurrer  to  the  original  complaint 
was  sustained,  on  the  ground  that  the  assessment  is  void, 
as  being  double  taxation,  and  a  violation  of  the  state  con- 
stitution. (See  opinion  of  the  court,  anie,  p.  301.)  Leave 
to  amend  having  been  given,  an  amended  complaint  has 
been  filed,  and  therein  it  is  sought,  by  certain  allegations, 
to  obviate  the  objections  to   the  original  complaint,  and 
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to  take  the  case  out  of  the  principle  of  the  former  decis- 
ion. These  new  allegations,  are,  that  the  tax  is  assessed 
'*on  said  shares  of  stock  of  companies  severally  incorpo- 
rated under  the  laws  of,  and  having  their  principal  offices  in 
the  state  of  California.  That  the  aforesaid  shares  of  stock, 
iH  and  are,  and  each  of  them  are,  shares  of  stock  of  corpo- 
rations, whose  entire  tangible  property  was  situated  in  the 
state  of  Nevada;  and  that  the  entire  property  of  said  cor- 
poration was  not  assessed  for  said  fiscal  year  1880-1.'* 
The  allegation  "  whose  entire  tangible  property  was  situated 
in  the  state  of  Nevada,"  at  least,  as  to  several  of  the  corpo- 
rations named,  is,  notoriously,  and,  manifestly,  not  true  in 
fact;  as,  for  example,  as  to  the  Nevada  Bank,  the  Sail 
Francisco  Gas  Company,  and  other  companies  located  at 
Ban  Francisco.  But  assume  the  allegation  to  be  true,  for 
.  the  purposes  of  the  demurrer,  the  question  arises,  Do  the 
averments  quoted,  in  connection  with  the  other  allegations 
of  the  complaint,  show  a  good  cause  of  action?  In  my 
judgment  they  do  not. 

Article  13,  section  1,  of  the  state  constitution,  provides 
that  **all  property  in  the  state  *  *  *  shall  be  taxed," 
etc.  It  does  not  authorize  the  taxation  of  property  not  in 
the  state.  And  section  10,  of  the  same  article,  provides, 
that,  "all  property  *  *  *  shall  be  assessed  in  the 
county,  city,  city  and  county,  town,  township,  or  district,  in 
ivhich  it  is  sitiuited"  And  the  statute  follows  the  constitu- 
tion in  this  respect.  (Pol.  Code,  sec.  3628.)  They  do  not 
authorize  an  assessment,  except  at  the  siiiis  of  the  prop- 
erty. And  section  3627,  of  the  political  code,  as  it  stood 
in  1880  (Stats.  1880,  6),  when  this  assessment  whs  made, 
recognizing  this  principle,  of  the  constitution  and  laws,  and 
the  inadmissibility  of  double  taxation,  provided,  with  refer- 
ence to  the  stock  of  corporations,  having  their  principal 
place  of  business  in  this  state,  that,  *Hhe  proportionate 
value,  of  the  capital  stock  of  corporations,  *  *  *  hav- 
ing their  principal  place  of  business  in  this  state,  for  the 
purposes  of  assessment,  and  taxation,  shall  be  its  market 
value,  deducting  therefrom  the  value  of  all  property  assessed 
to  them  in  this  state,  oi*  elsewhere,  of  which  such  capital  stock 
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is  the  representative."  Thus,  the  constitution  does  not 
antborisse  the  taxation,  in  California,  through  the  medium 
of  its  stock,  of  the  tangible  property  of  a  California  corpo- 
ration, situate  and  taxed  in  the  state  of  Nevada;  but,  by 
stating  what  property  should  be  taxed,  and  limiting  it  to 
property  within  this  state,  and  limiting  the  assessment  to 
the  particular  district  in  which  the  property  is  situated, 
by  plain  nnd  necessary  implications,  excludes  it  from  taxa- 
tion. So,  also,  the  provision  of  the  political  code  cited,  in 
express  terms,  excludes  taxation  through  the  medium  of  the 
capital  stock  of  the  corporation,  of  all  the  property  of  the 
corporation,  of  which  the  capital  stock  of  the  corporation  is 
the  representative,  assessed,  either  in  this  state,  '*cr  ebe- 
toftere.^ 

Now,  all  the  tangible  property  of  all  these  corporations, 
according  to  the  allegations  of  the  complaint,  which,  for 
the  purposes  of  the  demurrer,  are  taken  to  be  true,  is  sit- 
uate in  the  state  of  Nevada,  and  beyond  the  jurisdiction  of 
California,  and,  presumably,  nothing  to  the  contrary  being 
shown,  was  taxed  under  the  laws  of  Nevada  to  raise  revenue 
for  the  purposes  of  the  state,  and  local  governments  of  that 
commonwealth.  The  laws  of  Nevada,  of  which  this  court 
takes  notice,  require  all  property  in  that  state  to  be  taxed. 
It  is  true,  that,  to  the  allegation,  ''  whose  entire  tangible 
property  was  situated  in  the  state  of  Nevada,"  is  added,  *'  and 
the  entire  property  of  said  corporations  was  not  assessed 
for  said  fiscal  year,  1680-81."  But  this  is,  only,  an  alle- 
gation that  it  was  not  assessed  in  California  for  **  said 
fisctil  year."  The  state  of  Nevada  had  no  relation  to  said 
fiscal  year  1880-81,  for  which  the  assessment  sued  for  was 
made,  and  the  allegation  is  limited  to  the  particular  assess- 
ment for  the  i)articnlar  fiscal  year,  upon  which  the  suit  is 
brought.  No  other  is  even  alluded  to  in  the  complaint. 
This  allegation  as  to  the  property  not  assessed,  must,  also, 
be  construed  with  reference  to  the  other  allegations  of  the 
complaint,  and,  as  referring  only  to  the  tangible  property 
of  the  corporation,  alleged  to  be  situate  in  the  state  of 
Nevada.  It  is  not,  therefore,  an  allegation  that  the  prop- 
erty was  not  assessed,  **  dsewhere,"  or,  that  any  other  prop- 
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erij  of  the  corporation  was  not  assessed;  and,  doabtless,  no 
sncb  allegation  coald  be,  tmtbf oily,  made.  It  must  be  pre- 
samed,  that  the  allegation  was  made  as  favorable  to  the  com- 
plainant, as  the  facts  would  jastify.  Snch  is,  always,  the 
legal  presumption  in  respect  to  the  allegations  of  pleadings. 
It  is,  clearly,  insufficient  in  this  particular,  to  take  the  case 
out  of  the  rule  heretofore  adopted  in  this  case,  and  as  estab- 
lished in  Burke  v.  Badlam^  57  Cal.  594,  as  to  all  property 
situated  in  this  state;  and  that  situate,  and  taxed,  ''  else- 
where,'* is  not  taxable  at  all;  and,  also,  insufficient  to  bring 
it  within  the  terms  of  the  constitution,  and  the  statute 
.authorizing  the  assessment  of  the  tax.  The  property,  as 
such,  alleged  to  be  not  taxed,  is  without  the  jurisdiction  of 
the  state,  and  cannot  be,  lawfully,  taxed  as  tangible  property, 
.at  all,  in  the  state  of  California.  It  cannot  be  reached  as 
tangible  property,  and  it  is  sought  to  reach  it,  through  a 
taxation  of  the  shares  of  stock  representing  it,  of  the  cor- 
poration organized  and  existing  within  the  jurisdiction  of 
California.  But  this  interest,  as  a  share  of  the  capital 
stock,  is  incorporeal  and  intangible;  and  it  has  no  situs 
apart  from  the  person  of  the  owner.  The  defendant  appears 
by  the  record,  and  that  fact  is  now  incontrovertible,  to  be  a 
citizen  of  the  state  of  Nevada.  It  is  on  that  ground,  alone, 
that  this  court  has  jurisdiction  of  this  case.  In  the  absence 
of  any  averment  to  the  contrary,  he  is  presumably  a  resident 
of  the  state  of  which  he  is  a  citizen.  There  is  no  averment 
to  the  contrary,  and  we  all  know,  as  a  matter  of  fact,  that 
an  averment  could  not  be,  truthfully,  made  that  defendant 
was  a  resident  of  California,  during  the  fiscal  year  1880-81. 
We  all  know,  as  a  historical,  and  publicly  notorious  fact, 
that  defendant  was  not  a  resident  of  California  during  that 
fiscal  year.  It  is  as  publicly  notorious  and  well  known  a 
fact  in  California  and  Nevada,  as  that  President  Arthur  was 
not  a  resident  of  California  during  that  year. 

The  interest  of  defendant,  in  the  capital  stock  of  the 
corporation,  being  incorporeal  and  intangible,  and  having 
no  eiiua  apart  from  the  person  of  the  owner,  and  he  being  » 
non-resident,  without  the  jurisdiction  of  the  state,  and  the 
tangible  property  of  the  corporation  of  which  the  capital 
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stock  is  the  representative,  being,  also,  situate  outside  of 
the  state,  it  was  not,  without  some  express  constitutional 
or  statutory  provision  making  it  so,  if  any  such  valid  pro- 
vision there  could  be,  subject  to  the  jurisdiction  of  the  state, 
or  to  taxation  within  the  state,  through  the  medium  of  the 
shares  of  stock  in  the  corporation,  and,  we  have  seen,  that 
the  provisions  of  the  constitution  and  statute  do  not  reach 
the  case,  as  alleged  in  the  complaint,  there  being  no  such 
express,  unqualified  provision.  This  view  is  fully  sustained 
by  the  State  Tax  on  Foreign-held  Bonds  Case,  15  Wall.  300, 
and  the  cases  therein  cited.  The  case  of  San  Francisco 
V.  Fry,  63  Cal.  472,  cited  and  relied  on  by  complainant, 
was  for  taxes  against  a  citizen,  and  resident  of  California, 
over  whom  the  state  had  jurisdiction,  assessed  for  the  year 
1876-77,  befure  the  amendments  of  1880,  under  which  the 
present  tax  was  assessed.  And  such,  also,  was  the  case 
in  San  Francisco  v.  Flood,  64  Cal.  505,  also  cited.  In 
San  Francisco  v.  Fry,  as  in  the  cases  therein  cited,  as  au- 
thority, the  court  rests  its  decision,  sustaining  the  tax 
assessed,  upon  the  stock  of  the  corporation,  whose  tangi- 
ble property  was  in  the  state  of  Nevada,  upon  the  fact, 
that  the  owner  of  the  shares  was  a  citizen  of  California,  and 
that  the  situs  of  this  intangible  property  followed  that  of  the 
owner,  and,  was,  therefore,  in  contemplation  of  law,  situate 
within  the  jurisdicnon  of,  and  taxable  in  th  ^  state  of  Cal- 
ifornia. The  court  quotes  from  the  Massachusetts  case 
cited,  this  passage:  ''Thus  shares  in  foreign  railroad  cor- 
porations held  by  citizens  of  this  state,  are  fully  taxed  here, 
and  no  deduction  is  made  for  any  taxation  to  which  the  cor- 
porations are  subject  in  the  state  where  they  are  situated. 
iSo  it  is  in  regard  to  shares  held  by  our  citizens  in  banks, 
insurance  companies,  and  other  moneyed  corporations 
situated  in  other  states.  Such  shares,  when  held  by  our  citizens, 
are  here  treated  as  so  much  personal  estate,  following  the  person 
of  the  owner,  and  taxable  at  their  full  value  in  this  common- 
wealth, regardless  of  what  may  be  the  foreign  law,  as  to  tax- 
ation of  the  capital,  or  of  any  part  of  it,  elsewhere.  (See 
State  Tax  on  Fordgn-held  Bonds,  15  Wall.  323, 324;  18  Am. 
Law  Eeg.   of  1879,  N.   S.,  and  cases  there  cited;"  63 
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Cal.  478.)  The  court,  then,  adds:  "The  above^ooted  re- 
marks are  true  of  the  system  of  taxation  established  in 
this  state"  (Id.),  thus,  distinctly,  recognizing  the  principle 
that  the  sUus  of  incorporeal,  intangible  shares  of  stock, 
like  that  of  a  debt  due,  for  the  purposes  of  taxation,  fol- 
lows the  person  of  the  owner,  and  is  the  residence  of  the 
owner;  and  putting  the  decision  on  that  ground.  The  court, 
it  will  be  seen,  also,  cites  State  Railroad  Tax  on  Foreign- 
held  Bonds,  15  Wall.  823, 324,  as  sustaining  the  same  position, 
thereby  recognizing  it  as  an  authority  directly  on  this 
point.  The  statute,  itself,  manifestly,  recognizes  and  is 
framed  upon  the  same  principle,  including  the  very  sections 
cited  by  complainant  as  being  entirely  consistent  with  the 
provisions  of  section  3627  of  the  political  code  as  amended 
in  1880,  cited  and  relied  on  by  defendant.  Section  3629, 
Pol.  Oode,  Am.  1880,  p.  7,  provides,  that  the  assessor  ^'mnst 
exact  from  each  person  a  statement  ^  *  ''^  of  all  real 
and  personal  property  owned  by  such  person,  or  in  his  pos- 
session, or  under  his  control,  *  *  *  showing,  separately,** 
among  other  things  in  subdivision  5,  ''the  certificates  of 
shares  of  the  capital  stock  of  any  corporation,  association, 
or  joiut-stock  company  not  having  its  principal  place  of  bust" 
nesa  in  the  state.^'  And  section  3640,  Id.  9,  provides, 
that  '^  each  person,  firm,  or  corporation,  owning  or  having 
iu  his,  or  its  possession,  any  of  the  shares  of  the  capital 
stock  of  any  corporation^  association,  or  joint-stock  com- 
pany, shall  be  assessed  therefor.*'  And  *'the  owner,  or 
liolder  of  capital  stock  in  corporations,  associations,  and 
joint-stock  companies,  whose  principal  place  of  business  is 
not  wUhin  the  staie,  must  be^  individixaUy,  assessed  for  such 
stock.  Shareholders,  in  the  statement  required  by  section 
3629  of  this  code,  ''  shall  specify  the  number  of  shares  of 
stock  held  by  them,  and  the  name  of  the  corporation." 
Now  the  persons  mentioned,  and  intended,  in  sections  3629 
and  3640,  and  the  owners  and  holders  of  shares  of  stock  in 
foreign  corporations  who  are  to  be  "individually  assessed 
on  such  stock  "  under  the  latter  sections,  are,  evidently, 
residents  of  the  state,  and  taxing  districts,  and  no  others. 
The  constitution  does  not  contemplate  any  others  than  res- 
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idents  of  the  state.  Tbe  provision  is:  ''The  legislature 
shall  by  law,  require  each  iax-payer  in  this  state  to  make  and 
deliver  to  the  county  assessor  annually  a  statement/*  etc. 
(Art.  13,  sec.  8.) 

To  no  others  than  residents  could  they  apply.  No  others 
could  be  required  by  the  assessor  to  make  the  statement, 
or  be  called  upon  for  that  purpose.  Non-resident  owners 
of  stock  in  domestic  corporations  could  not  be  thus  called 
upon,  as  they  are  out  of  the  jurisdiction  of  the  state,  and 
of  the  assessor  of  the  taxing  district.  This  provision,  of 
the  code,  itself^  then,  as  well  as  the  supreme  court,  and  the 
constitutional  provision  cited,  clearly  recognizes  the  prin- 
ciple, that  the  incorporeal,  intangible  right  of  property,  in 
shares  of  stock  in  a  corporation,  follows  the  owner,  and  is 
taxable  at  the  place  of  his  residence,  and,  on  that  principle, 
requires  that  resident  owners  of  stock  in  foreign  corpora- 
tions be  taxed  thereon,  where  they  reside;  and  it  is,  only, 
upon  this  principle,  that  it  can  be  so  taxed.  If  the  state 
insists  upon  this  principle,  with  reference  to  resident  own- 
ers of  stock  in  foreign  corporations,  comity,  at  least,  de- 
mands, that  it  should,  also,  recognize  it  with  respect  to 
foreign  residents  owning  stock  in  domestic  corporations. 
It,  certainly,  should  not  take  the  advantages  both  ways. 
And  there  is  nothing  in  any  provision  of  the  constitution, 
or  statute,  of  California,  brought  to  my  notice,  that  indi- 
cates any  intention  to  apply  a  different  principle,  as  to  the 
sUua  of  incorporeal,  intangible  personal  property  held  1  y 
non-residents  of  the  state,  from  that  applicable  to  residents. 
The  statutes  are  entirely  consistent,  and  can  have  full  force, 
and  operation,  upon  the  theory  adopted  as  to  residents,  that 
the  sUvjB  of  incorporeal,  intangible  personal  property,  for 
purposes  of  taxation,  is  that  of  the  residence  of  the  owner, 
when  living  outside  of  the  state,  as  well  as,  when  living 
within  it.  While  the  other  view  would  involve  inconsist- 
ency in  the  principle  adopted. 

Under  the  other  view,  there  would  be  one  law  to  govern 
the  rights  of  residents,  and  another  those  of  non-residents. 
The  constitution  authorizes  the  taxation  of  property  within 
the  state,  and  the  statute  says  it  must  be  taxed  in  the 
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''couDtj,  city  and  county,  town,  township,  or  district  ia 
M'hich  it  is  situate.'*  If  it  be  competent  for  the  legislature 
to  declare  that  the  aiiua  of  incorporeal  and  intangible  per- 
sonal property  shall  be  other  than  that  of  tbe  residence  of 
the  non-resident  owner,  for  the  purposes  of  taxation,  it  has 
not  done  so,  either  in  terms,  or  by  any  provision  from  which 
it  can,  reasonably,  be  implied.  There  is  no  definition,  so 
far  as  I  am  aware,  in  the  constitution,  or  statutes,  of  Cali- 
fornia, declaring  what  shall  constitute  the  situs  of  such 
property  for  the  purposes  of  taxation  or  otherwise;  and  in 
the  absence  of  such  definition,  we  must  be  governed  by  the 
general,  and  well-established  rules  of  law  on  the  subject, 
and,  that  is,  that  it  follows  the  person  of  the  owner. 

Upon  the  principle  that  the  situs  of  this  kind  of  property 
follows  the  owner,  for  the  purposes  of  taxation,  recognized 
and  adopted  by  the  supreme  court  in  San  Francisco  v.  Ft-y, 
and  in  the  cases  therein  referred  to;  also,  by  the  constitu- 
tion and  by  the  legislature  in  the  provisions  of  the  political 
code  cited,  the  defendant  was  taxable  upon  the  full  value 
of  all  this  identical  stock  in  the  state  of  Nevada.  If  this 
generally  recognized  principle  subjected  him  to  taxation  in 
Nevada  for  the  full  value  of  the  stock,  where  he  resided, 
the  same  principle,  certainly,  ought  to  have  exempted  him 
from  a  similar  taxation  here,  as  both  the  person  and  prop- 
erty, on  the  theory  recognized,  were  out  of  the  jurisdiction 
of  the  state. 

The  obvious  tendency  of  discrimination,  double,  unequal, 
and  unjust  taxation,  is,  to  drive  our  citizens  having  a  large 
amount  of  personal  property,  out  of  the  state,  to  escape  that 
kind  of  oppression.  If,  notwithstanding,  their  departure, 
they  can  still  be  taxed  upon  their  incorporeal  and  intangible 
property,  through  their  stock  in  domestic  corporations,  and, 
thereby,  be  taxed  on  the  same  property  in  both  states,  the 
next  step  will  be,  for  business  men  either  to  withdraw  their 
investments  from  the  state,  or  change  them  from  domestic 
into  foreign  corporations,  as  has  sometimes  been  done,  and 
the  business  will,  hereafter,  to  a  large  extent,  be  carried  on 
by  non-resideuts,  in  their  individual  characters,  or  by  for- 
eign corporations,  over  which  the  state  has  little  control,  and 
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the  state  will  be  confined  for  its  revenue  to  the  tangible 
property  of  such  non-residents  and  foreign  corporations 
found  within  its  borders.     A  policy  that  recognizes  the  prin*- 
ciple  stated,  for  the  purpose  of  taxing  the  stock  of  resident 
citizens  in  foreign  corporations,  as  following  the  person,  but 
repudiates  it  for  the  purpose  of  taxing  the  stock  of  citizens, 
and  residents  of  other  states  in   domestic  corporations, 
thereby  imposing  upon  them  the  burdens  of  taxation  upon 
the  same  property  in  both  states,  cannot  fail  to  be  inimical 
to  the  best  interests  of  the  state,  and  to  discourage  in- 
yestments  by  both  resident  and  non-resident  capitalists, 
thereby,  greatly  retarding  the  future  development  of  its  re- 
sources.    It  also  places  foreign  on  a  better  footing  than 
domestic  corporations,  in  violation  of  the  constitution.   The 
principle  should  be  altogether  repudiated,  or  made  applica^ 
ble  both  ways.    I  cannot  impute  to  the  legislature  an  intent 
to  adopt  a  policy,  so  suicidal,  as  that  claimed  by  the  com- 
plainant, without  provisions  of  the  constitution,  and  statutes 
indicating  such  a  purpose,  far  more  specific,  and  unmistak- 
able in  their  import,  than  any  yet  brought  to  my  attention. 
There  are  two  items  of  property  assessed  as  **  solvent  cred- 
its— money,  valued  at  two  hundred  and  fifty  thousand  dol- 
lars— solvent  credits,  valued  at  two  hundred  andfif ty  thousand 
dollars."    What  is  meant  by  the  terms  ''solvent  credits — 
money,"  is  not,  entirely,  clear.    I  suppose  it  means,  money 
credits,  or  credits  for  moneys,  as  contradistinguished  from 
credits  for  goods,  wares,  merchandise,  labor,  etc.    I  do  not 
find  the  terms  in  that  form  in  any  provision  of  the  constitu- 
tiou,  or  statates  brought  to  my  notice.     As  both  the  consti- 
tution and  statutes,  make  a  distinction  between  credits 
secured  by  a  mortgage,  and  ''solvent  credits,"  not  so  secured, 
it  may  be  that  moneys  loaned  and  due,  secured  by  mortgage, 
are  called,  "  solvent  credits,  money,"  or,  the  terms  are  more 
likely  used  to  designate  moneys  deposited  in  solvent  banks, 
subject  to  be  drawn  out  as  wanted  on  checks  of  the  depos« 
itor  in  the  ordinary  course  of  business.    I  do  not  perceive 
that  it  can  make  any  difference  which  it  is.     For  in   the 
former  case,  it  is  not  taxable  at  all,  as  such,  but  the  mort« 
gage  must  be  assessed,  "as  an  interest  in  the  land  affected 
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thereby,"  and  it  mast  be  ''assessed  and  taxed  to  the  owner 
thereof,  in  the  county ,  cUy,  or  di^trid  in  which  the  properH/ 
affected  thereby  is  situate"  (Const.,  art.  13,  sec.  4<)  And  the 
code  follows  the  constitution.  (Pol.  Code,  sec.  3627.)  Bat 
if  taxable  as  ''money  credits,"  then  in  either  class  of  cred- 
its, independently  of  statutory  definition  to  the  contrary,  it 
can  only  be  regarded  as  a  solvent  credit.  No  particnlar 
number  of  coins  can  be  set  aside,  as  belonging  to  any  par- 
ticular depositor.  The  general  depositary  has  a  right  to 
mingle  the  money  with  other  moneys,  use  the  surplus  moneys 
deposited,  as  his  own,  and  at  his  own  discretion.  The  de- 
posit is  not  special.  It  is  simply  an  open  money  account. 
The  depositor  is  only  entitled  to  so  much  money,  in  amount, 
and  to  no  particular  money,  which  may,  or  may  not  be  paid, 
when  his  check  is  presented  according  to  the  ability,  and 
will  of  the  bank  with  which  it  is  deposited.  The  depositor 
is,  in  law,  only  a  creditor  to  the  amount  of  the  balance  held 
by  and  due  from  the  bank,  or  banker,  on  an  open  account. 
He  could  not  replevy,  or  recover  possession  of  any  particular 
money.  The  only  way  to  enforce  payment  would  be  to  briug 
a  suit  for  any  balance  dae,  as  in  case  of  money  due  on  any 
other  open  account,  as  for  goods  sold  and  delivered.  It  is 
but  a  chose  in  action.  Under  the  authorities  cited,  clearly, 
independent  of  statutory  provisions  to  the  contrary,  such 
credits  have  no  situs  for  taxation  against  the  creditor  apart 
from  the  person  of  the  depositor.  (See  15  Wall.,  supra; 
People  V.  Eastman,  25  Cal.  603;  People  v.  Wharlenby,  38  Id. 
466,  467.) 

The  assessment  in  question  seems  to  be  an  effort  to  reach 
for  taxation  tangible  property  in  another  state,  through  the 
stock  in  a  domestic  corporation  owning  it,  held  by  a  citizen, 
and  resident  of  the  state  where  such  tangible  property  is 
situated.  I  do  not  find  any  authority  in  the  constitution, 
or  laws  for  accomplishing  this  purpose. 

This  view  renders  it  unnecessary  to  consider  the  other 
grounds  of  demurrer  to  the  complaint.  The  objection  is 
radical,  and  complainant  has  been  permitted  to  amend  once 
after  demurrer  sustained.  The  demurrer  must  be  sustained 
and  final  judgment  for  defendant  be  rendered  on  the  de* 
znurrer,  and  it  is  so  ordered. 
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Wells,  Fabgo,  &  Co.  v.  The  Northern  Pacific 

Railway  Company. 

CiROUIT   COUBT,   DlSTBICT  OF    ObEGOK. 
NOYEMBEB  19,  1884. 

1.  FcTRNisHiNo  Express  Facilities.— The  ruling  of  this  court  in  WeUs, 

Fargo,  &  Co,  v.  The  Oregon  Railway  and  Navigatum  Co,  (8  Saw.  600),  to 
the  effect  that  it  is  the  duty  of  a  railway  company  to  furnish  express 
facilities  to  an  express  company  doing  or  wishing  to  do  :bnsiness  over  its 
line,  adhered  to  until  the  question  is  determined  by  the  supreme  court. 

2.  CoBPOBATiON  WITH  Bajs'KINO  Powers. — The  express  company  known  as 

Wells,  Fargo,  &  Co.  is  not  a  corporation  with  banking  powers,  within  the 
purview  of  and  prohibition  contained  in  section  1924  of  the  R.  S. ;  and 
if  this  were  otherwise,  it  is  not  prevented  by  said  section  from  doing  an 
express  business  in  Washington  territory,  even  if  in  so  doing  it  makes 
use  of  the  telegraph  or  bills  of  ex<diauge  to  facilitate  the  transfer  of 
money  from  place  to  place. 

3.  CoBPOBATioNS  IN  THE  Tkbbitobibs. — Section  1889  of  the  R.  S.,  which 

prohibits  the  territories  from  passing  special  acts  of  incorporation,  does 
not  preclude  a  corporation  so  incorporated  elsewhere  from  engaging  in 
any  business  in  Washington  territory  not  prohibited  by  its  laws  or  con- 
trary to  its  public  policy. 

4.  Industrial  Pursuit. — The  express  business  is  an  'Mndustrial  pursuit,** 

within  the  meaning  of  section  1889  of  the  R.  S.,  and  may  therefore  be 
carried  on  in  Washington  territory  by  a  corporation  formed  there  under 
a  general  law,  or  by  a  corporation  anywise  duly  formed  or  incorporated 
elsewhere. 

5.  Railway  Company  cannot  Object  that  Expre-hs  Company  has  not 

Complied  with  Local  Law. — The  Northern  Pacific  Railway  Company 
being  bound  to  furnish  express  facilities  to  Wells,  Fargo,  &  Co.  on  its 
road  running  through  Washington,  Dakota,  Montana,  and  Miimesota, 
cannot  excuse  itself  for  not  doing  so  on  the  ground  that  said  express  com- 
pany has  not  complied  with  the  laws  of  said  territories  and  state  on  the 
subject  of  express  companies;  and  if  this  were  otherwise,  the  presump- 
tion is  that  the  express  company  has  complied  with  the  law,  and  the 
burden  of  proof  is  on  the  railway  company  to  show  the  contrary. 

6.  Interstate  Commerce  and  Local  Law. — An  express  company  engaged 

in  interstate  commerce — the  transportation  of  packages  and  parcels 
from  one  state  to  another — cannot  be  restrained  or  regulated  in  relation 
to  such  business  by  the  local  law. 

7.  Preliminary  iNJiiNCTiON.-^The  court  will  not  refuse  a  preliminary  in^ 

junction  because  there  is  a  conflict  in  the  testimony  produced  on  the 
application;  but  it  will  consider  the  effect  or  consequence  of  its  action, 
and  if  the  injunction  will  only  operate  conservatively,  or  is  not  likely  to 
work  any  injury  or  inconvenience  that  may  not  readily  be  compensated 
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for  in  money,  it  may  be  granted,  even  where  the  conflict  of  evidence  ifl 
well  balanced;  but  where  the  consequence  of  allowing  the  injunction  may 
be  otherwise,  it  will  be  refused,  unless  the  evidence  of  the  plaintifiTs 
right  strongly  preponderates. 
8.  Mandatory  Injunction. — When  the  injury  complained  of  is  impending 
and  irreparable,  and  the  right  of  the  plaintiff  is  clear,  a  mandatory  in- 
junction may  issue  in  the  first  instance  as  well  as  on  the  final  hearing. 

Before  Deadt,  District  Jadge. 

This  caase  was  heard  on  the  bill  and  answer  thereto,  and 
the  affidavits  of  plaintiff  and  defendant,  npon  motion  for  a 
preliminary  injunction  to  compel  the  defendant  to  famish 
the  plaintiff  express  facilities  over  its  lines  of  railway  north- 
ward between  Portland  and  Tacoma,  and  eastward  betweeu 
Wallula  Junction  and  St.  Paul. 

Mr.  M.  W.  Fechheimer,  for  the  plaintiff. 

Mr,  James  McNaugId  and  Mr,  C.  B,  Bellinger,  for  the  de- 
fendant. 

Deady,  J.  (orally).  This  is  a  suit  brought  to  restrain,  or 
constrain,  the  defendant,  to  furnish  the  plaintiff  with  express 
facilities  upon  its  railway,  from  Portland  to  Tacoma,  and 
from  Wallula  Junction  to  St.  Paul,  and  branches  between 
those  points.  It  is  brought  by  Wells,  Fargo,  &  Co.,  a  corpo- 
ration organized  by  a  special  act  of  the  territory  of  Colorado 
in  1866,  whereby  it  is  authorized  to  engage  in  the  express 
business,  and  to  draw  drafts  and  bills  of  exchange,  or  sell  or 
buy  the  same  in  the  course  of  such  business.  The  act  itself, 
section  1,  provides:  "That  Ben  HoUaday,  David  Street, 
Bela  M.  Hughes,  S.  L.  M.  Barlow,  and  John  E.  Bussell,  and 
their  associates,  successors,  and  assigns,  be  and  they  are 
hereby  declared  to  be  a  body  corporate  and  politic,  by  the 
name  of  the  HoUaday  Overland  Mail  and  Express  Company, 
and  by  such  name  shall  have  continual  succession,  with  power 
to  sue  and  be  sued,  plead  and  be  impleaded,  complain  and  de- 
fend, in  any  court  of  law  or  equity;  to  adopt  and  use  a  com- 
mon seal,  and  change  the  same;  to  purchase,  hold,  mortgage, 
and  convey  any  estate  or  property,  real  or  personal,  for  the 
use  and  benefit  of  said  corporation;  to  take,  to  hold,  and 
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dispose  of  any  mortgage  on  real  or  personal  estate;  to  es- 
tablisb,  maintain,  and  operate  any  express,  stage,  or  passen- 
ger, or  transportation  route  or  roates,  by  land  or  water,  for 
tbe  conveyance  of  persons,  mail,  or  property  of  any  kind, 
from,  to,  and  between  any  place  or  places  in  Colorado  ter- 
ritory, and  any  place  or  places  beyond  the  limits  thereof; 
to  erect  or  hire  and  maintain  warehouses  or  other  struc- 
tures for  the  safe-keeping  of  goods,  wares,  merchandise,  or 
other  chattels  or  effects,  and  the  transaction  of  business; 
and  for  the  purpose  of  facilitating  exchange  between  the 
several  places  at  which  said  corporation  may  transact  busi- 
ness, the  said  company  shall  have  power  to  draw,  accept, 
indorse,  guarantee,  buy,  sell,  and  negotiate  drafts  and  bills 
of  exchange,  inland  and  foreign;  to  receive  coin,  money, 
silver,  and  gold,  in  any  form  or  other,  and  any  kind  of  val- 
uables, on  deposit  at  its  offices,  and  make  orders  for  the 
payment  and  delivery  of  the  same,  or  an  equivalent,  at  any 
other  place  whatsoever;  to  buy,  sell,  and  dispose  of  gold 
and  silver  coin  and  bullion,  gold-dust,  money,  and  securi- 
ties for  money,  and  to  do  a  general  exchange  and  collection 
business;  and  to  invest  surplus  or  unemployed  funds  in 
bonds  or  notes,  secured  by  mortgage  on  real  estate,  stocks 
of  the  government  of  the  United  States,  of  any  of  the 
United  States,  or  otherwise,  as  the  board  of  directors  may 
designate." 

The  bill  alleges  that  this  plaintiff  has  been  in  the  express 
business  in  Oregon,  Washington,  Idaho,  Montana,  and 
places  to  the  eastward  thereof  for  many  years;  that  the  de- 
fendant is  furnishing  express  facilities  to  the  plaintiff  over 
its  road  from  Kalama  northward,  and  from  Wallula  Junc- 
tion eastward  to  Missoula;  but  that  it  has  refused,  and  still 
refuses,  to  furnish  express  facilities  over  its  road  to  the 
plaintiff,  from  Portland  to  Kalama,  and  from  Missoula  east- 
ward. 

The  answer  of  the  defendant  subtantially  admits  the  facts 
upon  which  the  plaintiff  grounds  its  right;  that  is,  the  in- 
corporation of  the  plaintiff,  its  express  business,  the  owner- 
ship and  operation  of  the  Northern  Pacific  railway  and  its 
branch  lines  by  the  defendant,  and  the  refusal  on  the  part 
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of  the  defendant  to  famish  express  facilities  to  the  plain- 
tiff within  or  between  the  points  named.  Bat  as  a  defense, 
or  reason  for  this  refusal,  the  defendant  sets  up  several 
matters;  and  first,  it  says  the  plaintiff  is  a  banking  corpo- 
ration, and  by  section  1924  of  the  revised  statutes  it  is  pro- 
hibited from  doing  business  in  Washington  territory,  and 
therefore,  as  an  express  company,  cannot  come  into  that 
territory,  nor  can  it  rightfully  or  lawfully  demand  any  priv- 
ileges, or  facilities,  or  conveniences  from  the  defendant  over 
its  railway  lines  within  that  territory. 

Section  1924  of  the  revised  statutes  referred  to  is  section 
6  of  tbe  act  of  March  2, 1853  (10  Stats.  172),  organizing 
tbe  territory  of  Washington,  and  it  provides:  ^'The  legis- 
lative assembly  of  Washington  shall  have  no  power  to  incor- 
porate a  bank  or  any  institution  with  banking  powers,  or  to 
borrow  money  in  the  name  of  the  territory,  or  to  pledge 
the  faith  of  the  people  of  the  same  for  any  loan  whatever, 
directly  or  indirectly.  No  charter  granting  any  privileges 
of  making,  issuing,  or  puttiug  into  circulation  any  notes  or 
bills  in  the  likeness  of  bank  notes,  or  any  bonds,  scrip, 
drafts,  bills  of  exchange,  or  obligations,  or  granting  bank- 
ing powers  or  privileges,  shall  be  passed  by  the  legislative 
assembly;  nor  shall  the  establishment  of  any  branch  or 
agency  of  any  such  corporation,  derived  from  other  au- 
thority, be  allowed  in  the  territory;  nor  shall  the  legisla- 
tive assembly  authorize  the  issue  of  any  obligation,  scrip, 
or  evidence  of  debt,  by  the  territory,  in  any  mode  or  man- 
ner whatever,  except  certificates  for  service  to  the  terri- 
tory." 

In  Rapalje  and  Lawrence^s  Law  Dictionary,  under  the 
word  '^Bauk,"  occurs  this  definition  thereof:  ''1.  A 
place  for  the  deposit  of  money;  2.  An  association  or  cor- 
poration whose  business  it  is  to  receive  money  on  deposit, 
cash  checks  or  drafts,  discount  commercial  paper,  make 
loans,  and  issue  promissory  notes  payable  to  bearer,  called 
*  bank  notes;*  3.  The  building,  apartment,  or  office  where 
such  business  is  transacted.  Banks  are  of  three  kinds — 
banks  of  deposit,  which  include  savings  banks,  and  all 
^hers  which  receive  money  on  deposit;  banks  of  discount, 
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being  ibosewLich  loan  money  on  collateral  or  by  means 
of  discounts  of  commercial  paper;  and  banks  of  circulation, 
vbich  issue  bank  notes  payable  to  bearer.  But  the  same 
bank  generally  performs  all  these  seyeral  operations." 

Now,  I  think  it  is  too  plain  for  argument  that  the  plain- 
tiff is  not  a  bank  or  banking  corporation  in  any  of  these 
senses,  though  it  is  undoubtedly  true  that  it  possesses  some 
of  the  powers  or  faculties  which  may  be  used :  by  a  bank, 
and  are  commonly  used  by  banks  in  the  transaction  of  busi- 
ness; still  banking  is  not  the  object  of  its  incorporation. 
The  object  of  its  incorporation  is  the  transportation  of  pack- 
ages^ including  money^  from  place  to  place,  and,  so  far  as 
money  is  concerned,  this  is  also  done  at  this  day  by  tele- 
graph, bills  of  exchange,  drafts,  and  otherwise.  It  may  be 
very  convenient  and  very  proper  for  Wells,  Fargo,  A  Co.  to 
receive  one  thousand  dollars  in  gold  to  be  transmitted  to 
New  York,  and  to  do  so  by  giving  a  draft  on  New  York,  or 
by  making  a  telegraphic  transfer,  and  then  transporting  the 
coin  to  New  York  at  its  convenience,  or  keeping  it  here,  if 
that  should  be  more  convenient,  for  the  time  being.  I  do 
not  think  I  can  better  dispose  of  this  objection  than  in  the 
language  of  Mr.r  Justice  Greene  in  the  able  and  ex- 
haustive opinion  (1884)  delivered  by  him  in  the  case  be- 
tween these  same  parties  in  Washington  territory. 

He  says:  ^' It  has  been  stated  in  argument  that  plaintiff 
is  doing  a  purely  banking  business  at  different  points  in  the 
United  States,  notably  at  San  Francisco  and  New  York  city. 
Possibly  it  may  be  doing  what  is  beyond  its  lawful  powers. 
The  prime  object  of  its  pursuit,  according  to  its  charter, 
is  not  banking,  nor  the  doing  of  those  things  wherein  banks 
and  bankers  are  principally  or  peculiarly  ei^aged,  but 
the  reception,  transmission,  and  delivery  of  parcels  and 
values,  and  executing  other  commissions.  For  a  person 
whose  proper  vocation  is  not  that  of  a  banker  to  do  for 
himself,  solely  in  furtherance  of  his  own  particular  voca- 
tion, the  things  that  a  banker  does,  is  not  *  banking,'  nor 
is  it,  as  it  seems  to  me^  the  exercise  of  *  banking  powers.' 
If  plaintiff,  under  its  charter,  does  things  that  banks  do,  it 
does  them  as  ancillary  to  its  main  business,  just  as  a  mer- 
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cbaut  incidentally,  in  Lis  own  behalf,  in  his  mercantile 
transactions,  may  do  every  one  of  those  things  which  plain- 
tiff is  empowered  to  do,  and  yet  do  them  without  being  in 
name  or  fact  an  expressman  or  a  banker.  Not  for  the  pur- 
pose of  doing  a  banking  business  in  any  phase,  but '  for  the 
purpose  of  facilitating  exchange  between  the  several  places 
at  which  said  corporation  may  transact  business,'  are  the 
particular  powers  of  plaintiff  given. 

''  For  the  safe  and  convenient  transmission  of  value,  and 
for  no  other  purpose,  a  token  of  value  is  taken  from  a 
sender  at  one  place,  and  a  corresponding  token  is  produced 
to  a  recipient  at  another  place.  It  is  all  the  same  as  if  a 
parcel  of  goods  to  be  sent  were  received  at  one  end  of  a 
line  of  transportation,  and  a  like  or  equivalent  parcel  were, 
by  consent  or  stipulation  of  the  shipper,  to  be  delivered  at 
the  other  end.  A  business  consisting  of  such  details  is 
not  'banking,'  nor  are  powers  limited  to  carry  it  on 
'  banking  powers.'  In  one  department  or  another  of  bank- 
ing, the  receiving  of  deposits  or  the  buying  and  selling  of 
gold  and  silver  and  mercantile  paper  and  securities,  or  the 
drawing,  paying,  and  collecting  mercantile  paper,  is  the  prin- 
cipal thing,  and  the  exchange  of  values  between  localities, 
thereby  sometimes  effected,  is  subsidiary  or  accidental;  but 
in  this  part  of  the  express  business,  the  principal  thing  is  the 
transfer  of  value  from  place  to  place,  and  the  buying,  selling, 
drawing,  paying,  collecting,  depositing,  and  receiving  are  all 
accessory.  Eveiy  milling,  or  mining,  or  other  productive 
corporation  has  to  do  some  or  all  of  these  things  for  the 
convenience  of  itself  in  its  own  business,  to  a  greater  or 
less  extent,  and  if  it  could  not,  would  be  cramped  almost, 
or  quite,  to  death.  Between  such  a  corporation  and  plain- 
tiff there  is  a  difference  arising  from  the  fact  that  the 
requirements  of  plaintiff's  business  make  the  doing  of  such 
things  a  matter  of  great  convenience  and  frequency,  and  so 
prominent  and  important  as  to  deserve  especial  mention 
and  definition  in  the  charter.  But  in  the  particular  now 
under  discussion,  the  two  are  otherwise  alike. 

''I  do  not  understand  that  congress  demands  or  contem- 
plates that  section  1924  be  so  applied  as  to  bar  out  from 
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oar  territory  any  foreign  corporations,  except  those  who 
carry  on  a  business  in  which  the  things  essential  to  bank- 
ing are  done  for  banking's  sake,  or  in  other  words,  as  the 
.main,  as  distinct  from  an  incidental  and  ancillary,  affair. 
Only  such  are  banks  or  have  the  power  to  do  banking. 
Wells,  Fargo,  &  Co.  is  not,  in  my  opinion,  though  it  may 
be  in  its  own,  a  corporation  of  that  description.  (See  Peo- 
ple V.  R.  B.  &  L.  E.  R.  R.  Go.,  12  Mich.  384.) 

'*  Looking  farther  at  this  section,  the  intent  of  it  seems 
to  be,  not  to  exclade  a  corporation  simply  because  so  for- 
tunate or  unfortunate  as  to  be  clothed  with  banking  powers, 
or  powers  used  in  banking,  even  so  as  to  be  exercised  in 
chief,  but  rather  to  exclude  one  exercising  or  claiming  to 
exercise  them  in  fact.  The  section  seems  to  be  leveled, 
not  at  abstract  or  dormant  power,  but  at  actual  deed  or 
endeavor.  In  the  record  before  me,  there  is  notbing  to 
show  that  plaintiff  is  doing  or  undertaking  anything  unlaw- 
ful. It  is  not  under  compulsion  of  any  absolute  necessity 
of  its  express  business  to  exercise  the  interdicted  powers. 
Values  can  be  expressed  between  distant  places  without 
traffic  in  precious  metals  or  valuable  paper.  If  such  traffic 
be  unlawful  for  plaintiff,  it  is  freely,  though  perhaps  not 
conveniently,  separable  from  plaintiff's  business.  And 
although  one  may  say  that  it  is  to  be  presumed  that  plain- 
tiff is  doing  all  that  its  charter  purports  to  authorize,  and 
that  is  convenient  to  be  done,  yet  the  stronger  and  over- 
coming presumption  is  that  it  is  not  disobeying  any  law, 
.organic  or  otherwise." 

I  think,  myself,  tbat  apart  from  the  question  as  to 
whether  this  corporation  can  be  abstractly  called  a  bank, 
by  virtue  of  its  act  of  incorporation,  and  powers  conferred 
by  that  act,  the  only  question,  if  there  be  any  question,  is. 
What  are  tbe  powers  it  is  exercising  in  this  territory  ? 
.  and  what  is  the  business  in  which  it  is  engaged  ?  It  may 
have,  in  my  judgment,  many  interdicted  powers,  or  more 
than  one,  considered  with  reference  to  the  locality  of 
.Washington  territory;  but  if  it  goes  there  exercising  only 
the  powers  which  are  permitted,  as  to  the  interdicted  ones, 
they  do  not  exist*    Whoever  alleges  it  is  exercising,  or  at- 
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tempting  to  exercise,  interdicted  powers,  and  therefore  is 
uuluwfally  in  that  territory,  must  prove  the  allegation  to  be 
true.  There  is  no  presumption,  as  Mr.  Justice  Oreene 
says,  that  ''it  is  there  violating,  or  intending  to  violate, 
the  laws  of  the  territory." 

Another  objection  is  made  to  the  relief  demanded  in  this 
bill,  on  the  ground  of  the  inability  of  the  plaintiff  to  ex- 
ercise the  powers  claimed  by  it  in  Washington  territory, 
beeanse  it  is  created  by  a  special  act  of  Colorado.  This 
objection  is  founded  upon  section  1889  of  the  revised  statates, 
which  is  applicable  to  all  territories,  and  reads  as  follows: 
''  The  legislative  assemblies  of  the  several  territories  shall 
not  grant  private  charters  or  especial  privileges,  but  tliey 
iQay,  by  general  incorporation  acts,  permit  persons  to  asso- 
ciate themselves  together  as  bodies  corporate  for  mining, 
mannfacturing,  and  other  industrial  pursuits,  or  the  con- 
stmction  or  operation  of  railroads,  wagon-roads,  irrigating 
ditches,  and  the  colonization  and  improvement  of  lauds  iu 
connection  therewith,  or  for  colleges,  seminaries,  chnrohes, 
libraries,  or  any  other  benevolent,  charitable,  or  scientific 
association." 

Now,  it  is  argued,  first,  that  becanse  a  corporation  can- 
not be  organized  in  Washington  territory  by  a  special  act 
of  the  legislature,  but  must  be  organized  under  the  general 
law,  therefore  a  corporation  existing  before  this  restriction 
WHS  made,  under  a  special  |act  of  a  sister  state  or  territory, 
cannot  come  into  that  territory  and  exercise  the  powers, 
altbough  they  are  in  no  way  excluded  by  the  law  of  the  land, 
or  contrary  to  the  public  policy.  The  ground  is,  that  it  is 
not  brought  into  being  in  the  peculiar  or  particular  way  in 
which  the  general  law  now  requires  corporations  to  be 
formed  in  Washington  territory.  But  I  cannot  see  that 
there  is  anything  in  this  objection.  There  is  nothing  in 
this  section  1R89  to  prevent  any  corporation  exercising  its 
powera  in  Washington  territory  in  particular  cases.  Every- 
body who  is  familiar  at  all  with  the  history  of  the  growth 
and  organization  of  corporations  iu  the  United  States 
knows  that  this  rule  requiring  corporations  to  be  orgaa- 
*zed  under  a  general  law  is  the  growth  of  some  years,  and 
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kas  grown  oat  of  tlie  confuaioQ,  oorruptioD,  the  partial  and 
inequitable  legialation  that  was  the  resuH  of  altowing  par- 
ties to  go  before  th«  legislature  and  ask  for  a  special  char-^ 
ter.  The  time  of  the  legislature  was  unnecessarily  consumed 
bj  it;  the  integrity  of  the  members  of  the  legislature  was 
unduly  exposed;  through  the  ignorance  or  carelessness 
of  the  legislature  and  the  astuteness  and  diligence  of  de- 
signing and  oyerreaching  men,  there  were  constantly  com- 
ing to  light  obscure  clauses  in  these  acts  of  the  legislature 
giving  powers  and  granting  privileges  which  were  unjust, 
itieqtiitable,  and  which  would  never  have  been  done  with 
the  knowledge  of  the  legislature. 

Therefore,  owing  to  the  evils  resulting  to  the  territory 
of  Washington,  to  the  people,  and  to  the  legislature,  thia 
act  was  passed,  and  has  no  reference  whatever  to  the  fact 
whether  a  corporation,  otherwise  formed,  might  exercise 
powers  in  that  territory  not  prolnbited  or  contrary  to  its 
public  policy.  It  is  a  matter  of  no  moment  whatever  to 
Washington  tenitory  that  corporations  in  Colorado  are 
created  by  special  act.  The  people  of  the  latter  territory 
are  not  corrupted  by  it;  the  legislature  is  not  corrupted  by 
it;  their  time  is  not  taken  up  with  it.  The  only  interest 
timt  they  have  in  the  matter  is  the  interest  that  any  por- 
tion of  the  people  in  the  United  States  have  in  the  welfare 
of  all  the  other  people  in  the  United  States..  See  also,  on 
this  point,  the  remarks  of  Mr.  Justice  Field  in.  CotveU  v. 
&privg8  Co,,  100  U.  S.  59. 

With  reference  to  the  effect  of  this  limitation  upon  the 
power  to  form  corporations  within  the  territory,  I  quote 
again  from  the  opinion  of  Mr.  Justice  Greeiie:  ''Again,  de- 
fendant urges  that,  under  the  second  clause  of  section  1889, 
ilie  territoriul  legislatures  can,  by  general  incorporation 
acts,  authorize  the  formation  of  corporations  for  those  pur- 
poses only  which  are  specified  in  that  clause;  that  plaintiff 
is  not  a  corporation  within  the  limitation  unless  its  business 
be  fill  indnstrial  pursuit;  that  to  be  within  the  limitation 
its  business  must  be  not  only  industrial,  but  of  a  character 
like  mining  and  manufacturing;  that  its  business  is  neither 
of  that  character,  nor  industrial,  and  that,  therefore,  sinc^ 
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its  like  could  Dot  by  private  or  general  statute  be  formed 
within  the  territory,  its  admission  to  do  business  in  the  ter- 
ritory is  prohibited  by  the  spirit  of  the  section.  Bat  this 
clause  refers  merely  to  the  formation  of  domestic  corpora- 
tions, and  has  nothing  to  do  with  domestic  recognition  of 
foreign  corporations.  Besides,  I  think  plaintiff's  pursuit  is 
industrial.  It  is  such  according  to  the  ordinary  usage  of 
words." 

It  is  objected  that  this  corporation  is  unable  to  come  into 
Washington  territory  to  do  business  there,  because  it  is 
not  a  corporation  engaged  in  ''industrial  pursuits.'*  The 
objection  hinges  about  these  words.  What  is  the  charac- 
ter of  ''mining,  manufacturing,  and  other  industrial  pur- 
suits "  ?  It  is  maintained  that  this  express  company  is  not 
engaged  in  an  "industrial  pursuit,"  and  that  if  it  is  en- 
gaged in  an  industrial  pursuit  in  the  abstract  sense  of  the 
words,  it  is  not  engaged  in  such  an  industrial  pursuit  as 
mining  and  manufacturing,  and  that  the  words  "industrial 
pursuit,"  being  coupled  with  "mining  and  manufacturing," 
are  restricted  in  their  signification  to  the  general  scope 
covered  by  those  words,  "mining  and  manufacturing."  I 
think  myself  that  this  is  too  narrow  a  signification  to  be 
given  to  those  words.  "  Industrial"  is  a  very  large  word, 
and,  although  it  is  associated  with  the  words  "mining  and 
manufacturing,"  it  would  be,  it  seems  to  me,  contrary  to  the 
manifest  purpose  of  congress  in  this  passage  to  so  restrain 
it  as  that  the  pursuit  must  be  literally,  or  almost  literally,  a 
mining  one  or  a  manufacturing  one.  Gould  not  a  corpora- 
tion in  Washington  territory  be  formed  under  this  law  to 
engage  in  raising  wheat  ? 

This  is  neither  mining  nor  manufacturing  in  any  literal 
sense  of  the  word — it  is  producing.  Could  not  a  corpora- 
tion be  formed  under  this  law,  or  under  a  law  passed  by 
Washington  territory,  to  engage  in  navigating  Puget  Sound  ? 
I  do  not  think  there  is  a  specific  provision  for  a  navigation 
company;  there  are  for  wagon-roads  and  railroads,  but 
there  is  none  for  steamboats.  But  I  suppose  it  is  hardly 
questionable  that  the  legislature  might  provide  by  a  gen- 
eral law  for  the  incorporation  in  Washington  territory  of 
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a  company  to  navigate  Paget  Sound.  An  "  industrial  pur- 
suit/' it  may  be  said,  also,  in  tbe  case  I  put  of  farming,  is 
covered  by  the  words  ''colonization  and  improvement  of 
lauds  in  connection  therewith,"  but  these  are  limited  by  the 
words  ''railroads,  wagon-roads,  irrigating  ditches,"  and  it 
is  doubtful  whether  the  phrase  "colonization  and  improve- 
ment of  lands  in  connection"  with  the  "construction  or 
operation  of  railroads,  wagon-roads,  and  irrigating  ditches," 
necessarily  includes  raising  wheat,  corn,  potatoes,  or  the 
like. 

I  want  to  add  here  that  I  am  not  prepared  to  say  that  i 
this  section  1889  expressly,  or  by  fair  construction,  pre- 
vents the  territory  of  Washington  from  providing  for  the 
incorporation  of  a  company  to  carry  on  an  express  business 
within  its  limits,  that  it  is  not  a  sufficient  indication  of  the 
public  policy  by  the  law-making  power  of  that  territory  to 
overcome  the  presumption  that  by'comity  this  plaintiff  is 
allowed  to  transact  its  business  there;  I  repeat,  if  this  act 
could  be  fairly  construed  as  inhibiting  the  legislative  assem- 
bly of  Washington  territoiy  from  providing  for  the  incor- 
poration of  an  express  company  in  that  territory,  I  think 
it  would  be  such  a  manifestation  of  public  policy  by  the 
law-making  power,  the  supreme  power  there,  as  would  ex- 
clude this  plaintiff  from  doing  business  in  the  territory — at 
least  on  the  ground  of  comity.  It  would  have  no  right,  as 
a  matter  of  comity,  to  do  a  business  there  as  a  corporation 
wjiich  the  territory  itself  is  prohibited  from  authorizing  a 
corporation  to  engage  in.  But  I  think  the  express  business 
is  an  "industrial  pursuit,"  and  one  which  the  territorial 
legislature  could  provide  for  the  formation  of  corporations 
to  engage  in. 

The  next  objection  to  this  relief  is  that  the  plaintiff  has 

lot  complied  with  the  laws  of  Washington,  Dakota,  Mon- 

[ina,  and  Minnesota,  the  state  and  territories  through  which 

efendant's  road  runs,  concerning  express  companies  doing 

^lerein,  and  that  it  has  no  right  to  enter  these 

therefore  cannot  complain  if  it  is  not  allowed  ex* 

ties  upon  defendant's  road  therein.    To  begin 

9  a  very  strong  impression  that  it  does  not  lie  in 
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the  mouth  of  the  defendant — a  eorporatiou  engaged  in  the 
busiueae  of  a  common  carrier — to  say  to  this  plaintiff: 
''Ton  haye  not  complied  with  the  laws  of  these  territories 
concerning  the  transaction  of  busineae  therein."  It  doea 
not  seem  to  me  that  it  is  a  matter  which  concerne  the  de- 
fendant. It  does  not  seem  to  be  a  matter  that  the  defend* 
ant  can  judge  of;  and  I  think  the  case  I  put  to  counsel  oa 
the  argument  has  not  been  answered;  that  is»  supposing  tha 
law  of  Washington  territory  provides  that  no  person  shall 
be  engaged  in  peddling  jewelry  in  that  territory,  unless  he 
has  taken  out  a  license  and  paid  for  it,  and  a  person  with 
pack  upon  his  back,  peddling  jewehy,  offers  to  go  on  board 
of  defendant's  train,  having  purchased  a  ticket  for  th^t  pur- 
pose, can  the  defendant  object  and  sflqr:  ''You  are  a  ped- 
ler,  peddling  without  a  license;  you  have  no  right  here;  we 
cannot  carry  yon ''  ?  I  do  not  think  the  defendant  can.  The 
matter  is  one  for  the  state  or  territory,  and  not  the  defend- 
ant. However  that  may  be,  I  think  the  burden  of  proof  is 
upon  the  defendant  to  show  that  the  plaintiff  is  not  quali- 
fied to  act  as  an  express  company  within  these  territories.. 
I  think  that  if  the  plaintiff  failed  to  comply  with  any  par- 
ticular required  by  the  laws  of  these  territories,  that  the 
burden  of  proof  is  cast  upoa  tbe  defendant  to  show  it. 
There  is  no  presumption  that  the  plaintiff  has  not  complied 
with  the  law,  as  all  men  are  presumed  to  obey  the  law  and 
comply  with  it  until  the  contrary  ia  shown.  The  plaintiff 
alleges  in  its  bill  that  it  has  complied  with  the  law.  The 
defendant  alleges  iQ  its  answer  that  the  plaintiff  has  not 
complied  with  it,  but  does  not  state  wherein  the  plaintiff 
has  not  complied  with  it. 

The  defendant  alleges  that  the  plaintiff  has  not  complied 
with  the  law,  but  does  not  state  wherein.  The  affidavits  in 
support  of  plaintiff's  bill,  made  by  its  manager  and  officers, 
who  ought  to  know  whereof  they  speak,  are  clear,  full,  and 
explicit,  and  are  to  the  effect  that  they  have  complied  with 
the  law,  and  on  the  argument  it  wa3  substantially  admitted 
by  counsel  for  defendant  that  the  plaintiffs  attempted  to 
comply  with  it;  but,  in  his  judgment,  there  was  some  tech- 
nical defectj  which  was  not  very  particularly  btatt^d.     I  ap'« 
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prehend  it  is  not  a  very  serioas  matter.  I  shall  assume, 
then,  that  these  laws  have  been  complied  with,  and  that, 
therefore,  as  far  as  that  objection  is  concerned,  it  has  no 
weight. 

Bat  supposing  that  none  of  them  have  been  complied  with 
by  the  piaintiff,  or  that  plaintiff  has  not  undertaken  to  com- 
ply with  them.  Plaintiff  is  engaged  in  an  interstate  com- 
merce. Tiiere  can  be  no  commerce  without  transpoi'tation. 
Transportation  is  one  of  the  essential  elements  of  com- 
merce— ^the  means  by  which  commerce  is  supported.  The 
plaintiff  is  engaged  in  transportation  between  these  points, 
and  is  engaged  in  an  interstate  commerce;  and,  in  my  judg- 
ment^ no  territory  or  state  can  impose  upon  it  any  condi- 
tions by  way  of  license  or  otherwise  to  eugi)ge  in  this 
commerce  by  passing  through  its  limits.  Of  coui-se  the 
right  to  engage  in  interstate  commerce  is  not  a  right  to  do 
a  local  business  within  the  territory,  and  therefore  the 
plaintiff  has  no  right  to  do  an  express  business  in  Wash- 
ington, Idaho,  Montana,  and  Dakota,  if  it  has  not  complied 
with  their  laws.  But  if  it  has  an  existence,  and  is  author- 
ized generally  to  do  express  business,  it  may  do  it,  so  far 
as  interstate  commerce  is  concerned,  without  reference  to 
these  laws.  I  think  this  is  very  clear,  both  on  the  authori- 
ties and  the  reason  of  the  case.  The  case  of  Pacific  Coast 
Steamship  Oo.  v.  Boai*d  of  Railxoay  Co-mmimonerSj  9  Saw. 
253,  is  a  case  directly  in  point. 

I  have  not  been  able  to  come  to  any  definite  conclusion 
how  far  the  lt)gi8lation  of  congress  on  the  transportation  of 
dutiable  goods  affects  this  question. 

It  seems  that  in  1870  congress  passed  an  act  to  facilitate 
the  transportation  of  dutiable  goods  from  the  ports  of  entry 
on  the  seaboard  to  important  points  in  the  interior.  It  has 
amended  the  act  once  or  twice  since — once  in  1880  and  once 
in  1884.  By  the  act  of  1880  Portland  was  made  one  of  the 
point43  from  which  goods  from  foreign  ports  might  be  trans- 
ported in  bond  to  the  interior  without  paying  duty  at  this 
point;  and  by  the  act  of  1884,  in  addition  to  the  provision 
that  whoever  undertook  to  carry  these  goods  should  be 
treated  and  considered  as  a  common  carrier  for  that  pur- 
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pose,  it  was  expressly  provided  that  they  might  be  carried 
by  express  oompanies  in  such  boxes  or  safes  as  they  usually 
had  or  furnished  for  like  articles.  The  act  goes  upon  the 
assumption  that  an  express  company  is  a  safe  mode  of  con- 
Teyance,  and  a  recognized  mode  of  transporting  such  things, 
without  special  provision  as  to  what  should  be  the  charac- 
ter of  the  vehicle,  the  box,  or  safe.  How  far  this  should 
be  considered  a  regulation  of  commerce,  under  which  this 
plaintiff  may  carry  goods  from  Portland  to  St.  Paul,irre- 
Bpective  of  any  inimical  or  restraining  legislation  of  the 
territories  between  Portland  and  St.  Paul,  I  am  not  pre- 
pared to  say.  It  is  not  necessary  to  decide  it,  though  the 
inclination  of  my  mind  is  that  it  has  some  effect  upon  the 
matter  in  favor  of  the  plaintiff. 

The  next  objection  is  that  the  defendant  is  not  able  to 
furnish  the  facilities,  admitting  that  plaintiff  has  a  right  to 
them.  Upon  this  phase  of  the  case  counsel  for  the  defend- 
ant, with  his  usual  ability  and  zeal,  insists  that  if  there  is  a 
conflict  of  evidence  upon  that  point,  the  court  is  powerless 
to  act,  as  it  is  not  at  liberty  to  weigh  evidence — to  decide 
either  from  the  number  of  witnesses  on  the  one  hand,  and 
the  scarcity  on  the  other,  or  from  the  inherent  probability 
of  the  testimony,  or  from  common  knowledge,  or  all 
these  taken  together,  but  is  powerless  to  act  from  the 
simple  circumstance  that  there  is  a  conflict  of  testimony 
in  the  affidavits  concerning  this  question  of  its  ability  to 
furnish  tbese  facilities.  I  understand  counsel  to  maintain 
that  this  proposition  extends  to  any  material  question  that 
may  arise  on  the  application  for  an  injunction  that  is  in- 
volved in  the  conflict  of  evidence — although  it  may  be  as 
one  against  a  thousand.  That  in  such  case  the  court  has  not 
the  power  to  act,  particularly  in  the  case  of  an  application 
for  a  mandatory  injunction.  I  must  admit  that  this  doc- 
trine is  new  to  me.  I  do  not  think  it  can  be  found  in  those 
words,  or  anything  like  it,  in  the  books;  but  I  conceive  the 
true  doctrine  to  be,  that  where  there  is  a  conflict  of  evi- 
dence the  court  must  decide,  and  act  according  to  the 
weight  of  evidence.  But  I  can  see  very  readily  that  the 
court  might  require  more  satisfactory  and  conclusive  evi- 
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dence  in  one  case  than  in  another,  owing  to  the  effect  or 
consequence  of  its  action.  If  its  action  were  merely  con- 
servative, and  coald  do  no  harm,  it  might  be  at  liberty  to 
act  where  there  was  a  well-balanced  conflict  of  statement. 
Bat  if  its  action  might  seriously  injure  or  inconvenience 
the  defendant,  in  a  way  that  could  not  clearly  be  compen- 
sated for  in  money,  it  might  very  properly  refuse  to  act  where 
the  evidence  was  at  all  equal  and  conflicting.  With  this 
understanding  of  the  rule  of  evidence  in  these  matters,  I 
now  proceed  to  dispose  of  this  point.  There  are  two  affi- 
davits made  by  the  officers  of  this  defendant  corporation. 
They  state  in  so  many  words  that  the  defendant  is  not 
able  to  furnish  these  express  facilities,  and  go  on  to  say 
wherein  they  are  unable  to  do  so.  Tiiey  say,  first,  that  it 
would  require  an  additional  car  beyond  Missoula  for  the 
plaintiff  to  do  its  business  in,  and  they  have  none;  that  if 
an  additional  car  is  put  on  the  train,  for  the  express  com- 
pany, the  weight  of  the  train  would  be  increased,  and  the 
propelling  power  is  now  so  evenly  balanced  that  with  an 
additional  car  it  would  require  another  locomotive,  and  that 
would  put  the  company  to  very  considerable  expense.  I 
asked  the  counsel  for  the  defendant,  in  the  course  of  his 
argument,  if  he  expected  the  court  to  believe  that  this 
defendant  corporation,  with  all  its  power,  wealth,  and  re- 
sources, was  really  unable  U*  furnish  an  express-car  to  this 
plaintiff,  and  the  counsel,  of  course,  had  not  the  hardihood 
to  state  that  he  thought  the  court  would  be  expected  to  be- 
lieve it,  but  only  that  the  defendant  meant  that  to  do  so 
would  take  some  little  time.  Of  course,  taking  that  view  of 
it,  the  statement  does  not  amount  to  much.  It  may  be  that 
defendant  corporation  has  not  a  car  which  at  this  moment 
it  can  divert  to  the  use  of  the  plaintiff.  But  if  it  can  sup- 
ply a  car  in  five,  or  six,  or  ten  days,  that  is  practically  the 
same  thing.  In  my  judgment,  it  can  do  so  to-morrow  if  it 
wants  to.  The  testimony  on  the  part  of  the  plaintiff  shows 
that  the  car  which  is  used  by  the  plaintiff  from  Wallula 
Junction  to  Missoula  is  carried  from  there  to  Helena  empty, 
and  there  is  no  reason  why  it  should  not  be  used  by  the 
plaintiff  to  Helena,  except  the  desire  of  the  defendant  not 
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to  allow  ibe  plaintiff  to  nse  it.  Of  ootirse,  wfaMi  it  reaches 
Helena  the  plaintiff  is  iu  the  centre  of  the  bnsiness  of  that 
conntry.  It  is  in  reach  of  another  railroad — the  Northera 
Utah — by  means  of  which  it  has  access  to  tbe  Central  and 
Union  Pacific  roads.  The  defendant  allows  the  plaintiff  to 
go  to  Missoula,  and  there  requires  it  to  leave  the  train,  and 
the  car  is  carried  from  there  empty.  In  this  connection  it 
must  be  noticed,  as  a  material  circumstance,  that  there  is  a 
rival  express  company  upon  this  road — the  Northern  Pacido 
Express  Company — and  it  is  manifest  that  the  defendant  in* 
tends  to  give  the  express  bnuiness  over  its  road  to  this  com- 
pany, if  it  has  a  lawful  right  to  do  so. 

In  considering  the  question  whether  the  defendant  has 
furnished  facilities  to  the  plaintiff,  as  it  ought  to,  and 
whether  it  is  able  to  do  so,  or  i^hether  its  alleged  inability 
is  only  an  excuste  for  not  doiug  what  the  law  requires 
it  to  do,  the  existence  of  the  Northern  Pacific  Express 
Company,  and  its  relations  to  this  defendant,  is  a  very 
material  circumstance.  One  of  the  afiidavits,  stating  that 
the  defendant  is  unable  to  furnish  an  express-car,  is  made 
by  an  officer  of  the  defendant  and  of  the  Northern 
Pacific  Express  Company.  The  fact  that  its  stock  is 
owned  largely  by  the  men  and  people  in  the  Northeru 
Pacific  Railroad  Company,  and  is,  in  fact,  its  other  self,  is 
a  very  material  circumstance.  The  defendant  may  have 
been  advised,  tbat,  being  a  railway  corporation,  it  was  not 
competent  to  do  an  express  business,  and  therefore  it  has 
undertaken  to  do  so  as  nearly  as  it  can,  and  has  formed  a 
corporation  for  that  purpose  that  is,  in  fact,  itself.  It  is 
also  stated  in  these  affidavits  that  the  plaintiff  will  not  be 
injured  if  this  relief  is  not  granted,  because  the  express 
business  is  overdone  east  of  Missoula.  There  is  such  com- 
petition between  the  American  Express  Company  and  the 
Northern  Pacific  Express  Compauy  that  they  are  now  carry- 
ing at  losing  rates.  This  is  a  matter  which  does  not  concern 
the  defendant  upon  any  theory  in  this  case  whidi  can  be 
taken  into  consideration.  Whatever  the  fact  may  be  as  to 
the  relation  between  tbe  Northern  Pacific  Express  Company 
and   the  Northern  Pacific  Bailway  Company,  in  the  eye 
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of  the  law,  it  has  bo  ttore  relation  to  it  than  it;  haft 
to  the  plaintiff;  it  has  no  more  ioterest  in  one  than  the 
other.  It  is  no  matter  to  the  defendant  if  they  are  both 
broken  up  in  the  express  business,  so  that  they  pay  for  the 
services  which  they  reqnire.  This  ia  not  a  matter  of  any 
moment  to  the  defendant.  Nor  is  it  probable  tliat  if  the 
plaintiff  is  allowed  express  facilities  upon  the  defendant's 
train  east  of  Missoula  there  will  be  any  need  either  of  ad- 
ditional power  or  cars.  It  does  not  follow  that  any  more 
business  is  going  to  be  done.  I  will  not  say — I  am  not  suffi- 
ciently well  informed  to  say — that  tiiere  would  be  too  need  of 
another  car.  But  it  is  not  probable  that  the  bulk  of  the 
goods  transported  would  be  materially  increased.  And 
there  may  be  room  for  both  companies  in  one  ear,  if  it 
would  not  be  disagreeable  to  the  employees.  Instead  of 
having  sepavate  ears,  the  one  now  in  use  might  be  par- 
titioned. 

The  result  would  be  that  Wells,  Fargo,  &  Co.  would  have 
their  share  of  the  business,  and  what  they  would  do  the 
Northern  Pacific  Express  Company  would  not  do.  Prob- 
ably there  would  not  be  any  particular  addition  to  the  busi- 
ness. It  would  be  distributed  between  the  two  companies. 
Wells,  Fargo,  &  Co.,  having  been  on  the  ground  so  long  a 
time,  atid  having  now  access  to  the  business,  would  do  its 
share  of  it,  tod  by  as  much  as  it  did  the  Northern  Pacific 
Express  Company  would  do  less.  Besides,  the  plaintiff  is 
not  entitled  to  this  injunction,  except  upon  giving  security 
to  pay  whatever  is  right;  and  it  comos  to  this,  that  if  the 
defendant  has  to  put  on  another  locomotive,  or  has  to  put 
on  another  car,  it  is  one  of  th)o  circumstances  to  be  con- 
sidered, and  should  be  charged  for.  Of  course,  the  main 
question  in  this  case,  as  to  whether  the  plaintiff  is  entitled 
to  these  facilities,  and  whether  it  is  the  duty  of  the  defend- 
ant to  furnish  them,  has  been  decided  in  the  case  of  Wells^ 
Fargo  &  Co.  v.  Oregon  Railuxnj  and  Navigation  Company 
nnd  Oregon  and  California  Railroad  Company,  8  Saw.  600. 
It  is  not  now  proposed  to  consider  that  question  any  further. 
It  is  a  serious  question^  and  an  important  one,  which  awaits 
ihe  final  decisioa  of  the  supreme  court.    If  the  ruling  of 
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this  and  other  circuit  coarts  is  affirmed  in  the  sapreme  coart 
of  the  United  States,  the  question  is  settled  in  fayor  of  the 
plaintiff;  and,  in  any  event,  the  controyersy  is  ended.  But, 
for  the  time  being,  we  go  upon  the  assumption  that  the 
defendant  is  nnder  obligation  to  furnish  reasonable  express 
facilities  to  the  plaintiff,  or  any  other  express  company  that 
wishes  to  do  business  on  its  road. 

Another  point  was  made,  and  that  was,  that  this  applica- 
tion has  been  delayed.  This  objection  is  made  particularly 
with  reference  to  the  mandatory  character  of  the  injunc- 
tion. But  the  delay  in  this  case  has  not  worked  any  preju- 
dice whatever  to  the  defendant;  it  has  worked  to  its  advan- 
tage, if  it  be  an  advantage  to  keep  the  plaintiff  off  its  road ; 
it  has  not  changed  its  condition;  it  has  not  built  up  a  wall 
which  it  has  now  to  take  down;  it  has  not  done  anything 
which  it  would  have  to  undo.  In  so  far  as  it  has  had  any 
effect,  it  has  been  to  its  advantage,  if  it  be  an  advantage,  as 
I  apprehend  it  is,  to  keep  the  plaintiff  off  its  road.  The  de- 
lay is  more  apparent  than  real.  I  think  the  fact  is  that  the 
defendant  has  been  operating  this  road  about  fourteen 
months,  and  it  appears  from  the  affidavits  in  this  case  that 
the  plaintiff  commenced  a  suit  in  Washington  territory 
prior  to  that  time,  and  maintained  it  there  untiPa  short  time 
since,  when  the  defendant  came  into  this  state  with  its  road 
from  Kalama  to  Portland,  whereupon  the  plaintiff  com- 
menced this  suit,  and  shortly  after  dismissed  the  other. 
The  delay  is  more  apparent  than  real,  but  if  there  was  an 
actual  delay,  there  is  nothing  in  it  which  can  prejudice  the 
defendant.  If  anybody  has  suffered  by  the  delay,  it  is  the 
plaintiff,  and  not  the  defendant. 

There  is  only  one  other  question  to  be  considered — that 
is,  whether  a  mandatory  injunction  ought  to  be  issued  in  a 
case  of  this  kind — that  is,  so  far  as  this  is  a  mandatory  in- 
junction. It  is  laid  down  in  Pomeroy's  Equity  Jurispru- 
dence, section  1539,  ''that  where  the  injury  is  immediate 
and  pressing,  and  irreparable,  and  clearly  established  by 
the  proofs,  and  not  acquiesced  in  by  the  plaintiff,  a  manda- 
tory injunction  ought  to  issue."  An  injunction  as  an  equi- 
table remedy  has  grown  wonderfully  in  the  last  fifty  years. 
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and,  of  coarse,  if  we  are  to  be  guided  by  decisions  and 
dicla  prior  to  that  time,  the  court  would  often  fail  to  exer- 
cise this  power  where  it  is  necessary.  I  think  myself,  with 
Professor  Pomeroy,  that  very  much  of  the  objection  and 
argument  that  has  been  made  against  the  allowance  of  a 
mandatory  injunction  in  times  gone  by  is  simply  absurd; 
and  that  it  was  absurd  is  manifest  by  the  practice  of  the 
courts  of  evading  the  rule— admitting  it  by  mouth,  but 
overruling  it  in  act — that  is  to  say,  admitting  that  the  au- 
thorities stated  that  a  mandatoiy  injunction  ought  not  to  be 
allowed,  and  at  the  same  time  enjoining  a  party  to  do  some 
affirmative  act  in  a  negative  form.  (See  Smith  v.  Smith,  22 
Eq.  Oas.  504,  Sir  G.  Jessel,  M.  R.)  When  the  injury  is 
immediate  and  pressing,  and  at  the  same  time  irreparable, 
and  the  right  to  relief  is  made  out  clearly  upon  the  proof, 
there  is  no  reason  why  a  mandatory  injunction  should  not 
issue.  In  this  case,  although  the  injanction,  though  man- 
datory in  form,  is  in  effect  negative,  it  can  do  no  harm  to 
the  defendant,  even  if  it  should  turn  out  to  be  wrong.  It 
is  simply  an  equivalent  to  the  ordinary  provisional  injunc- 
tion. The  defendant  is  engaged  in  operating  its  road  for 
the  purpose  of  carrying  all  express  matter  which  can  be 
gathered  up,  and  brought  to  it,  to  be  carried  between  its  ter- 
mini. Considered  as  the  Northern  Pacific  Railway,  and  not  as 
a  private  partner  of  the  Northern  Pacific  Express  Company, 
in  which  light  we  have  no  right  to  regard  it — considered 
simply  as  the  Northern  Pacific  Railway  Company,  it  is  a 
matter  of  no  particular  moment  to  it  whether  the  express 
matter  is  furnished  by  Wells,  Fargo,  &  Co.,  or  by  the 
Northern  Pacific  Express  Company.  Tfierefore  the  defend- 
ant cannot  be  injured,  in  any  legal  sense,  if  it  be  required 
to  furnish  these  facilities  to  Wells,  Fargo,  &  Co.,  provided 
that  Wells,  Fargo,  &  Co.  give  a  bond  to  compensate  the  de- 
fendant in  every  respect  for  the  reasonable  expenses  in- 
curred in  furnishing  the  facilities.  Much  of  the  law  and 
argument  on  the  subject  of  mandatory  injunctions  has  very 
little  application  to  this  case,  because  while  it  is  mandatory 
in  form,  it  is  hardly  so  in  effect.  It  simply  restrains  the 
defendant  from  doing  that  which  it  ought  not  to  do — but  to 
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catTj  express  matter  if  famished  by  A  tts  well  as  by  B^ 
being  paid  for  at  the  same  rate,  and  making  the  same 
amoant  of  money  out  of  it. 

These,  I  believe,  are  all  the  points  made  by  connsel  for 
the  defendant  in  his  elaborate  argument  in  this  case.  I  do 
not  think  he  has  left  anything  unsaid,  or  any  stone  un- 
turned. The  main  question — as  to  the  duty  of  the  defend- 
ant to  furnish  plaintiff  express  facilities — ^I  have  passed  on 
before;  and  the  particelar  and  peculiar  ones  made  in  this 
argument  have  been  so  thoroughly  and  well  considered  by 
Mr.  Justice  Greene,  in  the  case  in  Washington  territory, 
between  these  same  parties,  that  I  might  have  contented 
myself  by  simply  referring  to  his  opinion,  from  which  I 
have  already  quoted. 

The  order  of  the  court  will  be  that  the  defendant  be  re- 
quired to  furnish  ordinary  express  facilities  to  the  plaintiff 
on  its  road  between  Oregon  and  St.  Paul,  and  connecting 
lines  or  links,  whatever  they  may  be^  and  to  furnish  the 
plaintiff  such  facilities  as  the  defendant  furnishes  any  other 
express  company;  and  in  addition,  that  the  plaintiff  give 
a  bond,  to  be  approved  by  the  muster  of  this  court,  in 
the  sum  of  twenty-five  tiiousand  dollars,  to  pay  all  costs, 
charges,  and  damages  which  the  defendant  may  incur.  And 
if  the  counsel  for  the  defendant  thinks  the  sum  ought  to  be 
greater,  I  will  hear  him  now,  or  at  any  time.  Possibly, 
at  some  future  time  it  may  be  necessary  to  increase  the  bond. 
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Circuit  Court,  District  op  Nevada. 
November  26,  1884. 

1.  State  Insolvent  Laws— Discharge  under, — A  discbarge  under  a  state 
iirsolvcnt  law  is  no  bar  to  an  action  by  a  citizen  of  another  state  wfao  did 
not  voluntarily  appear  or  take  part  in  the  insolvency  proceedings. 

Before  Sabin,  District  Judge. 
The  opiuion  states  the  facts. 
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Bolhchild  (k  Baum^  for  the  plaintiffii. 
Ellis  dk  Judge^  for  tbe  deleodaut 

Sabin,  J.  In  April,  1883}  plain  tiffin  then  and  now  eiti- 
zeiia  of  tlie  slate  of  California^  residing  at  tl^  oity  of  San 
TraxM^isco^  brought  this  aetion  in  the  seventh  district  court 
for  the  conntj  of  Washoe,  state  of  Nevada,  against  defend- 
ant, then  and  i^ow  a  resident  of  said  coiuaty,  ta  recover  one 
thousand  one  hundred  auid  eighty-eight  dollars  and  four 
cents,  on  account  of  goods^  by  them  sold  and  delivered  to 
defendant,  at  said  citiy  of  San  FraBcisco,  on  or  about  Oc- 
tober 8,  1881.  By  an  amended  cosaplaint  duly  filed^  plain- 
tiffs reduced  their  demand  oa  the  same  cause  of  action  to 
the  sum  of  one  thousand  and  sixty  dollars  and  seventy-six 
cents,  and  prayed  judgment  accordingly.  Defendant  de- 
murred to  the  amended  complaint,  and  pending  that  demur- 
rer the  cas^  was  removeil  to  this  court. 

In  this  court  the  demurrer  was  overruled,  and  defendant 
given  time  to  plead.  Thereupon  defendant  filed  his  answer 
in  this  court,  setting  up  his  discharge  in  insolvency  under 
the  state  statute,  duly  issued  and  granted  July  28,  1883,  by 
the  said  district  court  of  Washoe  county,  and  that  the  same 
was  so  grafted  while  this  action  was  pending  in  said  court, 
and  that  plaintiffs'  demand  waa  included  in  said  discharge. 

To  this  answer  plaintiffs  demur,  oa  the  ground  that  the 
matters  so  pleaded  constitute  no  defense  to  this  action. 

Upon  the  argument  ol  this  demurrer,  it  was  admitted 
that  plaintiffs  did  not  appear  iu  said  insolvency  proceed- 
ings instituted  by  defendant,  did  uot  prove  their  demand 
against  defendant,  or  in  any  way  share  or  participate  in  the 
distribution  of  any  estate  by  defendant,  surrendered  for 
the  benefit  of  his  creditors^  The  answer  virtually  admits 
these  facts,  as  it  alleges  that  all  of  defendant's  creditors, 
"excepting  plaintiffs,"  took  part  in  said  insolvency  pro- 
ceediugs« 

The  question,  then,  raised  by  this  demurrer  is  simply 
this:  What,  if  any,  extraterritorial  force  or  effect  have  state, 
insolvent  laws? 
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If  these  aws  have  no  force  or  efiEect  beyond  the  limits  of 
the  state,  and  are  applicable  only  to  contracts  between  citi- 
zens of  the  state  made  snbseqoent  to  the  passage  of  the  in- 
solvent laws,  then  the  matters  pleaded  in  the  answer  are  no 
bar  to  plaintiffs'  recovery  in  this  action. 

It  would  seem  from  an  examination  of  the  authorities  on 
this  subject,  both  national  and  state,  that  there  is  little  or 
no  ground  for  argument  upon  this  question. 

The  case  of  Sturges  y.  Crownhiehidd,  4  Wheat.  122,  in- 
volying  the  subject  of  state  insolvent  laws,  and  their  force 
and  effect,  was  decided  in  1819,  followed  by  the  case  of 
McMillan  v.  McNeil,  decided  the  same  year. 

From  that  time  to  the  present,  a  period  of  more  than 
sixty  years,  there  has  been  an  unbroken  line  of  decisions, 
both  national  and  state,  which  are  decisive  of  this  question. 

In  Baldwin  v.  Hale,  1  Wall.  223,  the  court,  adopting  the 
views  of  Mr.  Justice  Story,  says:  ''His  views  as  to  the  re- 
sult of  the  various  decisions  of  this  court  is  that  they  es- 
tablish the  following  propositions:  1.  That  state  insolvent 
laws  may  apply  to  all  contracts  within  the  state  between 
citizens  of  the  state;  2.  That  they  do  not  apply  to  contracts 
made  within  the  state  between  a  citizen  of  the  state  and  a 
citizen  of  another  state;  3.  They  do  not  apply  to  contracts 
not  made  within  the  state."  And  the  court  holds  that: 
''Insolvent  laws  of  one  state  cannot  discharge  the  contracts 
of  citizens  of  other  states,  because  they  have  no  extrater- 
ritorial operation,  and  consequently  the  tribunal  sitting 
under  them,  unless  in  cases  where  a  citizen  of  such  other 
state  voluntarily  becomes  a  party  to  the  proceeding,  has  no 
jurisdiction  in  the  case.  Legal  notice  cannot  be  given, 
and  consequently  there  can  be  no  obligation  to  appear,  and 
of  course  there  can  be  no  legal  default." 

In  addition  to  the  authorities  cited  by  Mr.  Justice  Clif- 
ford in  this  opinion,  see  also  1  Wall.  234;  6  Wheat.  131;  12 
Id.  213;  14  Pet.  67;  6  How.  295;  20  Id.  170;  39  N.  T.  342; 
44  Id.  597;  3  Bed.  500;  74  Me.  156;  54  Vt.  493,  and  cases 
there  cited;  55  Id.  187;  130  Mass.  503;  134  Id.  488;  9  Allen, 
27;  3  Abb.  Nat.  Dig.  48,  49. 

lu  the  cases  above  cited  every  phase  of  the  question  here 
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inyolved  is  fully  discussed,  and  a  review  of  tbem  is  unneces- 
sary bere,  since  little  can  be  added  thereto,  and  nothing 
can  weaken  or  overthrow  their  binding  authority. 

In  Ogden  y.  Sanders^  12  Wheat.  213,  the  court  holds  that 
a  discbarge  granted  under  a  state  law,  *'  as  against  citizens 
of  other  states,  is  invalid  as  to  all  contracts,"  and  to  the 
same  effect  in  6  How.  309,  '^  a  certificate  of  discharge  under 
an  insolvent  law  will  not  bar  an  action  brought  by  a  citizen 
of  another  state  on  a  contract  made  with  him.'* 

The  fact  that  plaintiffs  were  prosecuting  this  action  in  the 
state  court  at  the  time,  and  in  the  same  court  which  granted 
the  discharge  here  pleaded,  is  of  no  consequence.  That 
fact  could  not  give  the  state  court  jurisdiction  over  plain- 
tiffs in  the  insolvency  proceedings,  and  any  order  of  that 
court  made  in  such  proceediu  s,  affecting  plaintiffs'  rights 
in  this  action,  was  void.  (20  How.  170;  Hyde  ei  al.  v.  Stone, 
14  Pet.  67.) 

In  Hill  et  al.  v.  Carlton,  74  Me.  156,  plaintiffs,  citizens  of 
Massachusetts,  brought  suit,  upon  an  account,  against  de- 
fendant, a  citizen  of  Maine,  in  the  state  court.  After  suit 
brought,  and  while  the  same  was  pendiug,  defendant  pro- 
cured his  discharge  in  insolvency,  and  pleaded  the  same  in 
defense  to  plaintiffs'  action.  It  was  held  to  be  no  bar  to 
plaintiffs'  right  of  recovery. 

In  Sturgea  v.  Crotoninshield,  supra,  the  court  say:  "Every 
bankrupt  or  insolvent  system  in  the  world  must  partake  of 
the  character  of  a  judicial  investigation.  Parties  whose 
rights  are  affected  are  entitled  to  a  hearing.  Hence,  any 
bankrupt  or  insolvent  system  professes  to  summon  the 
creditors  before  some  tribunal  to  show  cause  against  grant- 
ing a  discharge  to  the  bankrupt.  But  on  what  principle 
can  a  citizen  of  another  state  be  forced  into  the  courts  of  a 
state  for  this  investigation  ?  The  judgment  to  be  passed  is 
to  prostrate  his  rights,  and  on  the  subject  of  those  rights 
the  constitution  exempts  him  from  the  jurisdiction  of  the 
state  tribunals,  without  regard  to  the  place  where  the  con- 
tract may  originate." 

The  case  of  Bedell  el  al.  v.  Scrul07i,  54  Vt.  493,  is  directly 
in  point  on  this  subject. 
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The  coorl  say:  '*It  miist  bow  be  Fegarded  as  settled 
beyoud  qaestion  that  a  discbavge  granted  by  a  state  court 
of  iDsolvency  is  no  bar  to  the  o)aim  of  a  noD-resident  cred- 
itor who  does  noi  take  part  in  the  insolrency  proceedings, 
or  submit  himself  in  any  way  to  the  jnrisdiction  of  the  in- 
solvency  tribunal;  nor  is  the  rule  affected  by  the  place 
where  the  contract  is  made  or  to  be  performed,  or  the  foram 
iu  which  it  is  sought  to  be  e&forced.  The  debt  attends  the 
person  of  the  creditor,  and  unless  he  is  within  the  jurisdic-i^ 
tion  of  the  court,  no  discharge  granted  by  it  can  affect  liis 
rights.  It  is  a  question  of  citizenship,  and  state  courts  and 
state  Liws  are  powerless  to  affect  the  rights  of  non-resident 
creditors  by  any  jurisdiction  they  may  haye  or  exercise  over 
the  person  of  the  debtor,  or  by  any  proceedings  in  rem 
affecting  the  debt  itself.** 

The  demurrer  to  the  answer  is  sustained,  and  defendant 
will  be  given  till  next  rule  day  to  plead  further  if  he  shall 
so  denire. 


The  Oregonian  Railway  Company,  Limited,  v. 
The  Oregon  Railway  and  Navigation  Com- 
pany. 

Circuit  Court,  District  of  Obsoon. 
December  1,  1884. 

1.  Drnial  of  Knowledge  ob  Invormation. — ^A  defendant  is  not  bound  to 

iuforzn  himself  concenuDg  tho  truth  of  an  allegation,  of  which,  before 
answering  the  same,  he  never  had  any  knowledge;  and  a  denial  of  any 
knowledge  or  information  thereof  is  a  sufficient  denial,  and  will  not  be 
stricken  out  as  sham,  unless  it  plainly  appears  that  the  same  is  false. 

2.  pRivoLors  Pleading. — A  friyolous  ansM'er  or  defense  is  one  which  con- 

tains nothing  that  affects  the  plaintiff's  case,  and  may  be  stricken  ont  on 
motion:  but  a  motion  to  strike  out  for  frivolousncsa  is  not  well  taken  if 
any  of  the  matter  included  in  it  is  material,  if  tnie. 

3.  PLKA  IN  Bar  or  Abatement. — In  an  action  by  a  corporation  on  a  con- 

tract,  a  denial  of  its  corporate  existence  goes  not  only  to  the  disability 
of  the  plaintiff,  but  to  tlie  cause  of  action  also,  and  is  therefore  a  plea  or 
defense  in  bar  of  the  action,  and  will  be  so  considered,  unless  expressly 
pleaded  in  abatement. 

4.  Estoppel  by  Contract. — A  party  who  contracts  with  a  corporation,  as 

Bucii,  is  thereby  estopped,  in  an  action  on  such  ccntract,  to  deny  its  cor- 
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poraie  existence  or  power  to  make  such  contract;  but  in  case  such  want 
of  existence  or  power  is  pleaded  as  a  defense  to  such  action,  the  corpora- 
tion roust  claim  the  benefit  of  the  estoppel  on  the  record,  or  the  same 
will  be  considered  waived. 

5.  Plkadino  ak  Estoppel. — When  the  matter  constituting  the  estoppel — 
the  contract — does  not  appear  in  the  previous  pleadings,  it  must  be  set 
up  by  replication;  but  whece  the  same  does  ao  appear,  the  estoppel  must 
be  raised  by  demurrer. 

C.  £.ST0PP£L  TO  Dent  Corporate  Existence  ob  Power. — A  person  con- 
tracting with  an  ostensible  corporation  to  do  an  aot  not  prohibited  by 
law  is  estopped,  in  an  action  by  said  corporation  on  said  contract,  to  deny 
the  existence  of  the  corporation  or  its  power  to  enter  into  such  contract. 

7.  In  Abatement  or  Bar. — The  want  of  corporate  existence  may  be  pleaded 

in  abatement  or  bar;  but  the  want  of  capacity  to  sue  in  a  particular  case 
must  be  pleaded  in  abatement. 

8.  Foreign  Railway  Corporations.— By  the  act  of  October  21,  1878  (Sess. 

L.  9o),  foreign  railway  corporations,  for  the  purpose  of  constructing  and 
operating  railways  in  this  state,  are  placed  on  the  footing  of  domestic 
corporations. 
0  The  Okeoonian  Railway  Company.— By  the  act  of  October  22,  1880 
(Sess.  L.  56),  this  bpdy  was  recognized  as  an  existing  corporation,  lawfully 
engaged  in  tlie  construction  and  operation  of  a  railway  in  this  state,  froi  i 
Portland  to  the  head  of  the  Wallamet  Valley,  with  power  to  dispose  of 
the  same  by  lease  or  otherwise. 

10.  Ultra  Vires. — In  an  action  against  a  corporation  on  a  contract  made 
by  it,  the  corporation  is  not  estopped  to  show  that  such  contract  was 
beyond  its  power  to  make. 

11.  Oregon  Corporations,  Power  of. — The  Oregon  corporation  act  of 
October  11,  1862  (Or.  Laws,  524),  authorizes  three  or  more  persons  to 
form  a  corporation  to  engage  "  in  any  lawful  enterprise,  business,  pur- 
suit, or  occupation,"  and  this  includes  the  power  to  buy  and  sell  or  lease 
a  railway. 

12.  Ert'jopp EL— Executed  Contract. — The  contract  of  a  corporation,  though 
invalid  for  want  of  power  in  the  corporation  to  make  it,  may,  if  not  ille- 
gal, be  enforced  against  such  corporation,  where  it  has  had  the  benefit  of 
the  consideration  therefor;  but  a  covenant  to  pay  the  rent  reserved  on  a 
lease  six  months  in  advance  is  not  such  a  case — the  consideration  for 
such  a  promise  is  the  future  use  and  occupation  of  the  property,  and  not 
the  past  one. 

13.  Power  of  Directors  and  Shareholders. — The  corporate  powers  of  a 
corporation  formed  under  the  law  of  this  state  are  vested  in  the  directorr , 
and  the  validity  of  their  acts  is  not  affected  by  the  assent  or  dissent  of 
the  shareholders;  and  the  powers  of  the  latter  are  limited  to  the  matters 
which  concern  the  internal  organization  of  the  corporation. 

14.  Sobhckiption  to  Capital  Stock. — A  subscription  to  the  capital  stock 
of  a  cor{x>ration  is  thereby  pledged  to  the  use  or  maintenance  of  the  pur« 
poses  of  its  organization,  aa  specified  in  its  articles,  and  may  be  applied 
to  such  of  them  as  the  directors  shall  determine. 

30 
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Before  Deadt,  DiBtrict  Judge. 

Mr.  John  W.  Whalley  and  Mr.  William  B.  Gilbert,  for  the 
plaintiff. 

Mr.  Cyrus  Ddph  and  Mr.  Charles  B.  Bdlinger,  for  the  de- 
fendant. 

Mr.  James  C.  Cartel*  alBO  sabmitted  a  brief  for  the  de- 
fendant. 

Deadt,  J.  This  action  is  brought  by  the  Oregonian  Bail- 
waj  Company,  Limited,  a  foreign  corporation  alleged  to 
have  been  formed  in  Qreat  Britain  under  *'the  companies' 
act  of  1862/*  against  the  Oregon  Bailway  and  Navigation 
Company,  a  domestic  corporation  formed  under  the  general 
incorporation  act  of  Oregon  of  1862,  to  recover  the  sum  of 
sixty-eight  thousand  one  hundred  and  thirty-one  dollars, 
alleged  to  be  due  the  plaintiff  for  the  use  of  its  railway  in 
Oregon,  commonly  called  the  **  Narrow-gauge  "  road,  for  the 
half-year  beginning  May  15, 1881. 

It  is  alleged  in  the  amended  complaint,  filed  August  15, 
1884,  that  the  plaintiff  became  a  corporation  on  April  30, 
1880,  by  certain  persons  making  and  delivering  for  registry 
under  the  British  act  aforesaid  a  "  memorandum  of  associa- 
tion" and  ''articles  of  association,"  as  therein  set  forth; 
that  the  defendant  became  a  corporation  under  the  Oregon 
act  aforesaid,  on  June  13,  1879,  by  certain  persons  making 
and  filing  articles  of  incorporation  to  that  effect  as  therein 
set  forth;  that  on  August  1, 1881,  the  plaintiff  was  the  owner 
of  a  certain  railway  in  Oregon,  and  then  demised  the  same 
by  a  written  instrument  to  the  defendant  for  the  term  of 
ninety-six  years,  for  and  upon  a  yearly  rental  of  twenty-eight 
thousand  pounds  sterling,  to  be  paid  in  half-yearly  instal- 
ments in  advance,  and  that  the  defendant,  by  its  proper 
officers,  duly  executed  said  instrument,  they  being  first 
thereunto  fully  authorized  by  a  vote  of  its  directors;  and 
that  the  defendant  thereupon  entered  into  possession  of  the 
railway  and  operated  the  same,  but  has  failed  to  pay  the 
instalment  of  rent  falling  due  on  May  15,  1884. 
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By  the  second  amended  answer  to  this  amended  com- 
plaint, filed  October  18,  1884,  the  defendant  expressly  ad- 
mits that  it  is  a  corporation  formed  under  the  laws  of  Ore- 
gon, and  that  its  president  and  assistant  secretary  signed 
the  written  instrnment  aforesaid,  and  that  in  pursuance 
thereof  it  entered  into  the  possession  of  said  railway,  and 
operated  the  same  until  May  16,  1884,  when  it  offered  to 
return  the  same  to  the  plaintiff,  which  offer  was  declined, 
and  that  it  has  since  retained  the  possession  thereof  only 
under  a  special  agreement  with  the  plaintiff,  not  material 
to  the  present  inquiry,  and  denies:  1.  That  the  plaintiff  is 
or  eyer  was  a  corporation  under  the  companies*  act  of  1862, 
or  otherwise,  or  at  all;  2.  That  the  law  of  Oreat  Britain 
confers  on  the  plaintiff  the  power  to  lease  said  railway;  d. 
Knowledge  or  information  sufficient  to  form  a  belief  as  to 
whether  a  memorandum  or  articles  of  association  were  made 
and  delivered  for  registry,  as  alleged  in  the  complaint,  or  at 
all;  4.  That  plaintiff  is  or  ever  was  authorized  to  construct, 
own,  operate,  lease,  or  sell  a  railway  in  Oregon,  or  that  it 
has  ever  complied  with  the  laws  of  Oregon  on  the  subject 
of  foreign  corporations  doing  business  therein;  6.  That 
either  the  plaintiff  or  defendant  ever  had  authority  to  exe- 
cute said  written  instrument,  or  any  indenture  for  the  leas- 
ing of  said  railway,  or  that  the  plaintiff  ever  demised  the 
same  to  the  defendant;  and  6.  That  any  sum  of  money  is 
due  the  plaintiff  from  the  defendant;  and  avers  that  it  has 
fully  paid  the  rental  provided  for  in  said  pretended  lease 
for  the  period  during  which  it  was  in  possession  of  said 
railway,  to  wit,  for  the  period  ending  May  16,  1884. 

The  plaintiff  moves  to  strike  out  this  answer  as  being 
*'  frivolous  and  immaterial,"  and  for  judgment. 

In  the  brief  submitted  by  counsel  in  support  of  this  mo- 
tion, it  is  maintained  that  the  denials  of  knowledge  or  in- 
formation concerning  the  alleged  execution  and  delivery  of 
the  memorandum  and  articles  of  association  are  iusufficient, 
because  they  relate  to  matters  which  are  of  record,  and  of 
which  the  defendant  can  inform  itself,  or  to  such  things  as 
are  presumptively  already  within  its  knowledge,  and  there- 
fore it  is  not  at  liberty  to  controvert  the  allegation  otherwise 
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than  by  a  positive  denial.  (Citing  Heatherly  v.  Hadley^  2  Or. 
275;  State  v.  McGarry,  31  Wis.  600;  Hance  v.  Bumming,  2 
E.  D.  Smith,  48;  Curtis  t.  Richards,  9  Cal.  38;  Nelson  y. 
Murray,  23  Id.  338;  Pomeroy  on  Bemedies,  seo.  641;  Moak*s 
Yan  SantToord*8  PL,  sec.  617.  Bat  none  of  these  authorities 
go  so  far  as  to  hold  that  beoaase  the  subject  of  an  allegation 
in  a  pleading  is  of  record,  that  therefore  the  party  answering 
or  replying  thereto  most  take  the  trouble  to  infoim  himself, 
so  as  to  be  able  to  deny  the  allegation  positively,  if  at  all. 

A  party  may,  by  the  force  of  a  statute,  have  constmctive 
notice  or  knowledge  of  the  existence  and  contents  of  a 
private  writing  duly  admitted  to  record  in  a  public  registry^ 
but  there  is  no  presumption  that  he  has  iiny  actual  knowl* 
edge  or  information  on  the  subject,  unless  it  also  appears 
that  he  had  some  connection  with  the  transaction  contained 
iu  the  record,  or  relation  to  the  proceeding  out  of  which  it 
grew.  The  rule  was  long  ago  stated  by  Mr.  Justice  Field, 
lu  Curtis  V.  liicharda,  siipra,  as  follows:  "If  the  facts  al- 
leged are  presumptively  within  the  knowledge  of  the  de- 
fendant, he  must  deny  positively,  and  a  denial  of  informa- 
tion or  belief  will  be  treated  as  an  evasion.  Thus,  for  ex- 
ample, in  reference  to  instruments  in  writing  alleged  to  have 
been  executed  by  the  defendant,  a  positive  answer  will  alone 
satisfy  the  requirements  of  the  statute.  If  the  defendant 
has  forgotten  the  execution  of  the  instruments,  or  doubts 
the  correctness  of  their  description,  or  of  the  copies  in  the 
complaiut,  he  should,  before  answering,  take  the  requisite 
steps  to  obtain  an  inspection  of  the  oiigiuals.  If  the  facts  al- 
leged are  not  such  as  must  be  within  the  personal  knowledge 
of  the  defendant,  he  may  answer  according  to  his  information 
uud  belief  " — or  rather  he  may  deny  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  belief.  See  also,  on  this 
point,  Pomeroy  on  Bemedies,  sec.  641,  wherein  it  is  said  in 
effect  that  a  party  may  controvert  an  allegation  by  a  denial 
of  any  knowledge  or  information  thereof,  whenever  such 
denial  would  not,  in  the  light  of  the  circumstances,  appear 
to  be  palpably  false. 

Now,  upon  the  facts  stated  in  this  case,  there  can  be  no 
presumption  that  the  defendant  has  any  personal  knowl<- 
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edge  concerning  tbe  existence  or  contents  of  the  documents 
made  and  registered  in  Great  Britain,  by  means  of  which 
the  plaintiff  claims  to  have  become  a  corporation.  How 
can  sach  presumption  arise  ?  The  defendant  was  an  utter 
stranger  to  the  proceeding,  and  there  is  no  evidence  that  it 
or  those  who  represent  it,  and  through  whom  its  knowl- 
edge must  come,  ever  saw  or  examined  the  documents  for 
any  purpose. 

Neither  is  a  party  under  any  obligation  to  inform  himself 
concerning  any  matter  of  fact,  so  that  he  may  answer  an  al- 
legation relating  to  it,  positively,  unless  it  be  to  recall  and 
verify  that  knowledge  or  information  c^  the  matter  which 
he  once  had  and  is  still  presumed  to  have,  but  which  may 
have  become  dim  or  confused  in  his  mind  by  reason  of  the 
lapse  of  time  or  other  circumstance. 

And  if  such  a  denial  is  improperly  made,  it  may  be 
stricken  out  as  sham — manifestly  false  in  fact.  But  it  is 
not  for  that  reason  either  *' frivolous"  or  ''immaterial.'* 
That  depends  wholly  on  the  character  of  the  allegation  de- 
nied. If  that  is  material,  the  denial  of  all  knowledge  or  in* 
formation  concerning  it  is  also  material. 

Another  ground  of  this  motion,  as  set  forth  in  the  brief, 
is  that  the  denial  of  the  plaintiff's  corporate  existence  is  a 
plea  in  abatement,  and  being  pleaded  with  a  defense  to  the 
merits,  it  is  to  be  considered  as  waived  and  abandoned; 
citing  rule  40  of  this  court.  (Hoptoood  v.  PaUeraon^  2  Or. 
49;  Oregon  CerUral  Ey  Co.  v.  WaU,  3  Id.  91.) 

And  first,  it  is  not  absolutely  necessary  to  strike  out  of 
an  answer  matter  in  abatement,  which  has  been  waived  by 
a  subsequent  defense,  in  the  same  answer  or  otherwise,  to 
the  merits.  Being  waived  by  such  subsequent  pleading,  it 
is  impliedly  out  of  the  case.  But  it  may  be  convenient, 
particularly  in  a  doubtful  case,  to  move  to  strike  out  before 
going  to  trial,  so  as  to  ascertain  and  determine  what  is  in 
issue  in  the  case.  But  such  motion,  if  it  includes  the  whole 
answer,  as  in  this  case,  must  fail;  and  should,  in  my  judg- 
ment, be  made  on  the  ground  that  the  matter,  being  waived, 
has  become  redundant  or  irrelevant. 

There  is  no  doubt  that  the  rule  and  authorities  on  the 
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subject  of  pleading  matter  in  abatement  with  matter  to  the 
merits  is  as  stated  by  counsel  for  plaintiff. 

Bat  are  these  denials  of  the  plaintiff's  corporate  existence 
gent^rally,  or  of  particular  facts  necessary  thereto,  or  of  its 
power  to  make  the  contract  in  question,  pleas  in  abatement 
or  in  bar  of  the  action  ?  These  denials  are  equivalent  to  an 
allegation  that  the  plaintiff  is  not  only  without  power  to 
make  this  contract,  but  is  really  a  fictitious  person.  A  plea 
that  the  plaintiff  is  a  fictitious  person  is  sometimes  classed 
by  the  text-writers  as  a  plea  in  abatement.  (1  Chitty's  PL 
482;  Gould's  PI.,  c.  5,  sec.  38.)  But  the  latter,  in  section  60 
of  the  same  chapter,  says:  ''That  the  plaintiff  never  was  in 
esse  seems  also  to  be  a  good  plea  in  bar.  For  that  a 
right  of  action  should  exist  in  favor  of  an  imaginary  person 
is  plainly  impossible.'* 

This  is  not  a  case  where  an  admitted  cause  of  action  is 
being  prosecuted  in  the  name  of  a  fictitious  person,  like 
Doe  V.  Penjieldf  16  Johns.  308.  In  that  case  the  fact  that 
the  plaintiff  was  a  fictitious  person  was  pleaded  in  abate- 
ment of  the  action,  while  the  cause  of  action,  or  indebted- 
ness of  the  defendant  to  the  real  party  in  interest,  was  not 
controverted.  But  this  is  a  case  in  which  the  cause  of 
action — the  liability  of  the  defendant — is  bound  up  in  and 
dependent  upon  the  legal  existence  of  the  alleged  plaintiff, 
and  a  denial  or  defense  which  puts  that  fact  in  issue  is  to 
all  intents  and  purposes  a  plea  in  bar,  and  unless  expressly 
pleaded  in  abatement  merely,  should  be  so  considered. 

It  is  also  contended  by  counsel  for  the  plaintiff  that  the 
defendant,  having  contracted  with  the  plaintiff  as  a  corpo- 
ration existing  under  the  laws  of  Great  Britain  by  the  cor- 
porate name  of  "The  Oregouian  Bail  way  Company,  Lim- 
ited," for  the  lease  of  its  railway,  is  not  now  permitted  to 
deny  such  corporate  existence,  or  the  power  to  make  such 
contract. 

The  law  is  well  settled  that  a  person  who  contracts  with 
an  apparent  corporation  as  such  is  estopped,  when  sued  on 
such  contract,  to  say  that  the  plaintiff  had  no  corporate  ex- 
istence or  power  to  make  such  contract.  A  corporation, 
like  an  individual,  when  sued  on  a  contract,  may  set  up  as 
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a  defense  its  want  of  power  or  capacity  to  make  such  con- 
tract; bat  the  party  with  whom  it  contracts  cannot  set  up 
such  want  of  power  or  capacity  as  a  defense  to  an  action  by 
the  corporation  for  a  breach  thereof.  And  the  reason  of 
the  distinction  is  that  legal  disability,  as  in  the  case  of  a 
minor,  is  a  defense  personal  to  the  party  who  is  under  it, 
and  cannot  be  taken  advantage  of  by  another.  (Coiodl  v. 
Springs  Co.,  100  U.  S.  61;  Bigelow  on  Estoppel,  3d  ed., 
464,  465.)  Bat  notwithstanding  this,  the  defense  of  a  want 
of  corporate  existence  or  power,  if  made,  is  not  a  ''frivo- 
lous '*  one.  A  defense  is  only  '*  frivolous  "  when  it  contains 
nothing  that  can  affect  the  plaintiff's  case.  (WUIiereUT. 
WU)erg,  4  Saw.  233.)  But  these  denials,  unless  the  plaintiff 
sets  up  and  claims  the  benefit  of  the  estoppel,  whenever 
the  opportunity  occurs,  are  a  good  defense  to  the  action. 
They  are  material,  and  if  the  plaintiff  waives  the  estoppel, 
and  goes  to  trial  on  the  issue  arising  thereon,  and  fails  to 
prove  its  corporate  existence  and  power,  the  verdict  and 
judgment  must  go  against  it. 

The  matter  which  may  estop  the  defendant  in  this  case 
from  denying  the  corporate  existence  of  the  plaintiff  is  the 
fact  of  its  contracting  with  the  latter  as  such  corporation. 
If  this  fact  did  not  already  appear  in  the  complaint,  the 
plaintiff  could  not  have  the  benefit  of  the  estoppel,  unless 
be  set  it  up  in  a  replication;  and  that  is  the  way  in  which 
the  point  is  generally  made  in  the  pleadings.  But  in  this 
case  the  matter  which  operates  as  an  estoppel — the  con- 
tract of  leasing — is  set  forth  in  the  complaint.  In  such 
case  the  defendant  may  claim  the  benefit  of  the  estoppel 
by  a  demurrer  to  the  plea,  which  contains  the  defense,  of 
a  want  of  corporate  existence  or  power.  (1  Chitty's  PL 
634;  Bigelow  on  Estoppel,  3d  ed.,  591.) 

I  have  not  seen  a  precedent  of  such  a  demurrer,  but  the 
form  may  be  readily  devised  from  the  usual  replication  of 
an  estoppel  to  a  plea. 

The  demurrer  should  not  be  general — that  the  facts  con- 
tained in  the  plea  do  not  constitute  a  defense  to  the  action 
— but  special,  and  to  the  effect  that  the  defendant  ought  not 
to  be  heard  or  allowed  to  say  or  allege  that  the  plaintiff  is 
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not  a  corporation,  or  has  no  power  to  make  tbe  contract 
aaed  on,  contrary  to  its  own  acknowledgment  and  deed,  as 
appears  bj  tbe  complaint,  and  is  admitted  by  the  answer. 

The  first,  second,  third,  and  part  of  the  fourth  and  fifth,  of 
these  denials  are  intended  to,  and  do,  convert  the  corporate 
existence  and  power  of  the  plaintiff,  and  cannot,  therefore, 
be  considered  frivolous;  and  the  same  may  be  said  of  the 
denial  of  the  defendant's  power  to  enter  into  this  contract. 
Bat  the  question  of  the  plaintiff's  corporate  existence,  or 
the  power  of  it,  or  the  defendant  to  execute  the  lease,  should 
more  properly  be  made  by  demurrer  to  the  complaint. 

The  denial  of  indebtedness  is  clearly  frivolous;  for  taken 
as  a  whole,  it  only  amounts  to  an  averment  that  all  the  prior 
instalments  of  rent  have  been  paid.  So  of  the  denial  that 
the  plaintiff  has  complied  with  the  laws  of  the  state  on  the 
subject  of  foreign  corporations.  The  act  requiring  certain 
foreign  corporations  to  comply  with  certain  provisions 
thereof  before  doing  business  in  the  state  has  no  applica- 
tion to  railway  corporations,  and  is  confined  in  its  opera- 
tion to  the  corporations  mentioned  in  the  title  thereof. 
(Or.  (f^.W.T.(k  L  Co.  v.  Rathbun,  5  Saw.  32.) 

But  tbe  motion  to  strike  out  on  tbe  ground  of  frivolous- 
ness,  being  taken  to  the  whole  answer,  cannot  be  allowed 
in  part,  and  is  therefore  disallowed  altogether. 

The  defendant  also  moves  for  leave  to  file  a  third  amended 
answer  containing  the  same  matter  as  the  one  under  consid- 
eration, with  two  additional  affirmative  defenses.  Without 
considering  its  materiality,  I  think  proper  to  allow  it  to  be 
liled,  and  thus  give  tbe  plaintiff  an  opportunity  to  meet  the 
defenses  attempted  to  be  made  by  it,  in  the  light  of  this 
decision,  and  as  it  may  now  be  advised. 

March  eighteenth,  the  cause  was  further  heard  on  a  demur- 
rer to  the  third  amended  answer  and  a  motion  to  strike  out. 

Deadt,  J.  It  appears  from  tbe  amended  complaint,  filed 
on  August  15,  1884,  that  the  plaintiff  became  a  corporation 
on  April  30,  1880,  by  certain  persons  making  and  deliver* 
ing  for  registry,  under  the  companies'  act,  aforesaid,  A 
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'*'memorandam  of  association**  and  '' articles  of  associatiou/* 
as  therein  alleged  and  set  fortk,  with  a  registered  office  at 
Dundee,  in  Scotland,  and  power,  among  other  things,  to 
own,  purchase,  construct,  operate,  lease,  and  sell  any  rail- 
way in  Oregon;  that  the  defendant  became  a  corporation 
nnder  the  Oregon  act  aforesaid,  on  June  13,  1879,  by  certain 
persons  making  and  filing  articles  of  incorporation,  as  therein 
alleged  and  set  forth,  with  its  principal  place  of  business  at 
Portland,  in  Oregon,  and  power,  among  other  things,  "to 
purchase  or  consolidate  with  or  lease  or  operate  and  main- 
tain, on  such  terms  as  maybe  agreed  upon,**  any  railway  in 
Oregon;  that  on  August  1,  1881,  the  plaintiff  was  the  owner 
of  a  certain  railway  in  Oregon,  and  then  demised  the  same 
to  the  defendant,  by  an  instrument  in  writing,  for  the  term 
of  ninety-six  years,  for  and  npon  a  yearly  rent  of  twenty-eight 
thousand  pounds  sterling,  which  rent  the  defendant  thereby 
expressly  agreed  to  pay  the  plaintiff  in  half-yearly  instal- 
ments in  advance,  and  that  the  defendant  by  its  proper  offi" 
cers  duly  executed  said  instrument,  they  being  first  there- 
unto duly  authorized  by  a  vote  of  the  directors;  and  that 
the  defendant  thereupon  entered  into  the  possession  of  said 
railway  and  operated  the  same,  but  has  failed  and  refused 
^o  pay  the  instalment  of  rent  falling  due  on  May  15,  1884. 
It  is  also  stated  in  the  complaint  that  on  said  last-men- 
tioned date  the  defendant,  pretending  that  neither  party  to 
said  lease  was  authorized  to  execute  the  same,  offered  to 
restore  the  demised  property  to  the  plaintiff,  but  not  in  as 
good  condition  as  when  received  by  the  defendant,  which 
offer  the  plaintiff  refused  to  accept;  and  thereupon,  to  pre- 
vent the  loss  and  injury  that  might  result  from  suddenly 
discontinuing  the  operation  of  the  road,  it  was  agreed  be- 
tween the  plaintiff  and  defendant  that  the  latter  should 
retain  the  possession  thereof  and  continue  to  operate  the 
same  for  a  period  of  six  months  thereafter,  during  which 
time  this  action  was  commenced,  to  wit,  on  June  28ih;  but 
neither  such  agreement  nor  the  action  of  either  party  there- 
under was  to  in  any  way  prejudice  its  claim  or  contention 
as  to  the  validity  of  said  lease,  or  affect  its  rights  in  the 
premises. 
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By  the  amended  answer  now  filed,  as  well  as  the  former 
one,  the  defendant  admits  ihat  it  is  a  corporation  formed 
nnder  the  laws  of  Oregon,  and  that  its  president  and  assist- 
ant secretary  signed  the  writing  aforesaid  and  affixed  thereto 
the  corporate  seal  in  pnrsoance  of  a  resolation  of  its  direc- 
tors, as  alleged  in  the  complaint;  that  in  pursuance  of  said 
writing  it  entered  into  the  possession  of  said  railway  and 
operated  the  same  and  paid  the  rent  therefor,  as  therein 
provided,  until  May  15,  1884,  when  it  offered  to  return  the 
same  to  the  plaintiff,  which  offer  was  declined,  and  that  it 
has  since  retained  the  possession  thereof  only  under  a 
special  agreement  with  the  plaintiff,  as  aboye  stated;  that 
the  said  companies'  act  of  1862  is  correctly  set  forth  in  the 
amended  complaint,  and  that  it  comprises  all  the  law  of 
Qreat  Britain  touching  the  power  and  authority  of  corpora* 
tions  created  or  existing  under  the  laws  thereof;  and  denies: 
1.  That  the  defendant  is  or  ever  was  a  corporation  formed 
or  existing  under  the  companies'  act  of  1862,  or  otherwise, 
or  at  all;  2.  That  neither  said  companies'  act  nor  any  other 
law  of  Great  Britain  confers  on  the  plaintiff  the  power  to 
lease  said  railway;  3.  Knowledge  or  information  sufficient 
to  form  a  belief,  (a)  as  to  whether  a  memorandum  of  articles 
of  association  were  made  and  delivered  for  registry  in  pur- 
suance of  said  companies'  act,  or  at  all,  (b)  or  as  to  whether 
the  plaintiff  has  a  registered  office  at  Dundee,  in  Scotland; 
4.  That  the  plaintiff  is  or  ever  was  authorized  to  own,  pur- 
chase, construct,  operate,  lease,  or  sell  any  railway  in  Ore- 
gon ;  5.  That  either  the  plaintiff  or  defendant  ever  had  the 
power  or  authority  to  execute  said  instrument  in  writing,  or 
any  indenture  for  the  leasing  of  said  railway,  or  that  the 
stockholders  of  the  defendant  ever  authorized  or  assented 
thereto,  and  that  said  *'  pretended  lease  was  and  is  unau- 
thorized and  void;"  and  that  any  sum  of  money  is  due  the 
plaintiff  from  the  defendant;  and  avers  **  that  it  has  fully 
paid  the  rental  provided  for  in  said  pretended  lease,"  for 
the  period  during  which  it  held  possession  of  said  railway 
thereunder,  to  wit,  for  the  term  ending  May  14,  1884. 

The  farther  defenses  contained  in  the  answer  are  briefly 
these:  1.  The  railways  which  ''the  defendant  was  and  is 
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organized  to  ooDstraet  and  operate,  and  the  iermini  of  which 
were  specified  in  its  articles  of  association/'  are  east  of  Port- 
land, and  do  not  embrace  the  railway  alleged  to  have  been 
demised  to  the  defendant,  nor  any  one  to  the  sonth  of  said 
city,  and  that  said  railway  forms  no  part  of  and  has  no 
*'  near  connection"  with  the  said  roads  of  the  defendant;  2. 
That  prior  to  the  execution  of  said  pretended  lease,  **  the 
capital  of  the  defendant  had  been  contribnted  and  applied 
in  the  construction  and  equipment"  of  railways,  the  termini 
of  which  are  specified  in  its  articles  of  association,  and  which 
have  '*  no  near  connection  *'  with  the  one  mentioned  in  said 
lease;  and  that  said  lease  was  never  authorized  or  assented 
to  by  the  stockholders  of  the  defendant,  and  was  a  wholly 
unauthorized  attempt  by  the  officers  thereof  **  to  divert  and 
subject  the  capital  of  defendant  to  a  wholly  new  object  and 
enterprise  not  contemplated  when  said  capital  was  contrib- 
uted and  expended." 

The  plaintiff  demurs  to  this  answer:  1.  To  so  much 
thereof  as  denies  the  corporate  existence  or  due  organiza- 
tion of  the  plaintiff,  or  its  power  to  make  the  contract 
herein  sued  on,  for  that  the  defendant  ought  not  to  be  al- 
lowed or  heard  to  say  or  allege  the  same  contrary  to  its 
deed  of  August  1,  1881,  as  aforesaid;  2.  To  so  much 
thereof  as  denies  the  power  and  authority  of  the  defendant 
to  make  said  contract,  for  that  the  same  does  not  constitute 
a  defense;  and  3.  To  the  first  and  second  special  defenses 
therein,  for  that  ''the  new  matter  therein  set  up"  does  not 
constitute  a  defense. 

The  plaintiff  also  moves  to  strike  out  certain  portions  of 
the  answer,  as  follows:  1.  The  admission  that  the  defend- 
ant is  aud  was  a  corporation  under  the  laws  of  Oregon, 
coupled  with  the  denial  that  it  ever  had  the  power  to  pur- 
chase or  lease  a  railv^ay  in  Oregon,  because  the  admission 
is  redundant,  and  the  denial  sham  and  frivolous;  2.  The 
admission  that  the  defendant  entered  into  possession  of  the 
railway  under  the  alleged  lease,  coupled  with  the  denial 
that  the  possession  has  been  held  thereunder  since  May  15, 
1884;  3.  The  denial  that  at  the  time  the  defendant  offered 
to  restore  the  road  to  the  plaintiff  it  was  not  in  as  good 
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condition  as  when  received  by  the  defendant,  because  the 
same  are  frivolous  and  irrelevant;  and  4.  ''The  rest  and 
residue  "  thereof  not  hereinbefore  asked  to  be  stricken  ont 
or  included  in  the  demurrer  thereto,  because  the  same  is 
irrelevant. 

The  demurrer  and  motion  were  argued  and  submitted  hy 
counsel  together. 

This  is  substantially  an  action  on  the  covenant  of  the 
defendant  contained  in  the  lease,  to  pay  the  rent  therein 
reserved,  and  its  liability  thereon  does  not  depend  on  its 
nse  or  occupation  of  the  property.  {Mills  v.  Aiiiicl^  1 
Smith's  Lead.  Gas.  437.)  Therefore  the  allegations  in  the 
pleadings  couceruiug  the  special  agreement  nnder  which 
the  defendant  has  operated  the  road  since  May  15,  1884, 
are  immaterial,  and  not  relevant  to  the  controversy  in'volved 
in  the  action.  And  the  same  may  be  said  of  the  allegations 
concerning  the  plaintiff's  compliance  with  the  laws  of  this 
state  concerning  foreign  corporations  doing  business  herein, 
as  there  are  no  laws  on  the  subject  applicable  to  the  plain- 
tiff.    {Or.  A  W.  T.  &  L  Co.  v.  Raihbun,  5  Saw.  32.) 

When  the  case  was  before  the  court  on  the  motion  to 
strike  out  the  answer,  counsel  for  the  plaintiff  made  the 
point  that  the  denial  of  the  plaintiff's  corporate  existence 
was  a  plea  in  abatement,  and  therefore  waived  by  being 
pleaded  with  matter  to  the  merits.  But  the  court,  admitting 
the  rule,  held  that  the  matter  was  pleaded  in  bar,  as  it 
might  be,  and  refused  to  strike  it  out.  In  the  brief 
now  filed  in  the  case,  counsel  returns  to  the  argument, 
and  insists  that  this  denial  of  the  corporate  existence 
is  a  plea  in  abatement,  citing  Comyxd  v.  Atlantic  Ins. 
Co.y  1  Pet.  750,  where  it  is  said  that  a  plea  to  the 
merits  admits  the  capacity  of  the  plaintiff  to  sue,  and  that 
a  want  of  corporate  capacity  should  be  taken  advantage  of 
by  a  plea  in  abatement.  But  the  capacity  of  the  plaintiff 
to  sue  is  not  all  that  is  involved  in  a  denial  of  its  corporate 
existence. 

In  Society  etc.  v.  Patvlety  4  Pet.  501,  the  court,  in  consid- 
ering tlie  question  whether  the  plaintiffs  had  a  right  to 
hold  land,  and  therefore  to  maintain  an  action  for  the  pes* 
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B6B8ion  thereof,  says:  ''No  plea  in  abatement  has  been  filed 
denying  the  capacity  of  the  plaintiff  to  sue;  and  no  special 
plea  in  abatement  or  bar  that  there  is  no  such  corporation 
as  stated  in  the  writ.  *  *  *  U  the  defendant  meant  to 
have  insisted  on  the  want  of  corporate  capacity  in  the 
plaintiffs  to  sae,  it  should  have  been  insisted  upon  by  a 
special  plea  in  abatement  or  bar." 

A  corporation  may  exist  for  many  purposes,  and  yet  not 
have  capacity  to  sue  in  a  particular  case,  and  a  plea  in 
abatement  is  tlie  proper  mode  of  taking  advantage  of  that 
fact;  but  the  defense  of  a  want  of  corporate  existence  goes 
farther,  and  may  be  pleaded  either  in  abatement  or  bar. 
But  the  latter  is  the  most  effective,  and  unless  the  matter  is 
specially  pleaded,  as  in  abatement,  it  will  be  considered  in 
bar  or  to  the  merits. 

The  demurrer  to  the  answer  raises  three  questions:  1.  Is 
the  defendant  estopped  to  deny  the  corporate  existence  and 
due  organizatiou  of  the  plaintiff  or  its  power  to  enter  into 
the  contract  sued  on?  2.  Was  the  defendant  authorized  to 
enter  into  this  contract?  and  3.  Is  the  new  matter  contained 
in  the  two  special  defenses,  or  either  of  them,  a  bar  to  the 
action? 

For  the  plaintiff,-it  is  contended  that  the  first  two  of  these 
questions  must  be. answered  in  the  affirmative  and  the  last 
one  in  the  negative.  The  argument  is  that  the  defendant, 
having  contracted  with  the  plaintiff  as  a  corporation  exist- 
ing under  the  laws  of  Great  Britain,  by  the  corporate  name 
of  '*The  Oregonian  Bailway  Company,  Limited,"  for  the 
lease  of  its  railway,  is  now  estopped  to  deny  such  corporate 
existence  or  the  power  to  make  the  contract  in  question. 

When  this  case  was  under  consideration  before,  it  was 
said  by  the  court:  "The  law  is  well  settled  that  a  per- 
son who  contracts  with  an  apparent  corporation  as  such 
is  estopped,  when  sued  on  such  contract,  to  say  that  the 
plaintiff  had  no  corporate  existence  or  power  to  make 
such  contract.  A  corporation,  like  an  individual,  when 
sued  on  a  contract  may  set  up,  as  a  defense  to  the  ac- 
tion, its  want  of  power  or  capacity  to  make  such  contract, 
bat  the  party  with  whom  it  contracts  cannot  set  up  such 
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ivant  of  power  or  capacity  as  a  defcDse  to  an  action  by  tbe 
corporation  for  a  breach  thereof.  And  the  reason  of  the 
distinction  is,  that  legal  disability!  as  in  the  case  of  a 
minor,  is  a  defense  personal  to  the  party  who  is  under  it, 
and  cannot  be  taken  advantage  of  by  another."  (Citing  Cowdl 
Y.  Springs  Co.^  100  U.  S.  61;  Bigelow  on  Estoppel,  3d  ed., 
454,  465.) 

Bat  counsel  for  the  defendant  now  question  the  soundness 
of  the  rule  laid  down  in  Bigelow,  supra — that  legal  disabil- 
ity can  only  be  availed  of  by  the  party  who  labors  under  it, 
and  cites  Bank  of  Michigan  v.  Nilea^  Walk.  (Mich.)  99,  Og- 
densburg  elc.  Co.  v.  Vermonl  etc,  Co.,  6  N.  T.  (8.  C.)  488, 
and  Middlesex  Ry  Co.  v.  Boston  etc.  Co.,  115  Mass.  347, 
to  the  contrary. 

The  first  case  is  not  produced,  but  only  a  citation  from 
it,  in  Morawetz  on  Corporations,  where  it  is  cited  (section 
87)  in  support  of  the  proposition,  '^  A  corporation  cannot 
be  compelled  by  legal  process  to  do  an  act  unauthorized  by 
its  charter,*'  which  is  a  very  different  thing  from  the  pur« 
pose  for  which  it  is  cited  here.  The  case  appears  to  have 
been  a  suit  for  specific  performance  of  a  contract  for  the 
sale  of  real  property,  which  was  probably  not  merely  void 
as  being  idira  vii^es  the  plaintiff  corporation,  but  actually 
illegal  because  prohibited  by  its  charter. 

The  second  one  is  not  in  point,  for  the  plaintiff  corpora- 
tion brought  the  suit  to  determine  the  validity  of  its  lease 
to  the  defendant,  and  invoked  the  judgment  of  the  court 
thereon.  The  demurrer  to  the  complaint  was  sustained  at 
the  special  term  of  the  supreme  court,  and  the  decision  of 
the  court  at  the  general  term,  which  is  cited,  is  only  to  the 
effect  that  the  plaintiff  had  not  ratified  the  lease  by  accept- 
ing rent  thereon  pending  the  appeal  from  the  order  sustain- 
ing the  demurrer  to  its  complaint;  and  for  the  very  good 
reason  that  if  the  lease  was  uUra  vires^  the  corporation 
had  no  power  to  make  it,  and  therefore  could  not  ratify  it. 

And  the  last  case  is  wider  still  of  the  mark.  A  horse- 
railway  was  leased  by  a  coi-po  ation,  and  an  action  was 
brought  by  the  assignee  of  the  lessee  against  the  lessor  for 
money  for  repairs,  claiming  that  by  the  terms  of  the  lease, 
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the  latter  was  bound  for  one  half  of  such  expense.  The 
defendant  corporation  set  np  the  invalidity  of  the  lease, 
beoanse  of  its  want  of  power  to  make  it,  and  the  conrt  sus- 
tained the  objection  and  gave  judgment  accordingly. 

Two  cases  decided  in  this  conrt — In  re  Gomstocky  3  Saw. 
218y  and  Semple  v.  Tlie  Banh^  5  Id.  88 — ^are  also  cited,  to 
show  that  the  legal  disability  of  a  corporation  to  make  a 
contract  may  be  set  up  as  a  defense  in  bar  of  an  action 
thereon  by  such  corporation.  But  the  act  or  contract  of 
the  foreign  corporation,  the  validity  of  which  was  contested 
in  these  cases,  was  not  only  unauthorized  in  this  state,  but 
was  absolutely  prohibited  therein,  and  therefore  illegal — 
and  this  without  any  reference  to  the  power  or  capacity  of 
the  corporation  in  the  country  of  its  formation  and  domicile. 
The  same  may  be  said  of  the  cases,  Rochester  Ins.  Co,  v. 
Mariin,  13  Minn.  59;  Farmei^a*  etc.  Bank  v.  BaldvnUy  23  Id. 
198;  and  Bauk  v.  Pierson,  24  Id.  140,  cited  by  counsel  for 
the  defendant  for  the  same  purpose. 

When  it  appears  that  the  existence  of  a  corporation,  or 
the  exercise  of  a  particular  power  by  it,  is  prohibited  by 
statute  or  the  common  law,  in  my  judgment  any  one  who 
has  entered  into  a  contract  with  such  corporation  may  plead 
^the  fact  of  the  prohibition  to  exist  or  make  the  contract  in 
question,  as  a  defense  to  an  action  thereon.  In  such  case 
the  contract  is  not  only  unauthorized,  but  is  illegal  and 
contrary  to  public  policy.  As  was  said  by  this  court,  in 
Semple  v.  The  Bank,  5  Saw.  93:  ^'No  one  is  estopped  to 
show  that  an  act  upon  which  a  party  claims  a  right  is  illegal 
simply  because  he  was  a  party  to  it — even  in  pan  delicto. 
If  the  matter  concerned  the  parties  to  the  transaction  alone, 
the  rule  might  be  otherwise.  But  the  interest  of  society, 
in  whose  behalf  the  act  is  prohibited,  is  paramount  to  pri- 
Tate  equities." 

But  where  the  law  authorizes  the  formation  and  existence 
of  the  alleged  corporation,  with  power  to  make  the  contract 
in  question,  then  a  party  thereto  ought  not  and  cannot  be 
heard,  in  an  action  thereon  by  such  corporation,  to  deny  its 
due  formation  or  legal  existence,  with  the  power  to  make 
said  contract. 


480     OBEaoNiAN  R't  Oo.  v.  Orboon  E.  A  N.  Co.   [Cir-  OL 

Opinion  of  the  Conrt — ^Deady,  J.  [December, 

Now,  in  this  case  it  appears  by  section  6  of  tbe  law  of 
Qreat  Britain,  called  the  "companies*  act  of  1862,"  that 
"i\uj  seven  or  more  persons,  associated /or  any  lawful  pur- 
ffose,  may,  by  subscribing  their  names  to  a  memorandam  of 
association,  and  otherwise  complying  with  the  requisition  of 
the  act  iu  respect  of  registration,  form  an  incorporated  com- 
pany, with  or  without  limited  liability." 

Under  this  law  the  plaintiff  might  have  been  incorporated 
for  *'  any  lawfnl  purpose."  Nothing  appearing  to  the  con* 
trary,  a  purpose  to  construct,  purchase,  own,  operate,  or 
leane  a  railway  is  as  lawful  as  a  purpose  to  engage  in  the 
manufacture  or  sale  of  any  of  the  common  necessaries  of 
life.  And  it  was  and  is  at  liberty,  nnder  the  comity  of  na- 
tions, and  until  the  legislature  shall  prohibit  it,  to  pursue 
such  purpose  or  exercise  such  powers  in  Oregon.  True,  it 
^ould  not  acquire  the  right  of  way  over  another's  property 
by  appropriation  or  condemnation  as  a  domestic  corpora- 
lion  may  do,  unless  specially  authorized  by  the  legishitare; 
but  it  might  do  so  with  the  consent  of  the  owner,  and  the 
result  would  be  the  same.  There  is  no  mystery  or  monop- 
oly iu  the  railway  business  in  Oregon.  Any  natural  person, 
or  corporation  formed  for  that  purpose,  may,  if  he  or  it  has 
or  can  obtain  the  right  of  way,  construct  and  operate  a  rail- 
way between  any  points  iu  this  state,  and  dispose  of  the 
same  as  freely  and  absolutely  as  if  it  were  a  steamboat  or 
mill. 

It  follows  that  the  defendant,  having  taken  a  lease  of  this 
railway  from  the  plaintiff,  byits  corporate  nameof  '*The  Ore- 
gonian  Bailway  Company,  Limited,"  is  estopped,  in  this  ac- 
tion on  its  covenant  in  such  lease  to  pay  the  rent  reserved 
therein,  to  deny  the  coi-porate  existence  or  due  organization 
of  the  plaintiff,  or  its  power  to  make  such  lease.  After  not  a 
little  confusion  and  uncertainty  on  the  subject,  this,  in  my 
judgment,  is  the  final  conclusion  reached  by  the  courts  and 
text- writers;  and  tbe  justice  and  expediency  of  the  rule  has 
secured  it  a  phice  in  the  draught  of  that  well  known  and  con- 
sidered work,  "  The  Civil  Code  of  the  State  of  New  York,** 
in  these  apt  and  plain  words:  *'  Sec.  382.  One  who  assames 
an  obligation  to  an  ostetisible  corporation,  as  such,  cannot 
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resist  the  obligation  on  (he  ground  that  there  was  in  fact  no 
finch  corporation,  nntil  that  fact  has  been  adjudged  in  a 
direct  proceeding  for  that  purpose.*' 

By  the  act  of  October  21,  1878  (Bess.  L.  96),  this  corpo- 
ration  was  placed  on  the  footing  of  a  domestic  corporation 
in  Oregon.  That  act  provides  '*that  any  foreign  corpora- 
tion incorporated  for  the  pnrpose  of  constructing  or  con- 
Btimcting  and  operating,  or  for  the  purpose  of  or  with  the 
power  of  acquiring  and  operating,  any  railway  ♦  *  * 
shall,  on  compliance  with  the  laws  of  this  state  for  the  regu- 
lation of  foreign  corporations  transacting  business  therein, 
have  the  same  rights,  powers,  and  privileges  *' as  a  domestic 
corporation  formed  for  such  pnrpose,  and  no  more. 

The  effect  of  this  act  is  to  make  the  plaintiff  in  some  re- 
spects an  Oregon  corporation.  Its  existence,  power,  and 
capacity  is  still  derived  from  and  may  be  measured  by  the 
law  of  Oreat  Britain  and  the  terms  of  its  oi^anization  there- 
under. But  in  the  exercise  of  this  capacity  and  power,  as 
owner,  builder,  or  operator  of  a  railway  in  this  state,  it 
comes  under,  and  is  subject  to  the  regulations  and  limita- 
tions of  the  Oregon  corporation  act,  in  the  case  of  domestic 
corporations  of  like  character  and  purpose.  It  may  be 
admitted,  then,  that  if  by  the  law  of  this  state  a  domestic 
railway  corporation  is  prohibited  from  leasing  its  road, 
a  foreign  corporation  owning  a  railway  herein  would  be 
nnder  the  same  disability. 

However,  by  the  act  of  October  22,  1880  (Sess.  L.  56), 
entitled  ''An  act  to  grant  the  Oregonian  Bailway  Company, 
Limited,  the  right  of  way  and  station-grounds  over  the  state 
lauds,  and  terminal  facilities  upon  the  public  grounds  nt  the 
city  of  Portland,"  the  plaintiff  was  directly  recognized  as  an 
existing  corporation,  lawfully  engaged  in  the  construction 
and  operation  of  a  railway  in  Oregon,  from  "Portland  to 
the  head  of  the  Walhimet  Valley,^'  and  as  such  there  was 
granted  to  it,  "  and  to  its  ansigns,  the  owners  and  opera- 
tors" of  said  railway,  certain  valuable  "rights,  privileges, 
easements,  and  property,"  as  suggested  in  the  title  thereof. 

The  effect  of  this  act  is  clearly  to  establish,  so  far  as  this 
state  and  this  court  is  concerned,  the  legal  right  of  the 
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plaintiff  to  constraot,  own,  and  operate  this  road,  and,  in 
iny  jndgment,  to  dispose  of  it,  either  absolutely  or  for  a 
term  of  years.     {Society  y.  Pawleit  5  Pet.  501.) 

The  grant  therein  contained  is  made  to  the  plaintiff  and 
its  *' assigns;"  while  a  proviso  in  section  1  declares  '*  that 
the  said  Oregonian  Railway  Company,  Limited,  or  its  as- 
signs, shall  have  no  power  to  sell,  convey,  or  assign  tlie 
premises  or  rights  hereby  granted,  or  any  part  or  parcel 
thereof,  to  any  person,  persons,  firm,  or  corporation,  save 
only  with,  and  as  a  part  and  parcel  of,  and  as  appurtenant 
to  the  railway  now  bnilt  and  owned  by  said  company,  and 
now  in  process  of  construction  by  it.*' 

Plainly  this  implies  that  the  plaintiff  had  the  power  to 
assign  its  road — dispose  of  it — and  might  also  assign  or  dis- 
pose of  ''the  premises  and  rights  "then  granted  to  it,  iu 
connection  therewith,  but  not  otherwise. 

Had  the  defendant  the  power  to  make  this  contract  ?  is 
the  next  question  raised  on  this  demurrer,  though  it  should 
properly  have  been  made  by  a  demurrer  to  the  complaint. 
The  denial  iu  the  answer  of  the  power  of  the  defendant  in 
this  respect  does  not  controvert  any  fact  in  the  complaint, 
and  is  nothing  but  a  conclusion  of  law  or  a  denial  of  one. 

But  the  question,  however  raised,  is  to  be  tried  by  the 
constitution  and  laws  of  the  state,  and  the  defendant's  arti* 
cles  of  incorporation  thereunder. 

The  constitution,  article  11,  section  2,  provides:  ''  Corpo- 
rations may  be  formed  under  general  laws,  but  shall  not  be 
created  by  special  laws,  except  for  municipal  purposes. 

''All  laws  passed  pursuant  to  this  section  may  be  altered, 
amended,  or  repealed,  but  not  so  as  to  impair  or  destroy 
any  vested  or  corporate  rights." 

On  October  11,  1862,  the  legislature  passed  the  first  act 
in  pursuance  of  this  provision  of  the  constitution  (Or.  Laws, 
524),  which,  with  some  comparatively  unimportant  amend- 
ments, has  continued  in  force  ever  since. 

So  far  as  I  know,  it  is  the  next  one  in  point  of  time  to 
the  British  companies*  act  of  August  of  the  same  year, 
in  which  the  subject  of  the  formation  and  purpose  of  cor- 
porations is  substantially  divested  of  all  exclusiveness  and 
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restraint^  and  put  on  the  practical  plane  that  a  corporation 
is  essentially  nothing  but  a  partnership,  endowed  with  the 
capacity  of  acting  as  a  single  person  under  a  particular 
name,  and  therefore  that  any  and  all  persons  should  be 
allowed  to  incorporate  themselves  for  the  prosecution  or 
transaction  of  any  enterprise,  business,  pursuit,  or  occupa- 
tion not  prohibited  to  indiyiduals  or  partnerships. 

Accordingly,  this  act  provides  (section  1)  that  any  three 
or  more  persons  may  incorporate  themselves  '^for  the  pur- 
pose of  engaging  in  any  lawful  enterprise,  business,  pursuit, 
or  occupation,"  in  the  manner  provided  therein.  All  that  is 
required  is  to  make  and  file  articles  of  incorporation,  speci- 
fying: 1.  The  name  and  duration  of  the  corporation;  2.  The 
enterprise,  business,  pursuit,  or  occupation  in  which  it  pro- 
poses to  engage;  3.  The  place  of  its  principal  office;  4.  The 
amount  of  its  stock  and  the  value  of  each  share  thereof;  and 
6.  If  it  is  formed  for  the  purpose  of  navigating  any  water, 
or  building  a  bridge,  canal,  or  road,  the  termini  of  such 
navigation,  canal,  or  road,  or  the  site  of  said  bridge. 

Subject  to  the  provisions  and  limitations  of  the  act,  these 
articles  of  association  are  the  charter  of  the  corporation,  and 
in  the  prosecution  of  its  undertaking  and  the  management 
and  disposition  of  its  property,  it  is  not  subject  to  auy  other 
i^estraint  than  that  which  the  law  may  impose  in  the  case  of 
natural  persons  in  like  circumstances. 

Whatever  is  not  generally  forbidden  by  the  law  of  the 
land  may  be  undertaken  by  a  corporation  thus  formed  for 
the  purpose.  Exclusive  privileges  are  not  allowed  to  any 
one;  and  the  only  policy  indicated  by  the  act  is  to  promote 
the  transaction  of  all  kinds  of  business  by  means  of  corpo- 
rations to  be  formed  and  dissolved  at  the  pleasure  of  those 
particularly  interested. 

Any  number  of  corporations  may  be  formed  for  the  same 
purpose  and  at  the  same  place.  For  instance,  to  keep  a 
school,  a  store,  a  tavern,  or  to  build  and  operate  a  steam- 
boat or  railway  between  the  same  points. 

Nor  is  a  corporation  formed  under  this  act  under  auy 
obligation  to  the  public  to  maintain  its  existence  or  carrj^ 
on  its  corporate  enterprise  or  business  any  longer  than  the 
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shareholders  or  a  majortlj  of  them  ttksy  think  desirable. 
WheneTer  a  majority  of  these,  for  sdj  reason,  Tote  to  disin- 
corporate, the  life  of  the  corporation  is  at  an  end,  except 
that  it  may  continue  to  exist  for  the  period  of  five  years 
thereafter,  for  the  purpose  of  wiuding  up  its  affairs,  inclnd- 
iog  a  final  disposition  of  its  corporate  property^  be  the  same 
A  railway  or  a  fish^wheel.  (Or.  Laws,  628,  see.  19;  Sess. 
L.,  1878,  p.  91,  sec.  2.) 

In  short,  as  was  lately  said  by  a  distinguished  jurist,^  in 
a  brief  for  this  defendant,  in  a  case  pending  in  the  United 
States  circuit  court  for  the  southern  district  of  New  York: 
"  The  Oregon  system  may  be  succinctly  defined  as  free-trade 
incorporations  and  free  corporations." 

In  the  consideration  of  the  question  as  to  the  validity  of 
a  lease  of  corporate  property  made  by  a  corporation  formed 
under  this  system,  the  case  of  Thom(i9  r.  BaUroad  Com* 
pany,  101  U.  S.  71,  so  much  relied  on  by  the  defendant,  is 
in  some  respects  altogether  inapplicable. 

That  was  a  case  of  a  corporation  created  by  a  special  act 
of  the  legislature  of  New  Jersey  to  build  and  operate  a  cer- 
tain railway.  The  court  held  that  the  power  to  lease  the 
road,  not  being  specially  giyen  by  the  act  of  incorporation^ 
nor  fairly  implied  from  anything  contained  therein,  the  conr 
tract  of  the  corporation  to  that  effect  was  ultra  vif*e8  and 
void.  In  delivering  the  opinion  of  the  court,  Mr.  Justice 
Miller  says:  "^Conceding  the  rule  applicable  to  all  statutes, 
that  what  is  fairly  implied  is  as  much-  granted  as  what  is  ex- 
pressed, it  remains  that  the  charter  of  a  corporation  is  the 
measure  of  its  powei's,  and  that  the  enumeration  of  these 
powers  implies  the  exclusion  of  all  others.** 

This  rule  is  of  universal  application,  and  applies  to  acor* 
poration  formed  under  the  law  of  Oregon  as  well  as  New 
Jersey.  The  articles  of  association,  together  with  the  cor- 
poration act  under  which  they  are  made,  constitute  the 
charter  of  an  Oregon  corporation,  and  any  act  done  by  such 
corporation  not  expressly  or  by  fair  implication  authorized 
thereby  is  uUra  inres  and  void. 

1  Judge  John  F.  Dillon. 
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It  was  also  said  in  tiie  coarse  of  the  opinioD  that  the  con- 
tract  of  the  New  Jersey  corporation  was  one  ''  forbidden  by 
pablic  policy/'  and  therefore  beyond  its  power  to  make. 

Whatever  a  corporation  is  ''forbidden"  to  do,  either  di« 
rectly,  by  statute,  or  a  pablic  policy  fairly  indicated  by  or 
deduoible  from  the  legislation  of  a  state  or  country,  or  the 
decisions  of  its  courts,  or  both,  is,  of  course,  beyond  its 
power  to  do.  In  such  case  the  act  is  not  only  beyond  the 
power  of  the  corporation,  and  therefore  invalid,  but  it  is  pro* 
hibited,  and  therefore  illegal  and  incapable  of  ratification, 
and  any  one  dealing  with  the  corporation  is  not  estopped 
to  allege  and  show  such  illegality. 

Bat  the  public  policy  on  the  subject  of  leasing  railways 
in  a  state  where  corporations  are  not  permitted,  for  the  pur« 
pose  of  constructing  or  operating  them,  except  when  cre- 
ated by  a  special  act  of  the  legislature  for  the  construction 
or  operation  of  a  road  between  certain  points,  may  be  and 
manifestly  is  very  different  from  that  of  a  state  like  Oregon, 
where  any  number  of  corporations  may  be  formed  by  the  vol- 
untary association  of  individuals,  to  build  and  operate  rail- 
ways  when  and  where  they  think  best,  with  power  to  disin-* 
corporate  and  dispose  of  their  property  at  their  own  pleasure^ 
And  so,  on  this  point,  I  do  not  regard  the  case  of  Thomas 
y.  Railroad  Company  applicable  here* 

The  right  of  the  defendant  to  make  the  defense  of  ultra 
virea  as  against  the  plaintiff,  notwithstanding  the  express 
provision  in  its  articles  authorizing  it  to  lease  and  operate 
any  railway  in  Oregon,  is  already  conceded  in  this  opinion. 
(Bigelow  on  Estoppel,  3d  ed.,  466.)  But  the  authorities 
are  not  uniform  on  the  subject.  (And  see  Field  on  Corp., 
sec.  386.) 

Here  it  is  admitted  that  the  defendant  held  itself  out  to 
the  world  as  a  corporation  organized  to  lease  and  operate 
any  railway  in  Oregon.  Such  was  the  specification  in  its 
articles  of  the  power  and  purpose,  among  others,  of  its  or- 
ganization. By  this  defense  of  vUra  vires^  the  defendant 
does  not  merely  question  the  legality  of  an  act  done  by  its 
directors,  without  apparent  authority,  or  upon  a  doubtful 
or  questionable  construction  of  its  articles,  but  it  seeks  to 
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repudiate  an  act  done  bj  them  within  the  plain  letter  and 
purpose  of  a  particular  power,  deliberately  asserted  and  as^ 
sumed  by  its  corporators  in  the  execution  of  its  articles, 
and  to  which  every  one  of  its  shareholders,  it  must  be  pre- 
sumed, thereafter  gave  his  unqualified  assent. 

It  must  be  admitted  that  a  sense  of  justice  cannot  be  in- 
voked in  favor  of  such  a  defense.  It  must  therefore  stand 
or  fall  on  the  decision  of  the  naked  legal  question  whether 
the  defendant  was  authorized  in  its  formation  to  assume,  as 
it  did,  the  power  to  lease  this  or  any  other  railway  in  Oregon. 

The  decision  of  this  question  involves  the  inquiry  whether 
the  taking  a  lease  of  a  railway  and  a  covenant  to  pay  the 
rent  reserved  therein  was  an  unlawful  act  in  this  state  at  the 
formation  of  the  defendant  corporation  and  at  the  date  of 
this  lease. 

Whatever  "  enterprise,  business,  pursuit,  or  occupation  "* 
was  then  lawful,  the  defendant  might  undertake  in  its  arti- 
cles to  accomplish  or  engage  in.  There  never  was  any 
legislative  or  judicial  action  in  this  state,  except  in  one 
particular  to  be  hereafter  noticed,  indicating  that  such  a 
transaction  is  unlawful  or  contrary  to  public  policy.  To 
take  a  lease  of  a  railway  and  operate  it  is  in  itself  as  lawful 
and  meritorious  an  act  as  to  construct  one.  No  one  would 
question  the  right  of  a  natural  person  to  do  such  an  act. 
And  whatever  any  one  may  do,  as  an  individual,  any  three 
or  more  persons  may  do  as  a  corporation,  unless  restrained 
by  some  provision  of  law  applicable  to  corporations  only. 

The  corporation  act  of  this  state,  as  originally  passed, 
contained  a  clause  in  section  20,  inserted  on  its  passage 
through  the  senate  at  the  instance  of  interested  parties, 
declaring  that  no  corporation  formed  or  created  under  it,  or 
other  statute  of  the  state,  for  the  purpose  of  navigating  any 
water  therein,  should  ever  **  purchase,  lease,  or  in  any  way 
control"  any  road  built  by  any  other  coi*poration  formed 
under  snch  act.  This  prohibition,  it  was  well  understood, 
was  aimed  at  the  Oregon  Steam  Navigation  Company,  a 
corporation  then  existing  under  a  special  act  of  tlie  terri- 
torial legislature,  and  soon  afterwards  incorporated  under 
the  corporation  act,  in  pursuance  of  section  18  thereof,  and 
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the  predecessor  of  the  defendant  herein,  and  intended  to 
prevent  it  from  controlling  any  road  that  might  be  built  on 
the  bank  of  the  Columbia,  between  Portland  and  The  Dalles, 
and  particularly  around  the  Cascades  of  the  Columbia,  for 
the  purpose  of  preventing  competion  with  its  steamboats. 
This  is  the  only  restraint  on  the  power  of  corporations  in 
this  respect  that  ever  crept  into  the  legislation  of  Oregon; 
and  the  rational  and  legal  inference  from  the  premises  is, 
that  all  leases  of  roads  taken  by  a  corporation  formed  under 
the  act,  except  the  kind  thereby  specially  prohibited,  are 
permitted. 

But  this  is  not  all.  By  the  act  of  October  18,  1878, 
(Sess.  L.  59),  said  section  20  was  repealed  and  re-enacted, 
so  ds  to  omit  the  restraining  clause,  and  since  then  there 
has  been  no  indication  of  any  purpose  on  the  part  of  the 
state  to  restrain  or  limit  the  power  of  corporations  in  this 
respect. 

The  idea  of  such  restraint  is  also  incompatible  with  the 
provision  of  the  corporation  act  (section  17),  that,  in  effect, 
authorizes  a  railway  corporation  to  terminate  its  existence 
at  its  option,  and  dispose  of  its  road.  No  natural  persons, 
unless  incorporated,  are  likely  to  purchase  such  property, 
and  if  there  was  any  implied  prohibition  against  the  one 
corporntion  from  becoming  a  purchaser,  the  right  given  to 
the  other  to  sell  would  be  so  far  rendered  nugatory.  The 
power  to  dispose  of  a  road  must  include  the  power  to  lease, 
and  the  power  to  buy  the  power  to  take  a  lease.  So,  by 
the  act  of  October  22,  1880,  supra,  the  right  of  the  plaintiff 
herein  to  assign  its  road — to  dispose  of  the  same  by  sale 
or  lease — is  recognized,  but  if  a  corporation  could  not  be 
formed  or  exist  under  the  law  of  Oregon,  with  power  to 
buy  the  same  or  take  a  lease  thereof,  the  jus  disponeudi  of 
the  former  would  be  comparatively  worthless. 

Counsel  for  the  plaintiff  also  makes  the  further  point 
that  this  is  an  executed  contract,  and  therefore  the  de- 
fendant is  estopped  to  allege  its  invalidity  in  this  action. 

It  is  well  established  that  a  contract  not  tainted  with  ille- 
gality, but  merely  invalid  for  want  of  power  in  the  corpo- 
ration making  it,  may  be  enforced  against  such  corporation 
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when  it  has  received  or  bad  the  benefit  of  the  oonsidera- 
tion  therefor.  Bigelow  on  Estoppel,  3d  ed.,  574, 575;  Field 
on  Corp.,  see.  263. 

But  this  contract  does  not  come  within  that  category. 
The  defendant  corporation  could  not  set  up  the  invalid^ 
ity  of  this  contract  as  a  defense  to  an  action  for  the  rent  of 
the  property  dnriug  a  period  that  it  hud  the  use  and  benefil 
of  the  same.  Bat  this  action  is  brought  on  a  coutract  to 
pay  rent  in  advance,  aod  not  for  past  use  and  occupation. 
The  consideration  for  the  covenant  or  promise  to  pay  this 
instalment  of  rent  is  not  the  past  but  tbe  future  use  of  the 
property.  The  coutract  to  pay  is  therefore  executory;  aud 
the  same  may  be  said  of  every  other  iustalmeut  of  reui 
provided  for  in  the  contract.  The  liability  to  pay  it  arises 
out  of  the  covenant  to  do  so,  and  the  consideration  for  this 
is  the  future  use  and  occupation  of  the  property  for  a  oor- 
responding  period.  The  case  of  Thomas  v.  Railroad  Com- 
pany^ 101  U.  S.  86,  is  exactly  in  point  on  this  question. 

The  effect  of  the  two  special  defenses  will  now  be  con- 
sidered. They  deserve  but  little  attention,  for  they  are 
both  utterly  bad.  It  makes  no  sort  of  difference  whether  the 
railway  leased  from  the  plaintiff  had  any  *'  near  connection" 
with  the  roads  whose  termini  are  specified  in  the  defend- 
ant's articles  or  not.  Those  roads  it  took  the  power  to  con- 
struct aud  own;  but  it  also  took  the  power  to  lease  any  other 
railway  in  Oregon,  whether  ''near"  or  ''far**  from  such 
roads.  As  between  the  plaintiff  and  the  defendant,  the 
directors  of  the  latter  were  the  sole  judges  of  the  pro- 
priety or  expediency  of  taking  this  lease,  and  the  assent  or 
the  dissent  of  the  shareholders  was  altogether  immaterial. 
They  were  powerless  in  the  premises,  and  could  neither 
prevent,  authorize,  nor  ratify  it.  This  does  not  of  course 
question  the  right  of  the  shareholders  to  invoke  the  aid  of 
a  court  to  prevent  the  directors  from  making  a  contract 
which,  though  legal,  may  be  improvident  or  considered  an 
abuse  of  their  trust. 

The  power  of  a  corporation  formed  under  the  corpo- 
ration act  of  this  state,  as  to  its  relations  with  third  per- 
sons, is  vested  in,  and  exercised  by,  the  directors.    Tiie 
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power  of  the  shareholders  is  limited  to  a  few  matters  con* 
ceri^ug  its  internal  affairs,  namely,  the  election  of  directors, 
the  increasing  of  the  capital  stock,  the  adding  to  the  powers 
and  purposes  of  the  corporation,  and  the  authorizing  its 
dissolution.  Nor  is  it  true  in  any  legal  sense,  even  if  mate- 
rial, that  "the  capital  of  the  defendant "  was  contributed 
for  the  construction  and  equipment  of  the  roads  it  was 
formed  to  build  and  own,  rather  than  the  leasing  of  the 
plaintiff's  road.  Nothing  is  clearer  than  that  every  dollar 
subscribed  to  the  capital  stock  of  the  defendant  was  thereby 
pledged  for  any  and  all  of  the  purposes  specified  in  its 
articles,  and  may  be  applied  and  used,  at  least  so  far  as 
third  persons  are  concerned,  to  such  of  them  as  the  direc- 
tors shall  determine* 

In  conclusion,  the  directors  of  the  defendant  corporation, 
in  pursuance  of  the  express  power  given  them  by  the  cor- 
poration act  and  the  articles  of  incorporation,  determined  to 
take  a  lease  of  the  plaintiff's  road,  yielding  and  paying  a 
certain  rent  therefor,  and  to  that  end  duly  directed  and  au- 
thorized their  president  and  secretary  to  sign  said  lease  and 
affix  the  corporate  seal  thereto,  which  was  done.  By  this 
means  the  defendant  became  legally  bound  to  pay  the  plain- 
tiff the  rent  reserved,  and,  in  default  thereof,  the  latter  may 
maintain  this  action  to  recover  the  instalment  now  due,  and 
therefore  the  demurrer  is  overruled,  and  the  motion  to 
strike  out  is  allowed,  and  judgment  is  given  for  the  plain- 
tiff for  the  sum  sued  for — sixty-eight  thousand  one  hundred 
and  thirty-one  dollars — together  with  legal  interest  thereon 
from  May  15,  1884,  and  the  costs  and  disbursements  of  the 
action. 


Hambleton  V.  Duham  et  al. 

CiBcuir  Court,  Distbict  op  Caufobku. 
December  8,  1884. 

1.  Removal — Facts  most  be  Stated  in  Petition. — A  petition  for  removal 
of  a  suit  from  a  state,  to  a  national  court,  ou  the  ground  that  it  arises 
under  the  laws  of  the  United  States,  must  state  the  facts,  and  point  out 
the  contested  construction  or  question  arising  thereon,  which  are  claimed 
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to  give  the  national  court  jurisdiction,  so  that  the  court  can  determine 
for  itself,  from  the  facts  stated,  the  question  of  jurisdiction. 

2.  MiTRT  BB  A  CoNTROYKBST  AS  TO  CoNOTBUCTioN.— A  suit  cauuot  be  re- 

moved under  the  second  section  of  the  act  of  1875,  simply  because,  in  its 
progress,  a  constmction  of  a  law  of  the  United  States  may  be  necessaxy, 
unless  it  in  part,  at  least,  arises  out  of  a  controversy  in  regard  to  tho 
effect  or  operation  of  some  provision  in  the  law  upon  the  facts  involved, 
and  the  court  should  be  able  to  determine  from  the  facts  stated,  that 
such  controversy  will  arise  upon  the  facts.     (96  U.  S.  199.) 

3.  Inform ATiON  and  Belief. — Whether  facts  stated  ou  information  and 

belief  sufficient,  at  least,  doubtfoL 

Before  Sawteb,  Ciroait  Jadge. 

B,  Clark,  for  the  motion. 

J.  H.  Craddock,  J,  Lambeii,  and  W.  0.  Belclier,  contra. 

Sawteb,  Circuit  Jadge.  The  jurisdictional  facts,  at- 
tempted to  be  alleged,  are  stated  in  the  form,  held  to  be 
insufficient,  in  Wolff  r.  Archibald,  14  Fed.  Rep.  369,  **a8 
defendants  are  informed  and  believe.*'  The  court  there 
held,  that  jurisdictional  facts  must  be  positively  alleged. 
On  this  point,  the  sufficiency  of  petition  is,  at  least,  doubt- 
ful. 

But,  whether  that  ruling  be  correct  or  not,  the  allegations 
are  insufficient,  because  they  do  not  state  facts,  showing 
that  any  particular,  disputed  question  of  construction  of 
the  statute  will  arise,  or  how  it  will  arise,  so  that  the  court 
can  determine,  for  itself,  from  the  facts,  that  the  decision, 
will  turn  upon  a  disputed  construction  of  the  statute.  On 
this  point,  only  the  conclusion  of  the  petitioner  is  stated. 

For  all  that  appears,  from  the  facts  stated,  the  case  may 
be  determined  entirely  upon  a  disputed  question  of  fact,  as, 
whether  the  land  is,  in  fact,  swamp-land,  or  upland,  or 
some  other  question  of  fact.  The  petition  is  insufficient, 
in  this  particular,  under  the  decision  in  Tra/ion  v.  Nouguea, 
4  Saw.  179;  DoweU  v.  Griswdd,  5  Id.  39;  Gold  Washing 
Co.  V.  Keyes,  96  U.  S.  199. 

Cause  remanded  to  the  state  court  with  costs. 
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United  States  v.  Henry  N.  Baenhart  et  al. 

Circuit  Coubt,  Distbigt  op  Obegon. 
Deoembeb  8,  1884. 

1.  Indian  Countrt— Umatilla  Rssbbvation. — The  Umatilla  Indian  reser- 

vation is  a  place  within  the  geographical  limits  and  general  jarisdiction  of 
the  state  of  Oregon;  but  is  also  a  tract  of  country  to  which  the  Indian  title 
is  not  extinguished,  and  which  has  been  permanently  set  apart  by  treaty  aa 
a  reservation  for  the  sole  and  exclusive  use  of  the  Indians  thereon,  and  is 
therefore  "  Indian  country  "  within  the  meaning  of  that  phrase  as  used 
in  the  revised  statutes. 

2.  Inte&coubse  with  Indian  Tribes.— The  United  States  has  jurisdiction 

over  the  intercourse  with  tribal  Indians,  and  congress  may  prohibit  and 
provide  for  the  punishment  of  acts  relating  to  or  affecting  such  inter- 
course anywhere  in  the  United  States. 

3.  Jurisdiction  of  United  States  Courts  oyer  Crimes  Commitited  on 

THE  Reservation.— The  United  States  courts  of  the  district  of  Oregon 
have  jurisdiction  over  all  crimes  committed  on  the  Umatilla  reservation, 
by  a  white  man  on  the  property  or  person  of  an  Indian,  and  vice  versa, 
so  far  as  the  same  have  been  defined  by  an  act  of  congress. 

4.  Plea  of  Autrefois  Acquit.— B.  and  A.  were  indicted  in  the  United 

States  court  for  the  crime  of  manslaughter,  committed  in  killing  Indian 
William  on  the  Umatilla  reservation,  and  pleaded  to  the  indictment  a 
former  acquittal,  from  which  plea  it  appeared  they  had  been  indicted 
and  tried  in  the  state  court  for  the  murder  of  said  Indian  and  acquitted, 
to  which  plea  there  was  a  demurrer:  Held,  That  the  crime  of  which  the 
defendants  were  acquitted  in  the  state  coui-t  was  not  the  same  as  that 
charged  in  the  indictment  in  the  United  States  court,  and  therefore  the 
plea  was  bad.  « 

Before  Deadt,  District  Judge. 

JUr.  James  F.  Watson,  for  the  United  States. 
31r.  W.  Lair  Hill,  for  the  defendants. 

Deady,  J.  On  November  21,  1884,  the  grand  jury  of  the 
United  States  district  court  for  this  district,  by  an  indict- 
ment then  duly  found,  accused  the  defendants — Henry  N. 
Barnhart  and  Francis  M.  Anderson — of  the  crime  of  man- 
slaughter, committed  as  follows:  On  May  13,  1884,  the 
defendants,  being  white  men,  did  "feloniously  and  wil- 
fully" shoot,  with  a  revolving  pistol,  one  William,  an  In- 
dian, then  and  there  being  on  the  Umatilla  Indian  reserva- 
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tion,  iu  this  distriot,  and  belonging  thereto,  whereof  he  then 
and  there  died. 

Afterwards  the  indictment  was  remitted  to  this  coart  for 
trial. 

On  November  twenty-fourth  the  defendants  demurred  to 
the  indictment,  on  the  ground  that  the  court  had  no  jurisdic- 
tion of  the  offense;  and  on  November  twenty-sixth  they  with- 
drew their  demurrers,  and  on  being  arraigned  pleaded  autre' 
foia  acquit  or  a  former  acquittal  of  the  same  charge  in  the 
circuit  court  of  the  state  for  the  county  of  Umatilla.  From 
the  pleas,  it  appears  that  on  June  16,  1884-,  the  defendants 
were  jointly  indicted  in  said  coart  for  the  crime  of  murder, 
committed  in  killing  the  said  William  on  May  13,  1881,  iu 
said  county  of  Umatilla,  which  includes  said  Indian  reser- 
vation; and  thereafter,  to  wit,  on  July  2,  1884,  were  duly 
tried  therein  on  said  charge,  on  the  plea  thereto  of  not 
guilty,  and  acquitted. 

To  these  pleas,  the  district  attorney  demurs,  for  that  the 
facts  stated  therein  ''do  not  constitute  a  former  acquittal 
of  the  offense  set  forth  in  the  indictment,  and  do  not  con- 
stitute a  bar  to  the  prosecution  by  the  United  States  for 
said  offense/' 

In  United  Slates  v.  Bridleman^  7  Saw.  243,  and  in  United 
States  V.  Martin,  8  Id.  473,  it  was  held  that  the  United  States 
courts  of  this  district  have  "jurisdiction  of  a  crime  com- 
niitted  on  the  Umatilla  reservation,  by  a  white  man  upon 
the  person  or  property  of  an  Indian,  and  vice  versa,  provided 
the  crime  is  defined  by  a  law  of  the  United  States,  directly 
applicable  to  the  Indian  countiy,  or  made  so  by  sections 
2145  and  2146  of  the  revised  statutes. 

The  crime  of  manslaughter,  when  committed  on  the  high 
seas  or  in  any  place  within  the  exclusive  jurisdiction  of  the 
United  States,  is  defined  by  section  6341  of  the  revised 
statutes  as  the  unlawful  and  wilful  injuring  of  another, 
without  malice,  but  so  as  to  cause  death;  and  this  section 
was  extended  to  the  Indian  country,  so  as  to  include  the 
case  of  the  killing  of  an  Indian  by  a  white  man,  and  vice 
versa,  by  sections  2145  and  2146  of  the  revised  statutes. 

Under  section  8  of  article   1  of  the  constitution,   the 
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power  of  congress  to  provide  for  the  panishment  of  a  crime 
committed  by  a  white  man  on  the  person  or  property  of  an 
•Indian,  and  vice  venOy  anywhere  in  the  United  States,  is 
undoubted. 

As  was  said  in  the  case  of  the  United  States  y.  BridUman, 
7  Saw.  249:  ''Upon  the: national  government  is  devolved 
the  power  and  dnty  to  sapervise  and  control  the  inter- 
course between  the  Indians  and  it»  citizens,  so  that,  as  far 
as  possible,  each  may  be  protected  from  wrong  and  injniy 
by  the  other,  and  in  the  exercise  of  this  power  and  the  per- 
formance of  this  dnty  it  is  not  limited  or  restrained  by  the 
fact  that  the  Indians  are  within  the  limits  of  a  state." 

But  as  congress  has  not  seen  proper  to  confer  jnrisdic- 
tiou  upon  the  national  courts  of  the  crimes  of  murder  or 
manslaughter  growing  out  of  intercourse  between  the 
whites  and  Indians,  unless  committed  in  the  *' Indian  coun* 
try,"  the  only  debatable  point  there  ever  was  in  these  cases 
is,  whether  the  Umatilla  reservation  is  '* Indian  country," 
withia  the  meaning  of  that  term  as  used  in  the  revised 
statutes.  In  the  Bridleman  and  Martin  cases,  supra,  the 
court  held  that  the  resei*vation  was  such  Indian  country; 
and  it  appears  that  the  point  has  since  been  definitely  de- 
cided in  the  same  way  by  the  supreme  court  in  Crow  Dog, 
109  U.  S.  556. 

In  that  case  Mr.  Justice  Matthews,  speaking  for  the 
court,  says  the  term  *' Indian  country"  ''applies  to  all  the 
country  to  which  the  Indian  title  has  not  been  extinguished; 
within  the  limits  of  the  United  States,  even  when  not 
within  a  reservation  expressly  set  apart  for  the  exclusive 
occupancy  of  Indians,  although  much  of  it  has  been  ac- 
quired since  the  passage  of  the  act  of  1834,  and  notwith- 
standing the  formal  definition  in  that  act  has  been  dropped 
from  the  statutes,  excluding,  however,  any  territory  em- 
braced within  the  exterior  geographical  limits  of  a  state, 
not  excepted  from  its  jurisdiction  by  treaty  or  by  statute, 
at  the  time  of  its  admission  into  the  Union,  but  saving, 
even  in  respect  to  territory  not  thus  excepted  and  ac^u- 
ally  in  the  exduaive  occupancy  of  Indians,  the  authority 
id  congress  over  it,  under  the  constitutional  power  to  regu- 


494  United  States  v.  Babhhabt.  [Cir.  CL 

opinion  of  the  Court — Deadj,  J.  [December, 

late  commerce  with  the  Indian  tribeBy  and  under  any  treaty 
made  in  porsoance  of  it.** 

The  Umatilla  resenration  was  made  by  a  treaty  negoti- 
ated with  the  Indians  now  in  the  occnpation  of  it,  on  Jane 
9,  1855y  and  ratified  by  the  senate  on  March  8, 1859 — twen- 
tj-two  days  after  the  admission  of  the  state  into  the  Union. 
It  was  thereby  set  apart  for  the  ''exdosiye  nse**  of  these 
Indians,  and  has  been  occupied  by  them,  under  the  care 
and  direction  of  congress,  ever  since.  (Uniled  Stales  t. 
Bridleman,  7  Saw.  246.)  And  although  this  reservation 
was  never  expressly  excepted  from  the  jurisdiction  of  the 
state,  by  either  treaty  or  statute,  it  is  nevertheless  territory 
to  which  the  Indian  title  has  never  been  extinguished,  and 
"  actually  in  the  exclusive  occupancy  of  Indians/'  in  pur- 
suance of  a  treaty  of  the  United  States.  This  brings  it 
within  the  definition  or  description  of  "Indian  country," in 
Croto  Dog,  supra. 

The  question  is  not  one  of  power  in  the  national  govern- 
ment; for,  as  has  been  shown,  congress  may  provide  for 
the  punishment  of  this  crime  wherever  committed  in  the 
United  States.  Its  jurisdiction  is  co-extensive  with  the 
subject-matter — the  intercourse  between  the  white  man  and 
the  tribal  Indian — and  is  not  limited  by  place  or  other  cir- 
cumstance. 

But  congress  has  only  made  provision  for  the  punish- 
ment of  this  crime  when  committed  in  the  Indian  country, 
as  defined  or  described  by  law.  But  this  reservation  being 
such  Indian  country,  the  jurisdiction  of  this  court  over  the 
o£fense  is  undoubted. 

Admitting  this  proposition,  counsel  for  the  defendants 
contends  that  in  the  killing  of  the  Indian  William  there 
was  but  one  crime,  if  any,  committed,  for  which  the  de- 
fendants were  subject  to  trial  by  either  the  state  or  the 
United  States  court,  and  that  whichever  of  these  jurisdic- 
dictions  first  took  cognizance  of  the  case  took  it  with  the 
absolute  exclusion  of  the  other;  and  therefore,  the  defend- 
ants having  been  first  tried  and  acquitted  on  this  charge  in 
the  state  court,  the  question  of  their  guilt  or  innocence  is 
res  judicata^  and  they  cannot  be  retried  upon  it  in  this  or 
any  other  court. 
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This  argument  assames  that  this  homicide  ooly  involves 
one  crime,  of  which  neither  the  state  nor  national  courts 
have  exclusive  jurisdiction,  but  only  concurrent. 

Where  an  act  constitutes  a  crime  against  two  sovereign- 
ties— as  the  state  and  the  United  States — there  may  be  a 
"  concurrent"  right  to  proceed  against  the  offender,  so  that 
whichever  of  the  two  governments  first  acquires  jurisdiction 
of  him  shall  be  entitled  to  do  so,  adjiinm  lUia,  without 
interference  from  the  other. 

But  iu  the  very  nature  of  things,  courts  of  different  sov- 
ereignties cannot  have  concuirent  jurisdiction  of  the  same 
offense,  unless  it  is  one  arising  under  some  law  common  to 
them  all — as  the  law  of  nations. 

Piracy,  or  robbing  on  the  high  seas,  is  a  violation  of  this 
common  or  universal  law,  and  therefore  the  courts  of  every 
nation  in  the  civilized  world  have  concurrent  jurisdiction 
of  it. 

And  this  being  so,  a  trial  in  one  of  them,  upon  such  a 
charge,  is  considered  a  bar  to  a  prosecution  therefor  iu  an- 
other. As  was  said  in  United  States  v.  Pirates,  5  Wheat. 
197,  ''It  [piracy]  is  against  all,  and  punished  by  all;  and 
there  can  be  no  doubt  that  the  plea  of  autrefois  acquit  would 
be  good  in  any  civilized  state,  though  resting  on  a  prosecu- 
tion instituted  in  the  courts  of  any  other  civilized  state.'* 

But  there  was  no  crime  involved  in  the  killing  of  Indian 
William  punishable  in  any  court,  unless  the  law  of  Oregon 
or  the  United  States  made  it  so.  No  other  power  had  any 
jurisdiction  over  the  place  where  the  killing  occurred,  or 
the  persons  concerned  in  it.  Nor  could  either  of  these 
make  this  killing  a  crime  triable  in  the  courts  of  the  other. 
Neither  is  there  any  law  common  to  both  of  them,  as  the 
law  of  nations,  makiug  this  killing  a  crime,  and  under 
which  either  might  take  jurisdiction  of  it  to  the  exclusion 
of  the  other.  The  United  States  had  declared  the  killing 
to  be  murder  or  manslaughter,  according  to  the  circum- 
stances of  the  case,  and  provided  for  the  punishment  of 
the  persons  guilty  of  it  in  its  own  courts. 

The  state  also  had  a  law  providing  for  the  punishment  of 
persons  guilty  of  such  crimes,  when  committed  within  its 
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geograpbicnl  limitR,  not  exclnding  this  reservation.  And 
irbile  tbe  latter  comprehends  the  nnlawfnl  killing  of  any 
hnman  being  in  tbe  peace  of  the  state,  the  former  only  ex- 
tends to  snch  killing  of  a  hnman  being,  known  as  a  tribal 
Indian,  by  a  white  man,  and  vice  versa.  Bnt  tbe  crimes  de- 
fined by  these  laws,  however  similar  in  circumstances  or 
origin,  are  legally  distinct.  They  are  offenses  against  dif- 
ferent sovereignties  and  triable  in  different  courts. 

In  United  States  v.  Martin^  8  Saw.  478,  it  is  "conceded 
that  tbe  admission  of  Oregon  into  tbe  Union  npon  an 
equality  with  tbe  other  states,  without  any  special  reserva- 
tion of  jurisdiction  over  the  place  then  known  and  occupied 
as  tbe  Umatilla  Indian  reservation,  extended  the  jurisdic- 
tion of  tbe  state  thereover,  as  to  all  subjects  constitutionally 
within  its  power  of  legislation — such  as  a  crime  committed 
thereon  by  one  white  man  upon  another,  and  it  may  be  by 
one  Indian  upon  another." 

But  as  ibis  subject  of  the  intercourse  between  the  white 
man  and  tbe  Indian  is  committed  by  the  constitution  to  tbe 
government  of  tbe  United  States,  and  as  congress  has  pro- 
vided for  tbe  punishment  of  a  white  man  for  the  felonious 
killing  of  an  Indian  upon  this  reservation,  and  vice  versa,  it 
18  not  admitted  that  tbe  state  has  any  authority  over  such 
killing,  or  power  to  punish  or  absolve  tbe  person  committing 
tbe  same. 

Local  interference  in  such  cases  generally  results  in  the 
punishment  of  tbe  Indian  and  the  acquittal  of  the  white  roan. 

Most  of  the  Indian  wars  which  have  desolated  the  frontier 
of  this  country  in  the  last  thirty  years  have  been  the  direct 
result  of  crimes  committed  by  a  few  lawless  and  savage 
white  men  upon  Indians,  which  the  local  authorities  were 
powerless  or  indisposed  to  punish.  As  a  rule,  the  praceed- 
ings  in  these  tribunals  have  resulted  in  one  judgment  for 
tbe  white  man  and  another  for  tbe  red  one.  No  white  man 
was  ever  bung  for  killing  an  Indian,  and  no  Indian  tried  for 
killing  a  white  man  ever  escaped  the  gallows. 

Bat  it  may  be  that  the  state  can  punish  acts  growing  out 
of  the  intercourse  between  the  whites  and  Indians  until 
congress  vests  the  jurisdiction  thereof  exclusively  in  the 
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national  courts.  (See  Coleman  v.  Unnessee,  97  U.S.  514.) 
But  be  tbis  as  it  may,  and  assutning  for  the  present  that 
the  state  has  authority  to  provide  for  the  trial  and  punish- 
ment or  acquittal  of  a  white  person  charged  with  the  com- 
mission of  a  wrong  upon  the  person  or  property  of  an  In- 
dian on  this  reservation,  still  the  pleas  of  a  former  acquittal 
are  not  good.  The  crime  set  forth  in  these  pleas,  of  which 
it  thereby  appears  the  defendants  were  acquitted  in  the 
state  court,  is  not  the  same  crime  charged  in  this  indictment. 
The  former  is  a  crime  committed  by  the  doing  of  an  act 
whick  violated  a  law  of  the  state  of  Oregon,  while  the  latter 
is  a  crime  arising  out  of  a  violation  of  a  law  of  the  United 
States. 

A*  person  living  under  two  governments  or  jurisdictions, 
as  does  every  inhabitant  of  the  states  of  this  Union,  may 
commit  two  crimes  by  doing  or  omitting  a  single  act — one 
against  the  state,  and  the  other  against  the  United  States. 
And  in  such  case  the  conviction  or  acquittal  of  the  one 
crime,  in  el  forum  of  the  statd,  is  no  bar  to  a  prosecution  for 
the  other,  in  SL/aiiim  of  the  United  States. 

The  maxim,  Nemo  debet  bis  puniri  p7'0  uno  delicto^  now  imi- 
proved  and  incorporated  into  the  constitution  of  the  United 
States  in  the  words,  ''Nor  shall  any  person  be  subject 
for  the  same  offense  to  be  twice  put  in  jeopardy  of  life 
or  limb,"  does  not  apply,  for  the  offenses  are  not  the 
same.  This  inhibition  is  a  limitation  upon  the  power  of  the 
government  of  the  United  States,  and  not  that  of  the  state 
(BairijUT.  Mayo^'etv.j  7  Pet.  247;  TtoitchellY^  CommonweaUh, 
7  Wall.  325);  and  its  only  effect  is  to  restrain  the  former 
from  putting  any  person  in  jeopardy  twice  for  the  same  of- 
fense— that  is,  an  offense  defined  by  its  laws,  and  triable  in 
its  courts. 

It  matters  not  how  often  a  person  has  been  put  in  jeop- 
ardy elsewhere  or  otherwise  on  account  of  the  act  or  con- 
duct constituting  such  crime,  it  is  no  defense  to  a  prosecu- 
tion therefor  in  the  courts  of  the  United  States. 

In  Fox  V.  Ohio,  5  How.  432,  the  supreme  court  held  that 
the  state  of  Ohio  could  punish  a  person  for  passing  a  conu- 
32 
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terfeit  coin,  though  made  in  the  similitode  of  a  dollar  of 
the  coinage  of  the  United  States. 

In  United  States  v.  Marigold,  9  How.  565,  the  same  court 
held  that  the  United  States  bad  authority  to  punish  the  same 
act,  as  incidental  to  its  power  to  coin  money  and  regulate 
the  yalue  thereof.  In  this  case  Mr.  Justice  Daniel,  speak- 
ing for  the  court  (p.  689),  said:  ''This  court,  in  the  case  of 
Fox  T.  0/iio,  have  taken  care  to  point  out  that  the  same  act 
might,  as  to  its  character  and  tendencies,  and  the  conse- 
quences it  involved,  constitute  an  o£fense  against  both  the 
state  and  the  federal  governments,  and  might  draw  to  its 
commission  the  penalties  denounced  by  either  as  appropri- 
ate to  its  character  in  reference  to  each." 

In  Moore  v.  People  etc.^  14  How.  17,  it  was  held  that  the 
act  of  Illinois  making  it  an  offense  to  harbor  or  secrete  a 
fugitive  from  labor  was  not  in  conflict  with  the  constitution 
or  any  law  of  the  United  States,  and  that  an  act  may  be  an 
offense,  both  against  the  law  of  the  state  and  another  of  the 
United  States.  Mr.  Justice  Qrier,  in  delivering  the  opin- 
ion of  the  court  (p.  20),  said:  ''Every  citizen  of  the  United 
States  is  also  a  citizen  of  a  state  or  territory.  He  may  be 
said  to  owe  allegiance  to  two  sovereigns,  and  may  be  liable 
to  punishment  for  an  infraction  of  the  law  of  either.  The 
same  act  may  be  an  offense  or  transgression  of  the  laws  of 
both.  Thus  an  assault  upon  the  marshal  of  the  United 
States,  and  hindering  him  in  the  execution  of  legal  process, 
is  a  high  offense  against  the  United  States,  for  which  thie 
perpetrator  is  liable  to  punishment;  and  the  same  act  may 
also  be  a  gross  breach  of  the  peace  of  the  state,  a  riot,  as- 
sault, or  a  murder,  and  subject  the  same  person  to  a  pun- 
ishment, under  the  state  laws,  for  a  misdemeanor  or  felony. 
That  either  or  both  may  (if  they  see  fit)  punish  such  an  of- 
fender cannot  be  doubted.  Yet  it  cannot  be  truly  avowed 
that  the  offender  has  been  twice  punished  for  the  same 
offense;  but  only  that  by  one  act  he  has  committed  two 
offenses,  for  each  of  which  he  is  justly  punishable.  He 
could  not  plead  the  punishment  of  one  in  bar  to  a  convic- 
tion of  the  other. '- 

In  UnUed  States  v.  CruikshanJc,  92  U.  S.  642,  Mr.  Chief  Jus- 
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tioe  Waite,  in  discussing  the  subject  of  citizenship  of  the 
state  and  the  United  States,  disposes  of  this  question  in  the 
following  clear  statement^  that  amounts,  I  think,  to  demon- 
stration : 

"The  people  of  the  United  States  resident  within  any 
state  are  subject  to  two  governments:  one  state  and  the 
other  national;  but  there  need  be  no  conflict  between  the 
two.  The  power  which  the  one  possesses  the  other  does 
not.  They  are  established  for  different  purposes,  and  have 
separate  jurisdictions.  Together  they  make  one  whole,  and 
furnish  the  people  of  the  United  States  with  a  complete 
government,  ample  for  the  protection  of  all  their  rights  at 
home  and  abroad.  True,  it  may  sometimes  happen  that  a 
person  is  amenable  to  both  jurisdictions  for  one  and  the 
same  act.  Thus,  if  a  marshal  of  the  United  States  is  un- 
lawfully resisted  while  executing  the  process  of  the  courts 
within  a  state,  and  the  resistance  is  accompanied  by  an 
assault  upon  the  officer,  the  sovereignty  of  the  United 
States  is  violated  by  the  resistance,  and  that  of  the  state  by 
the  breach  of  the  peace,  in  the  assault.  So,  too,  if  one 
passes  counterfeit  coin  of  the  United  States  within  a  state, 
it  may  be  an  offense  against  the  United  States  and  the  state : 
the  United  States,  because  it  discredits  the  coin;  and  the 
state,  because  of  the  fraud  upon  him  to  whom  it  is  passed. 
This  does  not,  however,  necessarily  imply  that  the  two  gov- 
ernments possess  powers  in  common,  or  bring  them  into 
conflict  with  each  other.  It  is  the  natural  consequence  of 
citizenship  which  owes  allegiance  to  two  sovereigns,  and 
claims  protection  from  both.  The  citizen  cannot  complain, 
because  he  has  voluntarily  submitted  himself  to  such  form 
of  government.  He  owes  allegiance  to  the  two  departments, 
BO  to  speak,  and  within  their  respective  spheres  must  pay 
the  penalties  which  each  exacts  for  disobedience  to  its  laws; 
In  return,  he  can  demand  protection  from  each  within  its 
own  jurisdiction.*' 

Upon  these  authorities,  and  on  principle,  it  is  clear  that 
the  pleas  are  bad.  The  defendants  have  never  been  tried 
for  the  offense  charged  in  this  indictment.  For  either,  the 
state  court  before  which  they  were  tried  ha.d  no  jurisdiction 
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in  the  premises,  and  then  the  proceeding  set  forth  in  the 
pleas  was  a  nnllitj,  or  if  it  had,  it  was  an  offense  against 
the  law  of  the  state,  and  not  the  United  States. 

Bat  after  all,  the  most  serious  argument  in  support  of  this 
defense  has  been  the  hardship  of  being  compelled  to  sub- 
mit to  two  trials  for  one  act.  But  that  is  no  defense  to  the 
indictment,  however  much,  in  a  proper  case,  it  might  oper- 
ate to  prevent  the  finding  or  prosecution  of  a  second  one 
therefor.  As  was  said  by  Mr.  Justice  Daniel,  in  Fox  v.  Ohio, 
6  How.  435,  in  reply  to  the  same  suggestion:  ''It  is  almost 
certain  that  in  the  benignant  spirit  in  which  the  institu- 
tions, both  of  the  state  and  federal  systems,  are  adminis- 
tered, an  offender  who  should  have  suffered  the  penalties 
denounced  by  the  one  would  not  be  subjected  a  second 
time  to  punishment  by  the  other  for  acts  essentially  the 
same,  unless,  indeed,  this  might  occur  in  instances  of  pecu- 
liar enormity,  or  when  the  public  safety  demanded  extraor- 
dinary rigor." 

And  again,  it  must  be  borne  in  mind  that  the  policy  of 
the  state  and  the  United  States  may  be  and  sometimes  is 
at  variance  on  a  given  subject.  In  such  case  the  former 
may  indirectly  hinder  or  defeat  the  policy  of  the  latter,  if 
a  trial  in  its  courts  for  a  crime  growing  out  of  an  act  which 
also  constitutes  a  crime  against  the  United  States  can  be 
used  as  a  bar  to  the  prosecution  of  the  offender  in  the 
national  courts.  For  instance,  the  United  States,  under 
the  fifteenth  amendment,  may  punish  any  one  who  discrimi- 
nates against  the  exercise  of  the  elective  franchise  by  an- 
other on  account  of  color.  (United  Slates  v.  Beese,  92  U.  S. 
217.)  But  if  the  state  may  also  declare  such  an  act  a  crime, 
it  may  purposely  affix  a  mere  nominal  punishment  thereto, 
and  thus  give  any  one  guilty  of  such  an  act  an  opportunity 
to  seek  ref age  in  its  tribunals  before  the  United  States  can 
retich  him,  and  by  a  trial  and  acquittal  therein,  at  the  hasds 
of  a  sympathizing  jury,  or  the  imposition  of  a  mere  nomi- 
nal punishment,  effectually  prevent  the  United  States  from 
prosecuting  the  offender  in  its  own  courts,  and  inflicting 
such  punishment  upon  him  as  may  be  necessary  to  vindi- 
cate its  authority  and  maintain  its  policy  in  the  premises. 
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Indeed,  if  a  trial  and  acquittal  or  puDishmeDt  in  a  stnte 
con  ft,  nnder  such  ciroamstanoes,  is  a  bar  to  a  prosecution 
in  this  court,  for  the  crime  of  which  these  defendants  stand 
indicted  herein,  it  is  difficult  to  see  why  a  pardon  by  the  gov- 
ernor of  the  state  would  not  have  the  same  efifect. 

In  short,  it  is  impossible  that  the  United  States  can  main- 
tain its  paramount  authority  over  the  subjects  committed 
by  the  constitution  to  its  jurisdiction,  and  at  the  same  time 
allow  a  trial  in  a  state  court  on  a  criminal  charge  growing 
out  of  an  act  that  congress  has  defined  to  be  a  crime,  to  be 
a  bar  to  a  prosecution  therefor,  in  its  own  courts  and  accord- 
ing to  its  own  laws. 

The  demurrers  to  the  pleas  are  sustained;  and  the  defend- 
ants are  put  to  plead  to  the  indictment — guilty  or  not  guilty. 


Oscar  Sebodino  et  al.  v.  The  Mabel.  William 
H.  Walston  et  al.  v.  The  Mabel.  Richard 
H.  Reed  v.  The  Mabel. 

DisTBicT  Court,  Distbigt  of  Califobnu. 
Decsmbeb  15,  1884. 

1.  Salvage  Service — ^Barks  is  Ice — Compensation. — The  whaling- bark 
Elha  became  involved  in  the  ice  in  the  Arctic  ocean,  near  the  Sea  Horse 
islands,  in  September,  1884,  and  her  crew,  affcer  seven  or  eight  days 
passed  on  the  ice  in  trying  to  reach  shore,  returned  to  her.  The  bark 
Mabel  had  met  with  the  same  misfortune  five  or  six  miles  ffom  the  Eliza, 
and  had  been  abandoned  by  her  crew,  who  succeeded  in  reaching  the  shore. 
A  party  of  sixteen  seamen  and  a  mate  was  sent  to  the  Mabel  on  Septem- 
ber 27th  to  obtain  provisions,  etc.,  to  enable  the  crew  to  subsist  through 
the  winter.  They  remained  on  the  Mabel  over  night,  intending  to  re- 
turn to  the  Eliza  in  the  morning;  but  during  the  night  the  ice  broke  up, 
and  they  could  not  return.  The  barks,  during  the  next  day,  drifted  out 
of  sight  of  each  other.  The  Mabel  was,  with  considerable  risk  and  diffi- 
culty, navigated  to  Behring's  straits,  en  route  for  San  Francisco,  where, 
after  three  or  four  days,  she  fell  in  with  the  bark  Rainbow^  from  which 
she  obtained  a  chronometer,  necessary  clothing  for  the  men,  and  the 
services  of  the  fourth  mate  to  assist  in  navigating  her  to  San  Francisco, 
where  she  arrived  after  a  voyage  of  thirty-eight  days.  The  Eliza,  which 
had  escaped,  preceded  her  by  a  few  days.  Held,  that  from  the  time 
they  fell  in  with  the  Rainbow  their  service  in  bringing  the  bark  to  San 
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Francisco  and  restoring  her  to  her  owners  was  a  salTage  serrioe,  hat 
that,  nnder  the  circnmstances,  it  was  not  a  service  of  a  high  degree  of 
merit,  and  that  there  should  only  be  allowed  to  the  seamen  sixty  dollars 
each,  to  the  mate  of  the  Eliza  and  of  the  Rainbow  one  handred  and  fifty 
dollars  each,  and  to  the  Rainbow  one  hundred  dollars,  with  the  amount 
of  her  bill  of  supplies. 

Before  Hoffman,  District  Judge. 

W.  H.  Cook,  for  libellants  O.  Serodino  and  others. 
Milton  Androa,  for  libellaots  W.  H.  Walston  aud  others. 
Daniel  T.  SvUivan,  for  libellant  B.  A.  Beed. 
Page  A  Eetta,  for  claimants. 

Hoffman,  J.  In  the  month  of  September  last,  towards 
the  close  of  the  whaling  season,  the  bark  Miza,  while  en- 
deavoring to  make  her  waj  oat  of  the  Arctic  ocean,  became 
involved  in  the  ice  in  the  vicinity  of  the  Sea  Horse  islands. 

At  the  distance  of  from  five  to  six  miles  from  her  was  the 
bark  Mabel,  which,  having  been  overtaken  bj  a  similar  mis- 
fortune, had  been  abandoned  bj  her  crew,  who,  as  was  after- 
wards ascertained,  had  succeeded  in  reaching  the  shore. 

The  master  of  the  Eliaa,  renouncing  all  hope  of  extri- 
cating his  vessel,  attempted  to  secure  the  safety  of  himself 
and  his  crew  by  the  same  expedient. 

Aft^r  some  seven  or  eight  days  passed  on  the  ice,  and  in 
endeavoring  to  find  clear  water,  the  party  (with  the  ex- 
ception of  four  of  their  number),  ''seeing  no  hope 
ahead,"  returned  to  the  Eliza.  Four  of  the  seamen  were  so 
disabled  by  swollen  feet  and  fatigue  that  they  took  refuge 
on  board  the  deserted  Mabel.  The  master,  believing  that 
his  only  chance  of  safety  lay  in  being  able  to  survive  the 
rigors  and  dangers  of  the  Arctic  winter  on  board  his  own 
vessel,  promptly  addressed  himself  to  making  such  prepara- 
tions for  his  long  imprisonment  as  were  possible. 

With  this  view,  a  party  wad  sent  to  the  Mabel  to  bring 
from  her  such  provisions  as  could  be  transported.  On  their 
return  the  men  asked  permission  to  make  a  second  trip  with 
the  same  object. 

This  having  been  given,  they  started  for  the  Mabel  on  the 
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afternoon  of  September  27tli,  intending  to  remain  on  the 
Mabd  all  night,  and  to  return  to  the  Eliza  in  the  morning. 

Daring  the  night  noises  were  heard  which  appeared  to 
indicate  that  the  loe  was  moving  or  breaking  np,  and  in  the 
morning  they  found  that  the  ice  had  broken  up  between  the 
Mabd  and  the  Miza,  and  that  between  the  two  vessels  a  lane 
of  broken  ice  and  water  had  opened. 

As  they  had  no  boats,  their  return  to  the  Eliza  was  hope- 
lessly cut  o£f.  The  two  vessels  were  sfcill  in  sight  of  each 
other;  but  as  the  day  wore  on  they  continued  to  driffc  in 
opposite  directions,  and  towards  night-fall  were  out  of  sight 
of  each  other. 

.  During  the  next  day  the  Mabel  remained  fast  in  the  ice, 
but  on  the  day  after,  the  men,  nineteen  in  number,  under 
the  orders  of  Mr.  Beed,  first  mate  of  the  Eliza,  succeeded, 
after  unshackling  the  chains  of  her  anchors,  in  navigating 

her  into  clear  water. 

« 

Her  course  was  then  directed  to  Behring*s  straits,  en  route 
for  San  Francisco;  but  the  navigation  was  not  unattended 
with  risk,  as  she  had  no  chronometer,  and  Mr.  Bead's 
acquaintance  with  navigation  was,  as  he  himself  admits, 
"limited." 

Some  three  or  four  days  afterwards,  when  the  Mabel  had 
reached  Behring's  straits,  she  fell  in  with  the  bark  Rairi' 
how,  from  whiek  she  obtained  a  supply  of  clothing  for  the 
men,  of  which  they  stood  greatly  in  need,  a  chronometer, 
and  the  services  of  Mr.  Walston,.  fourth  mate  of  the  Rain- 
hoto,  who  joined  the  Mabel  to  assist  Mr.  -Bijded  in  navigating 
her  to  San  Francisco,  where  she  safely  arrived  after  a  voy- 
age of  thirty-eight  days.  The  Eliza,  which  had  also  effected 
an  escape,  had  preceded  her  by  a  few  days. 

It  was  not  denied  at  the  bar  that  the  services  performed 
by  Mr.  Beed  and  his  men  constituted  a  salvage  service. 
.  Whatever  weight  should  be  given  to  a  consideration  of 
the  motives  with  which  they  originally  went  on  board  the 
Mabel,  <  and  of  the  circumstances  which  prevented  their 
return  to  their  own  ship,  and  compelled  them  to  risk  their 
live»  upon  the  chances  of  saving  the  Mabd,  yet  from  the 
moment. when,  by  falling  in  with  the  Rainbow^  on  board  of 
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which  their  safety  would  have  been  secured,  their  further 
service  in  bringing  the  yessel  to  this  port  and  restoring  her 
to  her  owners  was  unquestionably  a  salvage  service.  But 
it  was  noty  in  my  opinion,  a  service  of  a  high  degree  of 
merit. 

When  the  salvors  went  on  board  the  Mtibel,  they  had  no 
thought  whatever  of  saving  her.  Their  sole  object  was  to 
add  to  their  chances  of  surviving  the  rigors  of  the  Arctic 
winter,  which  they  had  then  no  hope  of  escaping,  by  replen- 
ishing the  stores  of  the  Eliza. 

Mr.  Beed  declares  very  emphatically  that  he  would  have 
returned  to  the  Miza  had  it  been  practicable. 

That  they  saved  the  Mabd,  and  that  but  for  them  she 
would  have  been  lost,  is  undeniable.  But  they  saved  her 
under  circumstances  which,  without  the  exercise  of  any 
volition  on  their  part,  had  indissolubly  bound  up  the  pres- 
ervation of  their  own  lives  with  the  safety  of  the  vessel. 

Their  conduct  up  to  the  time  of  meeting  tlie  Bainboto 
must  have  been  the  same  though  they  had  kuown  they  were 
not  to  receive  any  pecuniary  recompense  whatever. 

The  case  of  T/ie  Ttvo  Friends,  2  W.  Rob.  349,  has  been 
referred  to  as  bearing  in  some  of  its  details  a  close  resem- 
blance to  the  case  at  bar.  In  Tlie  2\vo  Friends  the  sailors 
had  been  obliged  to  abandon  their  own  vessel,  which  had 
struck  upon  a  reef,  and  they  were  making  for  the  island  of 
Cuba  in  the  long-boat  or  jolly-boat,  ''having  secured  a 
sufficiency  of  provisions,  some  sails,  and  a  compass,  and 
having  further  provided  themselves  with  two  coils  of  rope 
for  the  purpose  of  saving  their  lives." 

When  about  thirty-five  miles  from  Havana  they  fell  in 
with  The  Two  Friaida,  which  had  also  struck  upon  a  reef, 
and  had  been  abandoned  by  her  crew. 

She  was  at  once  boarded  by  the  salvors,  who,  after  weigh- 
ing her  anchors  and  throwing  overboard  a  part  of  her  cargo, 
''succeeded  in  getting  the  vessel  to  sea,  pursuing  a  course 
towards  England,  because  they  had  no  information  as  to  the 
destination  of  the  vessel,  and  from  the  inscription  on  her 
stern  they  were  led  to  suppose  that  she  belonged  to  the 
island  of  Jersey."    The  vessel  reached  Dartmouth  after  a 
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voyage  of  from  twenty-five  to  thirty  days.  The  value  of 
the  property  was  one  thousand  two  hundred  and  thirty- 
seven  pounds.     The  court  allowed  three  hundred  pounds. 

In  the  protest,  it  is  stated  that  they  acted  **  for  the  benefit 
of  the  ship  and  cargo  and  of  all  persons  interested  in  the 
same,  and  for  the  preservation  of  their  own  lives."  The 
case  does  not  disclose  what  were  the  circumstances  which 
constituted  the  danger  to  the  lives  of  a  boat's  crew  provided 
with  sails,  provisions,  and  a  compass  in  a  tropical  sea,  and 
thirty-five  miles  distant  from  Havana.  But  admitting  that 
the  desire  to  secure  their  own  safety  in  some  degree  influ- 
enced their  conduct,  it  is,  I  think,  evident  that  the  service 
was  substantially  a  salvage  service,  wholly  unlike  the  invol- 
untary and  compulsory  service  performed  by  the  libellants  in 
gettiug  the  Mabel  out  of  the  ice  and  taking  her  to  Behring's 
straits. 

The  appraised  value  of  the  property  saved  is  five  thou- 
sand three  hundred  and  ninety-two  dollars  and  twenty-five 
cents,  but  from  this  must  be  deducted  the  sum  due  the  Rain- 
how  for  the  clothes  furnished  the  salvors.  Mr.  Walston, 
fourth  mate  of  the  Bainboiv,  must,  I  think,  be  considered  a 
co-salvor.  The  large  number  of  the  salvors  (nineteen,  not 
including  the  mate)  will  reduce  the  amount  of  their  distrib- 
utive shares.  But  I  do  not  feel  at  liberty,  on  that  account, 
to  enhance  the  estimate  of  the  value  of  the  service.  Eight 
or  nine  men  would  have  been  abundantlv  sufficient  for  the 
navigation  of  the  vessel.  The  large  number  on  board  must 
Lave  sensibly  diminished  the  arduousness  of  their  labors. 
At  the  time  the  master  of  the  Rainbow  permitted  Mr.  Wal- 
ston to  go  on  board  the  Mabel,  the  cruise  of  the  former  vessel 
had  not  been  finished.  She  proposed  to  continue  it  for  a 
week  or  ten  days  longer.  By  parting  with  her  fourth  mate, 
she  not  only  lost  his  services,  but  by  his  absence  one  of  her 
four  boats  became  unavailable.  In  point  of  fact,  she  took 
no  more  whales,  but  had  any  been  sighted,  the  absence  of 
Mr.  Walston  might  have  occasioned  a  serious  loss.  I  think 
the  Rainboiv  is  entitled  to  some  compensation. 

I  think  myself  justified  in  slightly  exceeding  the  percent- 
age on  the  value  of  the  pi*operty  saved  allowed  by  Dr.  Lush- 
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ingtoD  in  The  liao  Friends,  in  view  of  the  high  rate  of  wages 
which  obtains  on  this  coast  as  compared  with  that  prevail- 
ing in  Eugland  forty  years  ago.  Had  the  imminent  peril 
to  which  the  salvors  were  exposed  been  voluntarily  enconn- 
tered  in  a  gallant  attempt  to  save  the  lives  or  property 
of  others,  I  should  have  greatly  enhanced  it.  I  shall  allow 
to  each  of  the  seamen  the  snm  of  sixty  dollars;  to  Mr.  Beed 
and  Mr.  Walston,  one  hundred  and  fifty  dollars  each;  and 
to  the  Rainbow,  one  hundred  dollars,  together  with  the 
amount  of  her  bill  for  supplies. 
The  costs  to  be  paid  by  the  claimants. 


Southern  Pacifio  Railroad  Company  v.  Duliu 

ET   AL. 

Cntcurr  Court,  District  op  California. 
December  15«  1884. 

1.  Act  of  Conorbss  Granting   Land  to   Southern   Pacitig  R.  ^-^ 

CoNSTRncTiON  OF. — The  act  of  congress  of  March  3,  1871,  in  effect  pro- 
vides that  "  there  he  and  hereby  is  granted  to  the  Southern  Pacific  Rail- 
road Compauy  of  California,  *  *  •  for  the  purpose  of  aiding  in  the 
construction  of  said  railroad,  *  •  *  every  alternate  section  of  public 
land,  not  mineral,  designated  by  odd  numbers,  *  *  *  whenever  on 
the  line  thereof,  the  United  States  having  full  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free  from  pre-emption  or  other 
claims  or  rights,  at  the  time  the  line  of  said  road  is  designated  by  a  pl&t 
thereof,  filed  in  the  office  of  the  commissioner  of  the  general  land-ofiice:" 
Held  that  such  act  constituted  a  present  grant,  that  could  only  be 
defeated  by  failure  to  perform  the  conditions  subsequent  therein,  and 
upon  proper  proceedings  to  take  advantage  of  such  failure;  that  the 
general  right  to  the  land,  subject  to  the  exceptions  found  in  the  act, 
vested  at  the  date  of  the  passage  of  the  act,  on  March  3,  1871,  and 
attached  to  the  specific  land  at  the  moment  of  the  filing  of  the  plat  in 
the  office  of  the  commissioner  of  the  general  land-office.  Thenceforth  it 
was  not  in  the  power  of  any  officers  of  the  government,  by  any  action  of 
theirs,  to  divest,  or  in  any  way  limit,  or  modify,  the  rights  of  the  com- 
pany so  vested. 

2.  Same->Wh£N  Grant  Attached — Mexican  Grant. — Such  congressional 

grant  attached  to  lands  lying  within  the  exterior  limits  of  a  Mexican 
grant,  but  outside  of  the  limits  thereof  as  finally  surveyed,  if  prior  to 
the  date  of  filing  such  plat  in  the  office  of  the  commissioner  of  the 
general  land-office,  the  Mexican  grant  had  been  finally  located. 
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3.  Same — CoNintMATiON   or  Mexican  Grant  undbb  Act  or  June  14^ 

1860. — Under  the  act  of  oongreas  of  Jaoe  14,  1860,  proceedings  for  the 
confirmation  of  a  Mexican  grant  are  in  the  nature  of  proceedings  in  rem; 
under  such  act  the  location  of  a  Mexican  grant  becomes  final,  after  the 
publication  by  the  surveyor-general  of  the  notice  provided  for  therein, 
in  the  absence  of  any  Application  to  have  the  plat  and  survey  returned 
to  the  district  court  for  examination.  A  survey  so  made  final  by  pub- 
lication has  the  same  effect  as  a  patent,  and  thereafter  is  in  no  sense 
mbjudice;  the  jurisdiction  of  the  commissioner  of  the  general  land-office 
is  thereupon  exhausted  as  to  everything  but  the  ministerial  duty  of  issu- 
ing a  patent,  and  any  further  acts  of  his,  such  as  ordering  a  resurvey ,  are 
void.  All  lands  outside  of  the  survey,  thus  made  final,  become  public 
lands  of  the  United  States,  and  subject  to  any  other  disposition  under 
the  law. 

4.  STATaTOBT   Q&ANT8 — PuBLio   RECORD —NoTiCE. — ^AU   the  world    must 

take  notice  of  statutory  grants  of  land  dearly  defined  on  the  face  of  the 
statute,  and  other  public  records,  indicated  by  the  statute. 

5.  Same — Ca8E  in  Judgment. — The  defendant  entered  upon  land  within 

the  exterior  limits  of  a  Mexican  grant,  with  the  intention  of  secur- 
ing a  pre-emption  right,  but  subsequently  abandoned  his  location,  under 
the  mistaken  supposition  that  such  land  was  auh  judiee,  and  located 
elsewhere;  four  years  afterward,  and  eighteen  months  subsequently  to  the 
filing  of  complainant's  map,  he  returned  to  his  original  location:  Heldf 
that  such  return  did  not  connect  itself  with  his  former  residence,  and 
continue  or  reinstate  the  right  first  initiated,  and  that  the  right  of  the 
complainant  having  attached,  it  was  too  late  to  acquire  anew  right  of  pre- 
emption; and  a  patent  issued  to  him,  based  upon  such  subsequent  loca- 
tion, was  either  void,  or  the  title  vested  under  it  is  held  in  trust  for  com- 
plainant, and  the  patentee  could  convey  no  better  title  to  a  purchaser  for 
value  without  actual  notice,  in  fact,  of  complainant's  title. 

Before  Sawteb,  Oironit  Judge. 

Joseph  D,  Bedding,  for  the  compIaiDant. 

Barclay  dt  Wilson  and  Etttee  &  Wilson,  for  the  defendants. 

Sawter,  Circuit  Jndge.  This  is  a  bill  in  equity  to  con- 
trol the  legal  title  vested  in  the  defendants,  by  virtne  of  a 
patent  of  the  United  States,  and  to  decree  that  defendants 
hold  the  title  in  tmst  for  complainant,  or  for  any  other  relief 
in  equity  to  which  complainant  may  be  entitled.  The 
land  is  within  the  limits  of  the  grant  to  complainant  of  the 
alternate  odd  sections  of  land,  to  aid  in  the  construction 
of  a  railroad  from  the  intersection  of  the  Texas  Pacific  rail- 
road, on  the  Colorado  river,  to  connect  with  San  Francisco, 
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California,  under  the  acts  of  congress  of  July  27,  1866, 
sees.  3  and  18  (14  Stats.  294,  299),  and  of  March  3, 1871,  sec. 
23(16  Stats.  673).  A  topographical  map  of  the  country, 
through  which  this  part  of  the  Southern  Pacific  railroad 
was  to  pass,  was  duly  made  by  the  engineers,  and  adopted 
by  the  company,  upon  which  map  was  delineated  the  line, 
and  route  of  the  road,  so  that  its  location  appeared  thereon, 
with  reference  as  well  to  the  sections  of  the  public  lands,  as 
to  the  towns,  cities,  counties,  and  rivers  of  the  said  region. 
The  map,  with  the  line  and  route,  so  delineated,  thereon, 
certified  by  the  chief  engineer,  president,  and  secretary  of 
complainant,  and  under  the  corporate  seal  of  the  corporation, 
was,  on  April  3,  1871,  duly  filed  with  the  secretary  of  the 
interior,  who  duly  accepted  it,  and  on  said  day  transmitted 
the  same  to  the  commissioner  of  the  general  land-office,  to 
be  filed  in  that  office,  and,  on  that  day  it  was  filed  by  the 
commissioner,  in  his  office,  whereby  the  line  of  the  road 
was  definitely  located,  and  the  grant  attached  to  all  lands  at 
that  time  subject  to  the  grant  under  the  said  several  acts. 
On  April  21,  1871,  the  commissoner  of  the  general  land- 
office  transmitted  a  copy  of  said  map  to  the  receiver  of  the 
land-office,  at  Los  Angeles,  which  map  was  duly  filed 
in  that  office  on  April  29,  1871.  The  road  was  afterward 
fully  completed  by  complaiuant,  in  accordance  with  the 
said  acts  of  congress,  and  subsequent  acts,  amendatory 
thereof,  and  extending  the  time  for  completing  said  road, 
whereby  the  rights  of  said  complainant  become  perfected, 
to  all  the  lands  within  the  purview  of  the  grant  as  desig- 
nated by  these  acts.  The  land  in  question  is  part  of  an 
odd  section  within  the  limits  of  the  grant. 

After  the  completion  and  acceptance  of  the  road,  the 
complainant,  in  due  form  of  law,  repeatedly  applied  at  the 
proper  land-office  for  the  patent,  to  which  it  claimed  to  be 
entitled,  tendering  all  necessary  charges  and  expenses;  but 
a  patent  was  refused. 

On  November  25,  1867,  defendant.  Dull,  having  all  the 
qualifications  necessary  for  the  purpose,  in  good  faith, 
entered,  as  a  pre-emptor,  upon  the  land  in  question,  with 

e  intention  of  acquiring  the  title  of  the  United  States. 
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He  built  a  house  on  the  land,  and  resided  there,  continnously, 
from  November  15,  1867,  till  about  June  1,  1868 — a  little 
over  six  months — when  he  left  the  land,  and  located  in  an- 
other place,  in  consequence  of  the  survey  made  in  the  mean- 
time by  Hansen,  hereinafter  mentioned,  which  included  the 
land  in  question,  within  the  boundaries  of  Tajanta  rancho, 
as  surveyed  by  him,  believing,  as  he  did,  that  land,  so 
situated,  was  not  open  to  pre-emption.  In  the  latter  part 
of  1872,  the  survey  of  Hansen  was  rejected,  by  the  govern- 
ment at  Washington,  as  having  been  made  without  juris- 
diction, and  as  being  void.  Thereupon,  after  such  re- 
jection, and  a  year  or  more  after  the  filing  of  the  plat,  as 
aforesaid,  by  complainant,  by  which  the  line  of  the  road 
was  definitely  located,  Dull  returned,  and,  again,  settled  on 
the  land,  and,  on  April  9,  1874,  filed  his  declaratory  state- 
ment in  the  proper  laud-office.  The  patent  in  question, 
was,  afterward  issued  to  him,  on  December  30,  1880,  upon 
a  settlement,  as  stated  by  the  secretary  of  the  interior,  in 
his  opinion,  to  have  been  made  in  the  latter  part  of  1872, 
being  the  settlement  made  on  his  second  entry,  before  re- 
ferred to. 

The  survey  of  Hansen  was  made  under  the  following  cir- 
cumstances. The  Tajanta  rancho  grant,  being  a  Mexican 
grant  of  a  league  of  land  within  larger  exterior  limits,  hav- 
ing been  finally  confirmed  under  the  act  of  1851,  a  survey 
of  the  rancho,  as  confirmed,  was  made  by  deputy  surveyor, 
Hancock,  in  December,  1858.  This  survey  was  approved 
by  the  surveyor-general,  September  17,  1860,  after  the  pas- 
sage of  the  act  of  June  14, 1860,  relating  to  the  subject,  and 
it  is  governed  by  that  act.  (12  Stats.  33.)  The  notice  of  the 
survey,  and  filing  of  the  approved  plat  was  published,  in 
all  respects,  as  required  by  the  provisions  of  that  act.  The 
plat  and  survey  were  retained  in  the  office  of  the  surveyor- 
general  for  the  time  required  by  the  act,  and  no  applica- 
tion for  ordering  it  into  court,  and  no  such  order  having 
been  made,  the  survey  became  final  under  the  provisions  of 
said  act,  in  the  latter  part  of  September,  1860,  and  was 
afterward  duly  transmitted  by  the  sui-veyor-general  to  the 
general  land-office  at  Washington.    Some  time  prior  to  Feb- 
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ruary,  1868,  the  confirmee  of  the  granti  applied  to  the  snr- 
veyor-general  to  set  aside  the  Hancock  sorveyy  already 
become  final,  and  have  a  new  one  made,  which  application 
was  referred  to  the  commissioner  of  the  general  land-office 
for  his  instructions.  The  commissioner  directed  the  sur- 
veyor-general to  examine  the  case,  and  if  he  found  the 
matter  to  be  still  within  the  jurisdiction  of  the  surveying 
department,  to  have  a  new  survey  made.  The  surveyor-gen- 
eral afterward  ordered  George  Hansen  to  make  a  survey,  and 
he  thereupon,  made  the  survey  hereinbefore  mentioned,  in 
the  month  of  February,  1868,  and  forwarded  it  to  the  general 
land-office;  but  the  commissioner,  and  tbe  secretary  of  the 
interior,  decided,  that  it  was  not  within  the  jurisdiction  of 
the  surveyor-general  to  make  the  survey,  on  the  ground 
that  the  Hancock  survey  of  1858,  had  become  final,  in  1860, 
under  section  5  of  said  act  of  1860,  which  provides,  that 
'^  the  said  plat  and  survey,  so  finally  dttermined  by  publico- 
Hon,  order  or  decree,  as  the  case  may  be,  shall  have  the  same 
effect  and  validity  in  law,  as  if  a  patent  for  the  land,  so  sur^ 
veyed,  had  been  issued  by  the  United  StcUes" 

The  said  Hansen  survey  was  rejected,  as  void,  on  that 
ground.  The  Hancock  survey,  which  became  final  under 
the  statute  in  September,  1860,  did  not  include  the  land  in 
controversy,  but  the  land  was  situate  within  the  exterior 
boundaries  of  the  Tajanta  rancho,  as  claimed  in  the  peti- 
tion for  confirmation,  and  the  confirmee  continued  to  claim 
the  land  as  being  within  the  grant,  until  the  rejection  of 
the  Hansen  survey  by  the  secretary  of  the  interior,  on  the 
gi*ound  stated  on  February  21,  1872.  In  December,  1872, 
after  the  rejection  of  the  Hansen  survey  on  the  grounds 
stated,  defendant,  Dull,  returned  to  the  land,  and,  thence- 
forth, occupied,  in  good  faith,  till  the  issue  of  his  patent. 
He  filed  his  declaratory  statement  in  the  proper  office, 
April  9,  1874. 

Prior  to  the  commencement  of  this  suit,  defendant,  Dull, 
conveyed  the  land  in  question,  and  his  title,  whatever  it  is, 
has  passed  to  and  become  vested  in  defendant,  Scheffelin, 
who,  prior  to  his  purchase,  caused  the  county  records  of 
the  county  of  Los  Angeles,  in  which  the  land  is  situated,  to 
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be  searched,  and  the  legal  title  thereto  appeared,  npon  said 
records,  to  be  vested  in  his  grantor,  free  from  incum- 
brances; and  said  purchase  was  made  by  him,  withont  any 
actaal  knowledge,  in  facfc,  of  any  right,  title,  interest,  or 
claim  of  complainant,  or  any  other  person  of,  in,  or  to  said 
land,  or  any  part  thereof.  He  purchased  the  land  in  good 
faith  for  his  own  use  and  benefit,  and  paid  therefor  two 
thousand  five  hundred  dollars,  which  was  the  full  value  of 
the  land,  at  that  time. 

The  congressional  grant  to  the  complainant,  relied  on,  is 
found  in  section  23  of  the  act  of  March  3,  1871  (16  Stats. 
679),  and  is  in  the  following  language:  ''That,  for  the  pur- 
pose of  connecting  the  Texas  Pacific  railroad  with  the  city 
of  San  Francisco,  the  Southern  Pacific  Builroad  Company 
of  California,  is  hereby  authorized  (subject  to  the  laws  of 
California),  to  construct  a  line  of  railroad  from  a  point  at  or 
near  Tehachapi  pass,  by  way  of  Los  Angeles,  to  the  Texas 
Pacific  railroad  at  or  near  the  Colorado  river,  with  the  same 
rights,  grants,  and  privileges,  and  subject  to  the  same  lim- 
itations, restrictions,  and  conditions  as  were  granted  to  said 
Southern  Pacific  Bailroad  Company  of  California,  by  the  act 
of  July  27, 1866.  For  the  particulars  of  the  grants,  it  will  be 
seen,  reference  is  made  to  the  act  of  July  27, 1866,  incorporat- 
ing the  Atlantic  and  Pacific  railroad,  and  making  the  provis- 
ions of  that  act  applicable  to  complainant.  (14  Stats.  292.) 
Beferring  to  section  18  of  that  act,  so  made  applicable  (Id. 
299),  it  appears  that  in  consideration  of  the  construction  of 
the  connecting  railroad,  therein  provided  for,  and  ''to  aid 
in  its  construction,"  the  Southern  Pacific  Bailroad  Com- 
pany of  California,  complainant  herein,  "  shall  have  similar 
grants  of  land,  subject  to  aU  the  conditions  and  limitations 
herein  provided,"  that  is  to  say,  the  same  grants,  and  upon 
the  same  terms,  and  conditions,  as  are  prescribed  for  the 
Atlantic  and  Pacific  railroad.  Section  3  of  the  act  (Id.  294), 
on  substituting  the  name  of  the  complainant  for  the  Atlan- 
tic and  Pacific  railroad,  provides:  "That  there  be  and  Iteie- 
hy  ia  granted  to  the  Southern  Pacific  Bailroad  Company  of 
California,  *  *  *  for  the  purpose  of  aiding  in  the  con- 
struction of  said  railroad,    *    *    *    every  alternate  sectipn 
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of  pnblio  landi  not  mineral,  designated  by  odd  numbers, 
«  «  «  whenever  on  the  line  thereof,  the  United  States 
having  full  title,  not  reserved,  sold,  granted,  or  otherwise 
appropriated,  and  free  from  pre-emption,  or  other  claims 
or  rights,  at  the  time  the  line  of  said  road  is  designaied  by  a 
plcU  thereof,  filed  in  the  office  of  the  commissioner  of  the  general 
land-office,*'  It  is  settled  by  nnmerons  decisions,  that  the 
words  ^'that  tfiere  be  and  hereby  is  granted**  lands,  in  an 
act  of  congress,  constitute  a  present  grant,  that  can  only  be 
defeated  by  failure  to  perform  the  conditions  subsequent, 
and  upon  proper  proceedings  to  take  advantage  of  the  fail- 
ure to  perform  them.  The  general  right  to  the  land,  in  this 
instance,  subject  to  the  exceptions  found  in  the  act,  vested 
at  the  date  of  the  passage  of  the  act,  March  3,  1871,  and 
attached  to  the  specific  land,  at  the  moment  of  the  filing  of 
the  plat  in  the  office  of  the  commissioner  of  the  general  land- 
office,  as  provided  by  section. 3  of  the  act  already  cited. 
{8.  P.  B.  B.  Co.  V.  Oiion,  6  Saw.  198;  Schtdenberg  v.  Har- 
riman,  21  Wall.  60;  Leavenworth  etc.  R.  Co.  v.  TJ.  S.,  92 
U.  S.  741;  Railroad  Co.  v.  Smith,  9  Wall.  95;  Ryan  v. 
C.  P.  R.  R.  Co.,  5  Saw.  262,  affirmed  99  U.  S.  383;  C.  P. 
R,  R.  Co.  V.  Dt/e7\  1  Saw.  641;  Knevals  v.  Hyde,  20  Alb. 
L.  J.  370;  Van  Wyck  v.  Knevals,  106.  U.  S.  360.) 

lu  the  last  case  cited,  the  court  says:  ''The  grant  is  one 
in  proBsenli,  *  *  *  that  is,  it  imports  the  transfer,  subject 
to  the  limitations  mentioned,  of  a  present  interest  in  the 
lands  designated.  The  difficulty  in  immediately  giving  full 
operation  to  it,  arises  from  the  fact  that  the  sections  desig- 
nated as  granted  are  incapable  of  identification  nntil  the 
route  of  the  road  is  'definitely  fixed.'  When  that  route  is 
thus  established,  the  grant  takes  e£fect  upon  the  sections, 
by  relation,  as  of  the  date  of  the  act  of  congress.  In  that 
sense,  we  say  that  the  grant  is  one  in  prossenti.  It  cuts  off 
all  claims,  other  than  those  mentioned,  to  any  portion  of  the 
lands,  from  the  date  of  the  act,  and  passes  the  title  as  fully 
as  though  the  sections  had  then  been  capable  of  identi fixation. ^ 

In  the  same  case,  the  supreme  court  settles  the  question, 
also,  as  to  when  the  grant  becomes  specific  and  definite, 
by  attaching  itself  to  particular  odd  sections.    Says  the 
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court:  **  When  a  roate  is  adopted  by  tlie  company,  and  a  map 
designating  it  is  filed  with  the  secretary  of  the  interior,  and 
accepted  by  that  officer,  the  ronte  is  established;  it  is,  in 
the  language  of  the  act,  'definitely  fixed/  and  cannot  be 
the  subject  of  future  change,  so  as  to  affect  the  grant,  ex- 
cept upon  legislatiye  consent.  It  then  becomes  the  duty  of 
the  secretary  to  withdraw  the  lands  granted  from  market. 
But  if  he  should  neglect  this  duty,  the  neglect  would  not 
impair  the  rights  of  the  company,  however  prejudicial  it 
mi^t  prove  to  others.  Its  rights  are  not  made  dependent 
upon  the  issue  of  the  secretary's  order,  or  upon  notice  of 
the  withdrawal  being  given  to  the  local  land-officers.  Con- 
gress, which  possesses  the  absolute  power  of  alienation  of 
the  public  lands,  has  prescribed  the  period  at  which  other 
paiiies  than  the  grantee  named  shall  have  the  privilege  of 
acquiring  a  right  to  portions  of  the  lands  specified,  and 
neither  the  secretary,  nor  any  other  officer  of  the  land  de- 
partment, can  extend  the  period  by  requiring  something  to 
be  done  subsequently,  and,  until  done,  continuing  the  right 
of  parties  to  settle  on  the  lands  as  previously.  Otherwise, 
it  would  be  in  their  power,  by  vexatious  or  dilatory  pro- 
ceedings, to  defeat  tlie  act  of  congress,  or  at  least  seriously 
impair  its  benefit.  Parties  learning  of  the  ronte  established 
— ^and  they  would  not  fail  to  know  it-^migbt,  between  the 
filing  of  the  map  and  the  notice  to  the  local  land-officers, 
take  up  tlie  most  valuable  portions  of  the  lands.  Nearness 
to  the  proposed  road  would  add  to  the  value  of  the  sections 
und  lead  to  a  general  settlement  upon  them.  This  view  of 
the  law  disposes  of  the  claim  of  the  defendant.  A  map 
designating  the  i*oute  of  the  proposed  road,  made  by  the 
engineers  of  the  company  after  careful  surveys,  and  adopted 
by  its  directorsj  was  filed  on  the  twenty-fifth  of  March,  1870, 
with  the  secretary  of  the  interior,  who  accepted  it,  and  on 
the  twenty-sixth  of  that  month,  transmitted  it  to  the  com- 
misstoner  of  the  general  land-office  with  directions  to  in- 
struct the  proper  local  officers  to  withhold  from  sale,  or 
other  disposition,  the  odd-numbered  sections  within  the 
limits  of  twenty  miles  on  each  side  of  the  route.'*  (Id.  365.) 
Bo  in  this  case,  the  plat  duly  approved  by  the  engineers, 
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and  adopted  by  the  proper  officers  of  the  compao  j,  was  filed 
iu  the  office  of  the  commissioner  of  the  general  land-office 
on  April  3,  1871;  and»  on  that  day,  the  title  of  complainant 
vested,  as  to  all  the  odd  sections  within  the  prescribed  dis- 
tance, of  which  the  land  in  question  was  a  part  of  one,  to 
whichy  at  the  time,  there  was  no  existing  vested  right,  in 
another;  or  which  was  not,  at  the  time,  within  some  other 
exception  of  the  grant.  Thenceforth,  it  was  not  in  the 
power  of  any  officers  of  the  government,  by  any  action  of 
theirs,  to  divest,  or  in  any  way,  limit,  or  modify,  the  right-s 
of  complaint,  so  vested,  under  the  act  of  congress. 

The  title  of  the  complaint  having  vested  on  April  8, 1871, 
it  attached  to  the  land  in  question,  unless  it  is  within  one 
of  the  exceptions  found  in  the  act.  The  ground  mainly 
relied  on  to  bring  it  within  one  of  these  exceptions,  is,  that, 
on  that  day,  the  land  in  question  was  within  the  exterior 
limits  of  the  Tajanta  grant,  sub  judice,  at  the  time,  and, 
therefore,  not  subject  to  grant  within  the  rule  established 
by  the  supreme  court  In  NewhaU  v.  Sanger,  92  IT.  S.  761. 
If  the  Tajanta  grant  had  been  finally  located  before  that 
date,  then  it  was  no  longer  sub  judice,  and  the  lands  being 
outside  the  limits  of  the  final  survey,  were  public  lands,  and 
subject  to  grant,  and  the  congressional  grant  attached,  un- 
less the  land  was  within  some  other  exception.  This  point 
is  settled  beyond  controversy  by  the  decision  of  this  court, 
affirmed  by  the  supreme  court,  in  Ryan  v.  C.  P.  E.  B.  Co., 
5  Saw.  260,  and  99  U.  S.  382.  The  supreme  court  says 
in  the  case,  with  reference  to  land  selected  after  the  final 
rejection  of  the  Mexican  grant,  in  lieu  of  other  lands  ex^ 
cepted  from  the  grant  to  the  railroad  company:  ''When 
so  selected,  there  was  no  Mexican,  or  other  claim  impend- 
ing over  it.  It  had  ceased  to  be  sub  judice,  and  was  no 
longer  in  litigation.  It  was  as  much  public  land,  as  any 
other  part  of  the  national  dominion."    (99  U.  S.  388.) 

The  question,  then,  is.  When  did  the  location  of  the  Ta- 
janta grant  become  final  ?  We  have  seen  from  a  statement 
of  the  facts,  that  the  Hancock  survey  was  made  prior  to  the 
passage  of  the  act  of  June  14,  I860  (12  Stats.  33),  and  was 
approved  by  the  surveyor-general  September  17, 1860,  after 


Dist  Gal.]    SouTHEBN  PAcmo  B.  B.  Go.  v.  Dull.         616 

1884.]  Opinion  of  the  Oonit — Sawyer,  C.  J. 

4 

its  passage;  and  that  the  effect  of  the  proceeding  is  deter- 
mined by  that  act.  The  publication  of  notice  was  duly 
made,  and  the  survey  and  plats  were  retained  for  inspection 
in  the  office  of  the  surveyor-generaffor  the  term  prescribed 
by  the  act.  No  application  was  made  to  order  it  into  court, 
in  pursuance  of  the  provisions  of  the  act,  and  no  such  order 
was  made.  The  survey  thereby  became  final,  under  the  act, 
after  which  it  was  transmitted  to  the  commissioner  of  the 
general  land-office.  The  effect  of  a  survey  thus  become 
final  is  declared  by  the  explicit,  express  terms  of  the  stat- 
ute, in  language  so  clear,  that  it  cannot  be  misunderstood, 
and  that  is  susceptible  of  but  one  construction.  It  is  as 
follows:  ''And  the  said  plat  and  survey  so  finally  determined 
by  publication,  order,  or  decree,  shall  have  the  same  effect  and 
validity  in  law,  as  if  a  patent  for  the  land  so  surveyed  hadbeen 
issued  by  the  United  States."  The  language  is  in  the  alterna- 
tive, and  puts  a  survey,  become  final  by  publication,  upon 
the  same  footing  with  one  made  final  by  an  "order,  or  de- 
cree *'  of  the  court,  and  makes  it,  in  express  terms,  in  its 
legal  effect,  the  equivalent  of  a  patent.  This  act  took  away 
the  entire  jurisdiction  of  the  commissioner  of  the  land- 
office,  which  existed  under  prior  statutes,  to  revise,  or  re- 
ject, or  confirm  surveys,  of  Mexican  grants,  and  transferred 
it  to  the  courts,  where  parties  interested,  not  satisfied  with 
a  survey,  were  required  to  make  an  application  to  order  it 
into  court;  and,  also,  made  the  survey  and  location  final  by 
default  of  the  parties  interested,  if  no  such  application 
should  be  made.  When  this  survey  thus  became  final, 
tinder  the  act,  it  was  res  adjudicata  on  the  location,  and 
there  was  no  authority,  or  jurisdiction,  in  the  land  depart- 
ment, or  in  any  other  officer  of  the  government,  to,  in  any 
way,  interfere  with  it.  There  remained  but  the  mere  min- 
isterial duty  of  issuing  the  patent,  which  would  be  con- 
venient evidence  of  title,  already  fully  vested,  under  the 
statutes,  by  the  survey,  which  had  become  final  under  the 
act,  and  been  made  equivalent  to  a  patent.  Upon  this  sur- 
vey becoming  final  under  the  provisions  of  the  act  of  1860, 
the  grant  ceased  to  be  sub  judice;  and  all  lands  outside  of 
the  survey,  thus  made  final,  became  public  lands  of  the 
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Uoitod  Siates,  and  subject  to  any  other  disposition  under 
the  laws*  Nothing  can  be  snh  judice  before  a  tribunal,  or 
officer,  that  has  no  authority  or  jurisdiction  to  adjudge  the 
matter,  or  to  in  any  way  meddle  or  interfere  with  it.  Any  at- 
tempt to  exercise  such  authority,  or  any  claim  made  against 
action  already  final,  and  beyond  the  reach  of  fuiiher  juris- 
diction, is  simply  a  nullity.  From  the  moment  the  location 
became  final,^  the  commissioner  of  the  general  land-office 
was /unc/u0  offioio,  as  to  every  thing  but  the  ministerial  duty 
of  issuing  the  patent.  His  jurisdiction  and  power  in  all 
other  respects  were  exhausted,  and  his  further  acta  were 
void.  The  confirmation  of  a  survey,  under  the  act  of  1860, 
has  often  been  held  to  be  conclusiye.  (Bisaell  t.  HensAata^ 
1  Saw.  583-4;  Treadway  v.  SmfkU,  2»  CaL  666;  WrigU  v. 
Semple,  32  Cal.  659;  Hemhaw  v.  BiaaeU,  18  Wall.  268-9.)  It 
is  held  that  the  proceediug  is  in  the  nature  of  a  proceeding 
in  rem;  and  equally  conclusiye  upon  those  who  fail  to  ap- 
pear and  contest  the  location  upon  a  notice  published  under 
the  act  of  1860.  Says  the  court,  in  BieseUy.  HemhoMo,  1 
Saw.  585:  '*  The  proceeding  is  one  somewhat  of  the  nature 
of  a  proceeding  in  rem  under  the  statute,  in  which  all  parties 
are  bound  to  intervene  and  protect  their  interests.  If  not, 
there  could  be  no  object  in  this  provision  of  the  act.**  And 
the  supreme  court,  in  affirming  the  same  case  on  appeal, 
said: 

'^  By  the  proceedings  thus  authorized,  the  approval  of  the 
survey  brought  before  the  court,  had,  as  against  claimants 
under  floatiMg  grants,  the  force  and  conclusiveness  of  a  ju- 
dicial determination  in  a  suit  in  rem,  and  all  such  claimants 
were  concluded  by  it.  '*^  '^  ^  If  the  defendants,  or  those 
under  whom  they  hold,  failed  to  appear  and  contest  the  sur- 
vey, they  cannot  now  be  heard  in  this  action  to  question  its 
correctness."  (18  Wall.  268, 269.)  These  were  cases  where 
the  survey  had  been  ordered  into  court,  and  notice  given, 
aud  thereupon  the  survey  had  been  confirmed  by  order  of 
court.  Bat  the  statute  makes  a  survey  which  becomes  final 
after  publication,  without  application  to  order  it  into  court, 
equally  final  and  conclusive*  It  is  still  in  the  nature  of  a 
proceeding  in  rem,  and  all  who  object  to  the  survey  must 


Dist.  Oal.]    Southern  PAcmo  B.  B.  Oo.  v.  DtJLL.         517 


■MAai^rtad^^^^HhX 


1884.]  Opinicm  of  the  Goart*-8Awyer,  C.  J. 

applj  within  the  time  prescribed  by  the  act,  to  have  it  or- 
dered into  court  for  jcrdicial  examination,  or,  in  default 
thereof,  thej  will,  in  like  manner,  be  conoluded,  on  the  ex* 
piration  of  the  time.  In  this  case,  the  survey  became  final 
under  the  act,  on  the  expiration  of  the  time,  and  everybody 
is  concluded.  The  United  States  on  one  side,  and  the  cou"* 
firroee  on  the  other,  were,  in  fact,  parties  to  the  record,  and 
to  the  survey;  and  as  to  both,  the  Hancock  survey  became 
final,  and,  thereafter,  the  matter  ceased  to  he  sub  jiidice. 

In  this  case,  the  surveyor-general,  on  the  application  of 
the  confirmee,  was,  long  subsequently,  directed  by  the  de- 
partment at  Washington  to  examine  the  record,  and  if  still 
within  the  jurisdiction  of  the  surveying  department,  to 
make  a  new  survey;  and  tbereupon  a  survey  was  made  by 
Hansen,  nearly  eight  years  after  the  Hancock  survey  had  be* 
come  final.  It  will  be  observed  that  no  survey  was  ordered, 
unle^  found  to  be  still  within  the  jurisdiction  of  the  sur- 
veyor. But  the  secretary  of  the  interior,  and  rightly,  I 
think,  rejected  this  survey  by  Hansen,  on  the  ground  that 
the  Hancock  survey  had  long  before  become  final;  and  that 
there  was  no  further  jurisdiction  over  the  matter,  so  tbat 
the  action  of  Hansen  was  not  voidable  merely,  but,  neces- 
sarily, absolutely  void.  The  then  secretary  of  the  interior 
properly  held  that  the  grant  ceased  to  be  sub  jttdice,  when 
the  Hancock  survey  became  final:  and,  on  that  theory,  he 
issued  a  patent  to  the  complainant,  to  an  adjoining  portion 
of  the  same  section,  of  which  the  land  now  in  question  is 
a  part;  which  patent  was  in  question  in  8.  P.  R.  B.  Co.  v. 
Garcitty  hereinafter  cited.  But  his  successor  held  that  the 
grant  was  sub  jiuiice^  during  all  the  time  the  proceedings 
under  the  Hansen  survey  were  pending,  although  those 
proceedings  were  void,  for  want  of  jurisdiction,  and  refused 
a  patent  to  complainant  for  the  locus  in  quo,  and  granted  one 
to  defendant,  Dull,  on  that  ground.  Manifestly,  the  first 
decision  was  right,  and  the  last  wrong.  The  grant  ceased 
to  be  subjudice,  at  the  moment  the  Hancock  survey  became 
final.  The  same  view  maintained  here,  was  taken  by  the 
supreme  court  of  California,  reversing  the  judgment  of  the 
court  below,  in  8,  P.  B.  B.  Co.  v.  Oarcia,  before  referred 
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to,  which  was  for  a  part  of  the  same  sectioB,  and  adjoining 
the  land  now  in  qaestion,  and,  therefore,  similarly  situated. 
(64  Cal.  516.)  The  court,  after  a  full  discussion  of  the 
question,  says:  '^The  publication  and  approval  of  the 
Hancock  survey,  in  the  absence  of  any  application  to 
have  it  returned  into  the  district  court,  had  the  same  e£Eect 
and  validity  in  law,  as  if  a  patent  for  the  land  so  surveyed 
had  been  issued  by  the  United  States.  After  that,  the 
grant  was  in  no  seme  subjudiceJ*^ 

*'  It  was  the  duty  of  the  surveyor-general  to  transmit  said 
survey  to  the  general  land-office;  and  of  that  office  to  forth- 
with issue  the  patent  for  the  land  in  accordance  with  said 
survey.  The  grant  thereby  became  segregated  from  the 
lands  lying  outside  said  survey."  (64  Cal.  616.)  Such 
is  the  unanimous  judgment  of  the  supreme  court  of  Cali- 
fornia, in  bank,  with  respect  to  a  part  of  this  identical 
section,  situated  precisely  like  the  part  now  in  dispute;  and 
I  have  no  doubt  of  the  correctness  of  the  ruling.  If  these 
unauthorized  and  void  acts  of  the  claimant,  and  subordi- 
ndte  officers  of  the  land-office,  can  continue  the  grant  in  a 
subjudice  condition,  after  a  survey  becomes  final  under  the 
statute,  then  the  same  result  would  follow  similar  acts,  years 
after  the  issue  of  a  patent  upon  a  confirmed  claim,  and  the 
lands  would  never  be  finally  segregated  from  the  public 
domain. 

The  only  other  exception  suggested,  within  which  the 
land  in  question  can  fall,  is,  that  defendant.  Dull,  at  the 
date  of  the  filing  of  the  plat,  had  initiated  a  pre-emption 
right,  which  he,  afterward,  in  good  faith,  followed  up  till 
he  obtained  a  patent.  But,  Dull  was  not  living  on  the  land 
at  the  time  of  the  filing  of  the  map  by  complainant.  He 
had  entered  in  1867,  and  erected  a  house  in  good  faith  with 
the  iutention  of  securing  a  pre-emption  right,  and  re-^ 
mained  till  June,  1868,  about  six  months.  The  Hansen 
survey  having  been  made,  in  the  mean  time,  he  supposed 
the  Tajanta  grant  to  be  still  stib  jvdice,  and,  that  the  land 
was,  consequently,  not  subject  to  pre-emption.  For  that 
reason  he  abandoned  his  land,  and  located  elsewhere,  and 
did  not  return  to  the  land  till  four  years  afterward,  after  the 
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Hansen  sarvej  had  been  decided  to  be  void  for  want  of 
jarisdiction  by  the  secretary  of  the  interior.  He  had  not 
resided  on  the  land  for  nearly  three  years  when  complain- 
ant's map  was  filed.  At  that  time  be  had  no  vested  right 
whatever  in  the  land.  The  right  he  once  initiated  was  lost 
by  abandonment,  when  he  left  the  land  in  consequence  of 
the  Hansen  survey.  The  fact  that  he  was  mistaken  as  to 
the  legal  effect  of  that  proceeding  cannot  affect  the  ques- 
tion. That  removal  was  an  abandonment — no  matter  what 
the  reasons  were  that  operated  upon  his  mind,  and  con- 
trolled his  action.  The  act  of  abandonment,  itself,  irre- 
spective of  the  reasons  for  it,  terminated  the  right  initiated, 
aud  not  followed  up  and  perfected.  His  subsequent  entry 
four  years  afterward,  and  eighteen  months  subsequent  to 
the  filing  of  complainant's  map,  did  not  connect  itself  with 
his  former  residence,  and  continue  or  reinstate  the  right 
first  initiated,  and  afterward  lost  by  his  own  voluntary  act. 
The  right  of  complainant  having  attached,  it  was  now  too 
late  to  acquire  a  new  right  of  pre-emption.  The  secretary 
of  the  interior,  for  the  purpose  of  the  patent,  issued,  very 
properly,  regards  his  pre-emption  right  as  based  solely  on 
the  entry  in  1872. 

The  land,  then,  was  not  within  any  exception  of  the  act 
of  congress,  aud  the  title  vested  in  complainant  upon  the 
filing  of  its  plat,  and  complainant  became  entitled  to  a  pat- 
ent upon  the  performance  of  the  conditions  of  the  grant, 
which  have  all  been  fully  performed. 

The  only  remaining  question  is,  whether  the  defendant, 
Scheffelin,  is  protected  as  a  bona  Jide  purchaser  for  value, 
wiUiout  notice  of  complainant's  title;  and  I  think  he  is  not. 
The  grant  to  complainant  was  made  by  a  statute  of  the 
United  States  in  prcesenti,  which  could  only  be  defeated  by 
the  failure  to  perform  the  conditions  subsequent.  But  those 
conditions  were  fully  performed,  and  the  title  became  fully 
vested  under  the  statutory  grant,  and  only  the  mere  minis- 
terial duty  remained,  to  issue  the  patent,  as  evidence  of 
title  to  the  complainant.  The  complainant  became  the 
owner  of  the  land,  having  all  the  beneficial  interest  in  it, 
and  I  think,  also,  the  legal  interest,  for  a  title  can  pass  by 
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Btatatorj  grant,  as  well  as  by  patent.    Tbere  was,  at  most, 
left  in  the  United  States,  the  naked,  dry,  legal  title  held  in 
trust  for  complainant,  and  a  patent  to  any  other  party,  if 
effective  to  pass  the  legal  title,  at  all,  would  be  a  violation 
of  that  trust.    But  there  was  no  power  in  the  officers  of  the 
United  States  to  execute  a  patent  under  the  circnmstanoea 
of  this  case,  to  Dull;  and  the  patent  is  void  on  that  ground. 
There  is  in  this  case,  no  right  acquired  under  recording 
laws  by  which  a  subsequent  bo}iafidt  purchaser  may  obtain 
a  title  by  reason  of  a  prior  purchaser's  failure  to  record  his 
conveyance.     So,  also,  it  is  not  the  case  of  the  acquisition 
of  the  legal  title  by  a  party  having  a  prior  equity,  equal  to 
the  equify  of  the  complainant,  to  which  the  legal  title  when 
acquired,  attaches  itself,  and  the  cases  cited  upon  that  point 
do  not  apply.    There  is  no  equity  in  the  defendant,  other  * 
than  such  as  arises  out  of  the  transaction  itself,  by  which 
he  acquired  the  legal  title,  if,  indeed,  the  legal  title  can  be 
said  to  have  passed.     The  grant  to  complainant,  was  by 
statute,  of  which  all  the  world  must  take  notice;  and  by 
virtue  of  the  same  statute,  it  became  attached  to  the  partic-* 
ular  land,  and  became  specific  on  the  filing  of  the  maps  in 
the  offices  of  the  commissioners  of  the  general  land-office, 
which,  also,  became  a  public  record,  pointed  out  by  the 
statute  itself,  as  the  place  to  go  for  information  as  to  the 
specific  land  to  which  the  grant  should  become  attached. 
The  statute,  and  the  map  became  the  official  record  of  the 
grant,  and  were  open  to  inspection,  and  were  notice  to  all 
the  world  of  the  extent  of  the  grant.    After  the  filing  of  the 
plat,  it  was  only  necessary  to  read  the  statute,  and  compare 
it  with  the  map  on  file,  and  the  record  of  the  public  sur- 
veys, with  reference  to  which  the  map  was  made,  to  ascer- 
tain that  the  land  in  question  was  embraced  in  the  grant. 
There  were  no  facts  eostrvnsio  to  or  dehm's  the  record  to  be 
ascertained  on  parol,  or  other  evidence,  of  which  a  pur- 
chaser from  Dull,  might  be,  innocently,  ignorant.   So,  also, 
the  proceedings  for  the  confirmation  of  the  Tajanta  grant, 
were  public  judicial  records,  which  disclosed  on  their  face 
the  fact  that  the  survey  of  the  grant  had  become  final,  and 
ceased  to  be  sub  juilice  in  1860,  long  before  the  filing  of 
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eomplaanant's  plat,  and  the  ksneof  tlie  patent  in  qaestion. 
The  rightft  of  complainant,  therefore,  were  fully  disclosed 
by  the  etatnte  audpnblic  records  of  the  United  States,  of 
which  eyerybody  is  bound  in  law  to  take  notice,  and,  if  the 
defendant,  Scheffelin^  did  not,  in  fact,  have  actual  notice, 
he  had  legal  notice.  He  was  bound  to  know  these  facts  so 
disclosed  by  the  statutes  and  the  public  records  of  the 
United  States.  So  the  officers  of  the  land-office  were  not 
misled  by  any  false  testimony  extrintic  to  ot*  dehofi^  the  ree* 
ord  submitted  for  their  determination  as  to  the  rights  of 
the  complainant.  They  acted  on  a  known  state  of  facts, 
disclosed  by  their  own  records,  and,  simply,  erred  in  the 
legal  conclusions  drawn  from  those  known  facts.  By  that 
error  they  overstepped  the  bounds  of  their  authority  in  re- 
fusing a  patent  to  complainant,  and  issuing  the  one  in  ques- 
tion to  Dull.  The  patent  is  either,  absolutely,  void,  for 
want  of  power  to  execute  it,  and  does  not  even  pass  the  le<^ 
gal  title;  or  else  the  dry  legal  title  passed,  subject  to  the 
trust  in  favor  of  complainant,  and  it  should  be  conveyed  to 
complainant. 

In  cases  where  questions  of  fact  are  to  be  determined  by 
the  land'^^ffice  upon  parol  or  other  evidence  eoUrinsic  to  and 
deho9-8  the  record,  in  order  to  ascertain  whether  a  statutory 
graut  has  attached  to  a  particular  piece  of  land,  I  am  not, 
now,  prepared  to  say,  that  such  determination  of  facts  would 
not  be  conclusive;  or  if  not,  that  a  botia  fide  purchaser  for 
a  valid  consideration  from  the  grantee  of  the  patent  issued 
upon  such  a  determination  of  facts,  would  not  be  protected. 
But  that  is  not  this  case. 

In  Johnson  v.  Thwsley^li  Wall.  86,  the  supreme  court 
says:  "It  is  fully  conceded  that  when  those  officers  [officers 
of  the  land-office]  decide  controverted  questions  of  fact  in  the 
absence  of  fraud,  or  impositions  or  mistake,  their  decision 
on  those  questions  are  final.  *  *  *  But  we  are  not  prepared 
to  concede  that  when,  in  the  application  of  the  facts  as 
found  by  them,  they,  by  misconstruction  of  the  law,  take 
from  a  party  that  to  which  he  has  acquired  a  legal  right 
under  the  sanction  of  those  laws,  the  courts  are  without 
power  to  give  relief.'*    Again:  "The  secretary,  or  rather  the 
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asaistant  secretarji  as  appears  by  the  reoord,  rejected  Tows* 
ley's  claim  on  the  sole  groand  that  he  had  previoasly  filed 
adeclatory  statement  of  bis  intention  to  claim  a  pre-emption 
of  another  tract  of  land  which  he  had  voluntarily  abandoned, 
and  it  is  clear  that^  but  for  this  constmction  of  the  statute 
on  that  subject,  Towsley  would  hare  received  the  patent 
which  was  awarded  to  Johnson. *'  (Id.  87, 88.)  This  doctrine 
that  relief  may  be  granted,  where  injury  has  resulted  from 
a  misconstruction  of  the  law  applicable  to  the  known  factSi 
by  the  officers  of  the  land  department,  has  been  repeatedly 
affirmed  since,  as  in  Shepley  y.  Cowatif  91  U.  8.  340;  Moore 
V.  RobbiuSt  96  U.  S.  535, 536;  and  other  cases.  Now,  that  is 
precisely  what  was  done  in  this  case.  Upon  the  known, 
undisputed,  and  recognized  state  of  facts  disclosed  by  their 
own  records,  the  secretary  of  the  interior  and  commissioner 
of  the  land-office  erred  in  their  constmction  of  the  law  appli- 
cable to  the  case,  holding  that,  upon  the  facts,  and  statutes 
under  which  the  survey  became  final,  the  survey  did  not 
become  final  till  the  rejection  of  the  Hansen  survey,  in  1872; 
whereas,  under  the  law,  it  did  become  final,  upon  the  com- 
pletion of  the  publication  of  notice  published  of  the  Han- 
cock survey  in  1860;  and  they  erred  in  further  holding  that 
the  grant  continued  to  be  sub  jtuUce  till  1872,  whereas, 
under  the  law,  properly  construed,  it  ceased  to  hemb  jvdice 
in  1860.  But  for  this  error  of  law  upon  the  conceded  facts, 
the  patent  would  have  been  awarded  to  complainant,  instead 
of  to  Dull.  This  brings  the  case  exactly  within  the  decisions 
cited.  Besides,  the  case  of  Van  Wych  v.  Knevah^  106  U.  S. 
360,  is  exactly  in  point,  in  this  case,  and  settles  the  ques- 
tion, if  it  were  otherwise  doubtful,  but  it  is  not. 

There  must  be  a  decree  for  complainant,  as  prayed  in  the 
bill,  with  costs,  and  it  is  so  ordered. 


Dist.  Or.]    BABauTT  t;.  Oregon  B.  &  N.  Co«  623 


1884.]  Opinion  of  the  Court — ^Deady,  J. 


William  Babbett  v.  The  Oregon  Railwat  and 

Navigation  Company. 

DiSTBICT  COUBT,   DiBTBICT  OF   ObEGON. 

Deoembeb  23,  1884. 

1.  LZGHTXBAOK— WhUT  THE  ChABTBBSB  "TO  PaT,"  NOT  "TO  PEOVIDB.  "— Th« 

bark  Carrie  Winahw  waa  chartered  to  carry  a  cargo  from  New  York  to 
Portland  for  a  lamp  sum — the  charterer  *  'to  pay  *'  for  the  necessary  lighter- 
age between  Astoria  and  the  port  of  discharge:  Held,  that  the  charterer 
was  not  bound  "to  furnish "  or  '* provide "  the  lighterage,  but  only  **  to 
pay*'  for  it;  that  the  contract  of  the  roaster  being  to  bring  the  vessel  with 
her  cargo  to  Portland,  he  was  bound  to  provide  and  employ  the  meana 
necessary  and  appropriate  to  that  end. 

Before  Deabt,  District  Jndge. 

Mr.  William  H.  Effinger^  for  the  libellant. 
Mr.  Cyrus  A.  Delphi  for  the  defendant. 

Deady,  J.  This  suit  is  brought  by  the  master  of  the  bark 
Carrie  WinsloWf  to  recover  |1,620  demurrage. 

It  is  alleged  in  the  libel,  that  in  January,  1883,  the  ves-^ 
sel  was  chartered  by  the  defendant  at  New  York,  to  carry  a 
cargo  of  railway  iron  and  material  from  that  port  to  Port- 
land, Oregon,  for  the  sum  of  $14,500,  and  that  among  other 
things  the  ch(irter*party  provided  that  the  vessel  should  be 
discharged  ''at  Portland"  with  ''despatch,*'  and  that  for 
each  day's  detention  thereof  caused  by  the  default  of  the 
defendant,  Sundays  and  legal  holidays  excepted,  it  should 
pay  $90  demurrage;  and  "lighterage,  if  any,  from  As- 
toria to  Portland,  to  be  paid  by  the  charterers,  but  no 
more  cargo  to  be  lightered  than  is  necessary  for  the  ship  to 
proceed  {rom  said  port  of  Astoria  to  Portland  with  safety;*' 
that  the  vessel  arrived  at  Astoria  on  August  6,  1884,  from 
whence,  owing  to  the  stage  of  the  water  in  the  river,  she 
could  not  be  taken  to  Portland  without  being  lightened;  that 
the  libellant  applied  to  the  defendant  for  lighterage,  which 
it  failed  and  refused  to  furnish  for  eighteen  days,  although 
it  had  the  means  of  doing  so,  whereby  the  vessel  was  de- 
tained at  Astoria  and  prevented  from  discharging  her  cargo 
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for  that  period,  within  the  meaning  and  contemplation  of 
the  charter*party. 

In  the  second  article  of  the  libel  it  is  alleged  that  the 
defendant,  at  the  making  of  the  charter-party,  well  knew 
that  the  vessel  ''would  require  lighterage  at  Astoria,  in 
order  to  enable  her  to  make  the  port  of  Portland;"  that  it 
was  then  and  ever  since  ''engaged  in  the  towage  and  lighter- 
age sendee  between  the  ports  of  Astoria  and  Portland,  and 
controlled  and  regulated  the  same  almost  exclusively,"  and 
that  said  charter*party  was  entered  into  by  the  parties  with 
the  understanding  that  '^'the  facts"  in  said  article  stated 
were  ^'the  real  facts,"  and  that  it  was  made  with  reference 
thereto. 

The  defendant  excepts  to  the  libel,  for  that  it  does  not 
appear  therefrom  that  the  libellant  is  entitled  to  the  relief 
sought  thereby;  and  that  the  second  article  thereof  is  im- 
pertinent. 

On  the  argument  of  the  exceptions,  counsel  for  libellant 
contended  that  it  was  the  doty  of  the  defendant,  under  the 
circumstances,  "to  furnish"  the  lighterage,  and  that  the 
delay  caused  by  its  neglect  or  refusal  to  do  so  is  in  effect  a 
delay  or  detention  in  discharging  the  cargo,  that  entitles 
the  libellant  to  demurrage  therefor,  at  the  agreed  rate,  citing 
Abbott  on  Shipping,  12th  ed.,  241,  243;  Madacblan  on 
Shipping,  622,  526;  1  Brown  Ad.  B.  166;  1  E.  D.  160;  52 
Q.  B.  D.  163,  166. 

But  there  is  nothing  in  these  authorities  or  the  circum- 
stances to  warrant  such  a  construction  of  the  charter-party. 

The  defendant  did  not  agree  to  pay  for  any  detention  of 
the  vessel^  however  caused,  after  she  left  the  port  of  New 
York  until  she  reached  Portland-^the  port  of  discharge. 
To  this  point  the  libellant  undertook  to  bring  his  vessel  and 
her  cargo,  with  a  full  knowlege,  as  he  alleges,  of  the  charac* 
ter  and  means  of  the  navigation  on  this  side  of  Astoria. 

Neither  did  the  defendant  agree  "to  provide"  or  "fur- 
nish" lighterage,  but  only  "to  pay"  for  it  if  necessary. 
When  he  contracted  to  bring  his  vessel  and  cargo  to  Port- 
land, the  libellant  thereby  undertook  to  provide  all  the 
means  necessary  and  appropriate  to  that  end;  and  also  to 
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bear  the  expense  of  so  daiDg^  except  as  otberwise  specially 
provided  in  the  contract.  Upon  tbis  point — that  the  de- 
fendant was  only  ''to  pay"  for  the  necessary  lighterage, 
and  therefore  the  libellant  was  not  excused  from  famishing 
it — the  bingoage  of  the  charter-party  is  plain,  and  the 
meaning  and  purport  apparent.  Bnt  the  iustmment  also 
furnishes  very,  strong  confirmatory  evidence  of  the  correct- 
ness of  this  conclusion,  in  the  special  provision  therein, 
that  "no  more  cargo  is  to  be  lightered  than  necessary"  to 
enable  the  vessel  to  proceed  to  Portland.  Now,  if  the  de- 
fendant was  to  furnish  the  means,  as  well  as  ''  pay"  for,  the 
lightening  of  the  vessel,  there  was  no  conceivable  necessity 
for  this  provision;  for  it  goes  without  saying  that  it  would 
not  furuish  any  more  lighterage  than  was  necessary,  and  that 
if  it.did  the  libellant  .could  not  be  injured  thereby.  But 
if  the  libellant  was  ''  to  furnish "  or  ''  provide"  the  lighter- 
age at  the  expense  of  the  def aidant,  the  latter  might  well 
seek  to  protect  itself  against  imposition  in  this  respect  by 
the  insertion  of  some  such  clause  in  the  contract. 

It  may  be  admitted  that  the  law  would  have  construed 
the  contract  without  this  clause  as  only  binding  the  defend- 
ant to  pay.  for  necessary  lighterage;  but,  nevertheless,  the 
insertiou  of  it  puts  beyond  question  what  is  otherwise  not 
in  doubt,. that  the  parties  contemplated  that  the  libellant 
would  furnish  or  provide,  at  the  expense  of  the  defendant, 
the.lighterage  necessary  to  enable  him  to  perform  his  un- 
dertaking to  bring  the  vessel  to  Portland  for  the  discharge 
of  her  cargo. 

If  the  defendant  had  agreed  ''to  pay**  all  pilotage  in- 
curred by  the  vessel  on  the  voyage,  it  might  as  well  be  held 
"to  furnish"  it  also,  as  to  furnish  lighterage  under  this 
charter-party. 

Nor  is  it  likely  or  reasonable  that  if  the  parties  to  this 
contract  ever  contemplated  that  the  defendant  was  to  pro- 
vide or  furnish  the  lighterage  under  any  circumstances,  as 
well  as  to  pay  for  it,  they  would  have  omitted  to  say  it.  An 
agreement  "to  furnish"  lighterage  may,  under  ordinary  cir- 
cumstances, be  construed  to  include  the  necessary  expense 
of  so  doing.    But  an  agreement  "  to  pay  "  for  lighterage,  in 
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terms,  no  more  inclades  the  physical  aot  of  furaisbiDg  or 
providing  the  same  than  the  less  does  the  greater,  or  a  part 
the  whole. 

Keen  r.  Audemied^  5  Ben.  536,  is  a  case  on  all  fours  with 
this.  A  schooner  was  chartered  to  carry  coals  from  Balti- 
more to  Pawtackety  Bhode  Island,  the  charterer  to  pay 
freight  at  a  certain  rate  per  ton,  with  towage  from  Provi- 
dence to  Pawtocket. 

There  was  a  delay  in  procuring  towage  at  Providenoe, 
and  the  master  of  the  schooner  sued  the  charterer  for  de- 
murrage, alleging  that  he  was  bound  to  furnish  the  towage, 
and  was  therefore  responsible  for  the  delay. 

But  Mr.  Justice  Blatchford,  before  whom  the  case  was 
tried,  construed  the  somewhat  ambiguous  phrase,  ''with 
towage,'*  as  used  in  connection  with  the  stipulation  for  the 
payment  of  freight,  as  binding  the  charterer  ''to  pay"  the 
cost  of  the  towage,  but  not  "to  provide**  it. 

If  the  defendant,  by  reason  of  its  employment,  was  under 
any  legal  obligation  to  furnish  the  libellant  lighterage, 
which  it  failed  to  comply  with,  the  libellant  may  sue  it  for 
the  damage  actually  sustained  in  consequence  of  such 
breach  of  duty.  But  such  suit,  if  maintainable,  would  have 
to  be  brought,  not  upon  the  charter-party  or  for  the  de- 
murrage provided  for  therein,  but  on  this  legal  obligation 
of  the  defendant  to  furnish  lighterage  to  any  vessel  under 
like  circumstances,  and  its  failure  to  do  so  in  this  instance. 

The  exceptions  to  the  libel  are  sustained,  and  the  same 
dismissed. 


Geobge  H.  Dubham  v.  The  Fibe  asd  MABmB 

Insurance  Company. 

CittcuiT  Court,  Distbict  of  Obxqok. 
Deoembeb  31,  1881. 

1.  Suit  to  Reforbc  a  Contract. —In  a  sait  to  refwin  a  written  ioatrament^ 
it  moBt  be  shown  that  the  mistake  is  mntoal;  and  therefore  it  most  ap* 
pear  from  the  allegations  of  the  bill  what  the  agreement  of  the  parties 
was,  and  wherein  the  writing  fails  to  embody  it. 
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2.  Case  in  Judghxnt. — A  bill  brongbt  to  reform  a  policy  of  insurance  stated 
that  the  several  owners  of  a  certain  warehouse  applied  to  the  defendant 
for  insurance  against  fire  on  their  interests  in  said  property,  with  loss,  if 
any,  payable  to  one  of  them;  and  that  '* thereupon"  the  defendant  is- 
sued its  policy  on  the  interest  of  that  one  alone,  instead  of  all:  Held, 
on  demurrer  to  the  bill  for  want  of  equity,  that  it  did  not  appear  that 
the  defendant  ever  agreed  to  insure  the  interest  of  but  the  one  of  the 
owners,  and  therefore  it  was  not  shown  that  the  mistake  was  mutual. 

Before  Deady,  DiBtrict  Judge. 
Mr.  George  H.  WUHama,  for  the  plaintiff,  and  the  latter 

i/r.  Paul  B.  Deady,  for  the  defendant. 

Deady,  J.  This  suit  is  brought  to  reform  a  policy  of  in- 
Burance  issned  by  the  defendant  on  Jaly  31,  1883,  whereby 
it  undertook  to  indemnify  Theodore  Liebe  against  loss  by  fire, 
for  the  period  of  one  year  from  the  date  thereof,  of  his  in- 
terest, not  exceeeiug  fonr  thousand  dollars  in  value,  in  a 
two-story  frame  building  then  in  course  of  construction, 
and  to  be  occupied  as  a  grain  warehouse,  and  known  as  tbe 
'' Dayton  Mills  warehouse,'*  in  Dayton,  Oregon,  for  the 
premium  of  one  hundred  dollars  in  hand  paid. 

The  bill  alleges  that  on  the  day  the  policy  issued,  and 
prior  thereto,  William  Burnell,  Theo.  H.  Liebe,  E.  S.  Lar- 
son, Elizabeth  Crane,  and  A.  A.  Crane  were  the  owners  of 
a  certain  parcel  of  real  property,  on  which  was  situated  a 
grist-mill  and  the  warehouse  in  question;  that  on  said  day 
said  Barnell,  ''on  behalf  of  himself  and  co-owners  com- 
posing said  Dayton  Flouring  Mills  Company,"  applied  to 
the  agent  of  the  defendant  at  Portland  for  insurance  "  on  a 
warehouse  then  in  process  of  construction  by  said  company 
on  their  said  lands,"  with  loss,  if  any,  payable  to  said  Liebe; 
that  thereupon,  '*in  consideration  of  the  payment  by  the 
said  insured "  of  the  premium,  the  defendant  by  its  agent 
issued  the  policy  in  question,  and  ''thereby  undertook  to 
insure  the  said  Dayton  Flouring  Mills  Company  against  loss 
or  damage  by  fire,  to  the  amount  of  four  thousand  dollars, 
upon  the  said  warehouse;"  that  "by  some  oversight,  mis'* 
apprehension,  or  mistake "  on  the  part  of  the  agent  of  the 
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defeiKtaoti  said  policy  was  isstted  in  the  name  of  said  Liebe, 
"who  in  fact  only  owned  one-fourth  interest  therein,  instead 
of  that  of  the  Dayton  Flouring  Mills  Company;  and  that 
the  agent  of  the  defendant  ''well  knew  the  parties  who 
composed  the  said  Dajrton  FlonriDg  Mills  Company,  and 
well  knew  the  said  company  and  parties,  instead  of  Liebe, 
owned  said  property." 

It  also  appears  from  the  bill  that  on  November  27,  1883, 
the  persons  composing  the  said  company  conveyed  said 
property  to  the  plaintiff,  and  on  December  8, 1883,  with  the 
consent  of  the  defendant,  ''sold,  assigned,  and  conveyed ** 
to  the  plaintiff  "  their  interest  in  the  said  land  and  ware- 
house, and  the  said  policy  of  insurance;'*  and  that  on  Jan- 
uary 17,  1884,  said  warehouse  was  totally  destroyed  by  fire. 

The  insurance  company  declined  to  pay  any  more  on  the 
policy  than  the  value  of  Liebe's  interest  in  the  property, 
claimiDg  that  by  its  terms  they  only  agreed  to  indemnify 
the  assured  for  the  loss  or  iujuty  to  such  interest  therein, 
to  wit,  one  fourth  of  the  same. 

The  defendant  demurs  to  the  bill  for  want  of  equity,  be- 
cause: 1.  It  does  not  appear  that  the  alleged  mistake  was 
mutnal;  and  2.  Either  the  plaintiff  took  the  assignment 
without  knowledge  of  the  alleged  mistake,  and  therefore 
has  all  he  bargained  for  or  expected — a  policy  on  Liebe's 
interest  in  the  property,  whatever  that  may  be,  and  there  is 
no  mistake  as  to  the  plaintiff,  or  he  took  the  same  with 
knowledge  of  the  mistake,  and  is  guilty  of  laches  in  not 
sooner  making  it  known  and  seeking  a  correction  thereof. 

Delay  in  bringing  a  suit  or  making  a  claim  to  have  a 
written  instrument  reformed,  on  the  ground  that  it  does  not 
embody  the  contract  of  the  parties,  is  not  a  technical  bar  to 
such  suit,  but  is  only  a  circumstance,  tending  to  show  with 
more  or  less  force,  according  to  the  nature  of  the  trans- 
action and  the  sitnation  of  the  parties,  that  the  plaintiff  took 
the  policy  with  knowledge  of  its  contents  and  ought  to  be 
bound  by  them.  Bat  when  it  clearly  appears  from  the  bill 
that  the  plaintiff  has  been  gailty  of  laches,  a  demurrer 
thereto  for  that  cause  will  be  sustained. 

This  suit  was  brought  on  September  1,  1834^— more  than 
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nine  months  after  the  policy  was  assigned  to  the  plaintiff, 
and  more  than  seven  mouths  after  the  loss  occurred. 

And  no  claim  appears  to  have  been  made  before  this,  by 
either  the  assignee  or  his  assignors,  that  the  instrument 
did  not  contain  the  contract  of  the  parties.  No  excuse  is 
offered  for  this  delay,  and  when  this  fact  is  considered  iu 
the  light  of  the  presumption  that  the  plaintiff's  assignors 
took  the  policy  with  knowledge  of  its  contents,  probably  it 
does  appear  that  the  parties  have  been  guilty  of  laches  in 
making  and  asserting  the  claim  that  the  policy  is  erroneous. 

But  the  fact  mav  be  otherwise,  and  I  think  it  best  to 
overrule  the  demurrer  on  this  point,  and  resei-ve  the  ques- 
tion of  laches  until  the  final  hearing. 

On  the  first  alternative  of  the  latter  proposition  there  has 
been  no  argument.  It  is  not  denied  that  the  assignment  of 
the  policy — the  subject-matter — to  the  plaintiff,  carried 
with  it  the  right  to  maintain  any  suit  necessary  or  proper 
to  establish  or  enforce  the  apparent  obligation  of  the  de- 
fendant. And  I  am  not  prepared  to  say  that  such  assign- 
ment did  not  also  carry  with  it  the  right  to  maintain  a  suit 
to  reform  the  contract,  even  if  the  assignee  was  then  un- 
aware of  the  alleged  mistake,  and  took  the  assignment  with- 
out any  special  reference  thereto.  This  matter  is  also 
reserved  until  the  final  hearing.  But  on  the  first  point  the 
demurrer  must  be  sustained. 

A  party  seeking  to  have  an  instrument  reformed  must 
show — as  well  by  his  pleading  as  in  proof — in  what  the 
mistake  consists,  and  that  it  is  mutual.  In  other  words,  it 
must  appear  that  the  contract,  as  reduced  to  writing,  does 
not  contain  what  both  parties  intended  it  should.  And  to 
this  end,  it  must  be  shown  in  what  they  did  agree.  A  mis- 
take in  a  contract,  resulting  from  the  misunderstanding  of 
the  parties,  is  not  a  ground  for  reforming  it,  although  it 
may  be  for  rescinding  it.  When  each  party  is  laboring 
nnder  a  misapprehension  as  to  the  purpose  or  intent  of  the 
other,  their  minds  do  not  meet,  and  there  is  no  contract  to 
reform.  (Heame  v.  Manne  Ins.  Co,,  20  Wall.  490;  Bnigger 
V.  State  Invest,  Co.^  5  Saw.  310;  Wood  on  Ins.  506.) 

The  bill  ih  this  case  does  not  allege  that  there  vras  any 
34 


630  DuBHAX  V.  Fibs  akd  Mabikb  Ins.  Co.    [Gir.  Ot. 

Opiiiion  of  the  Ck>art — Deady,  J.  [December, 

express  agreement  between  the  parties  on  the  subject  of 
insuring  this  property.  It  is  only  stated  that  Bumell,  for 
himself  and  co-owners,  applied  for  insurance  on  the  ware- 
house, with  loss  payable  to  Liebe«  It  is  not  even  explicitly 
stated  whose  interest  in  the  property  Burnell  applied  for  in- 
surance on,  or  that  he  then  disclosed  the  names  of  any  of 
the  owners  except  that  of  Liebe.  But  there  is  no  sort  of 
showing  that  the  defendant  accepted  Burnell's  application 
or  agreed  to  insure  the  interest  of  any  one  in  the  warehouse. 
The  allegation  goes  no  further  than  this — that  'thereupon*' 
the  defendant  issued  a  policy  on  the  interest  of  Liebe  in  the 
property.  But  as  what  the  defendant  did  is  the  only  cir- 
cumstance tending  to  show  that  it  agreed  to  do  anything, 
there  is  nothing  to  show  that  it  agreed  to  do  more  than  it 
did  do — issue  a  policy  on  Liebe's  interest  in  the  property. 

It  is  true  that  the  bill  alleges  that  the  defendant  in  issa- 
ing  the  policy  ''thereby  undertook  to  insure  the  Dayton 
Flouring  Mills  Company  against  loss  or  damage  by  fire  to 
the  amount  of  $4,000  upon  said  warehouse/'  but  that  by 
some  ''misapprehension'*  of  the  defendant,  said  policy  was 
issued  in  the  name  of  Liebe  instead  of  said  company. 

But  a  reference  to  the  policy,  which  is  made  a  part  of  the 
bill,  shows  that  all  the  defendant  undertook  *' thereby*'  to 
do  was  to  insure  Liebe's  interest  in  the  property.  What 
other  interest,  if  any,  the  defendant  may  have  agreed  to  in- 
sure by  this  policy  does  not  appear.  The  plaintiff  seeks 
to  have  the  policy  reformed,  so  as  to  cover  the  interest  of 
each  of  the  joint  owners  of  the  property,  and  to  entitle  him- 
self to  this  relief,  he  must  show  by  clear  and  explicit  state- 
ment in  his  bill  that  there  was  an  agreement  between  the 
parties  to  that  effect.  And  in  this  connection  it  may  be 
well  to  suggest,  that  upon  this  matter  the  language  of  the 
bill  is  uncertain  and  nnartificial. 

Insurance  is  a  contract  with  the  owner  of  property,  or 
some  interest  therein,  to  indemnify  him  against  loss  or  dam- 
age by  fire.  Colloquially  speaking,  it  is  effected  in  his 
"  name;"  but  in  contemplation  of  law,  it  is  effected  on  his 
interest  in  the  property,  and  cannot  therefore  be  effected  in 
the  "  name  '*  of  any  one  else.    It  may  be  done  for  the  ben- 
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efit  of  SQch  owner,  or  any  third  person  whom  he  may  desig- 
nate. 

The  *' Dayton  Flooring  Mills  Company'*  is  not  the 
'*  name  "  of  any  person,  either  natural  or  artificial.  It  can 
have  no  interest  in  this  property,  and  an  insurance  in  that 
/'  name  "  is  an  insurance  in  the  name  of  no  one.  A  conveyr 
ance  to  the  ''Dayton  Flouring  Mills  Company"  would  be 
void  for  want  of  a  grantee.  (1  Wash.  B.  P.  422;  2  Id.  565, 
668;  Friedman  v.  Ooodwin,  1  McAllister,  149.) 

The  phrase  is  a  mere  arbitrary  collocation  of  words  con- 
stituting a  style,  or  firm  name,  or  sign,  under  which  natu- 
ral persons  associated  together  as  partners  may  do  business. 

But  waiving  this  matter,  and  assuming  that  an  applica- 
tion was  duly  made  by  or  on  behalf  of  the  individual  owners 
of  the  warehouse  to  insure  their  interests  therein,  it  does 
not  appear  from  the  bill  that  the  defendant  ever  agreed  to 
insure  such  interests  and  issue  a  policy  accordingly,  but 
only  that  the  defendant  thereupon  issued  a  policy  covering 
the  interest  of  Liebe  alone.  That  this  was  the  result  of  a 
mistake  or  misapprehension  on  the  part  of  the  defendant 
may  be  true,  but  for  aught  that  appears,  and  so  far  as  does 
appear,  such  mistake  or  misapprehension  may  have  arisen 
from  the  fact  that  the  defendants  did  not  wholly  accept  or 
correctly  apprehend  the  application  of  Bornell,  rather  than 
that  it  erred  in  reducing  the  contract  to  writing.  And  if 
so,  there  was  no  mutual  mistake  in  the  matter.  The  minds 
of  the  parties  never  met  on  the  proposition  contained  in 
the  application.  They  made  no  contract  other  than  the  one 
which  is  implied  in  the  issuing  by  the  one  and  the  accept- 
ance by  the  other  of  the  policy  on  the  interest  of  Liebe 
alone. 

The  demurrer  is  sustained. 


632  In  BE  Wan  Tin,  [Dist.  CI. 

Opinion  of  the  Court — Deady,  J.  [Jaanazy, 


In  bs  Wan  Tin — On  Habeas  Cobpus. 

District  Cottbt,  Distbiot  of  Obeoon. 
Januabt  29,  1885. 

1.  To  RcofTLATB.— The  power  granted  to  the  city  of  Portland  "to  regulate" 

wash-houses  includes  the  power  "to  license*' as  a  means  to  that  eud; 
but  it  does  not  include  the  power  to  tax  the  business. 

2.  LicsKSK  Fkb. — The  power  "to  license  "as  a  means  of  regulating  a  busi- 

ness implies  the  power  to  charge  a  fee  therefor,  sufficient  to  defray  th« 
expense  of  issuing  the  license,  and  to  compensate  the  city  for  any  ex- 
pense  incurred  in  maintaining  such  regulation. 

8.  Idbm^Wuui  Dekmbd  ▲  Tax. — Whenever  it  is  manifest  that  the  fee  for 
the  license  is  substantially  in  excess  of  what  it  should  be,  it  will  be  con- 
sidered a  tax,  and  the  ordiuanoe  imposing  it  held  void. 

4.  Case  in  Judgment. — The  council  of  Portland  was  authorized  "to regu- 
late "  wash  houses,  and  thereupon  ordained  that  the  proprietor  of  such 
a  house  should  take  out  a  license  quarterly,  and  pay  therefor  the  sum 
of  five  dollars,  or  twenty  dollars  a  year;  and  in  default  thereof  should 
be  liable  to  fine  and  imprisonment:  HM^  that  while  the  council  had 
power  to  require  the  license  as  a  means  of  regulating  the  business,  the 
sum  charged  therefor  was  manifestly  so  far  in  excess  of  what  was  neces- 
sary or  proper  for  that  purpose  that  it  must  be  considered  a  t>ax,  and 
the  ordinance  imposing  it  is  therefore  so  far  void. 

5.   JCBISDICTION     OF     NATIONAL     COUKTS    IN    CaSS    OF    ImPBISONMXNT     BT 

State  without  Due  Pbocess  of  Law. — Grounds  of  it  stated,  and  re- 
flections thereon. 

Before  Deady^  Distriot  Judge. 

Mr.  W.  Scott  Beebe,  for  the  petitioner. 
'Mr.  A.  H.  Tanner,  for  the  respondent. 

Deadt,  J.  The  act  incorporating  the  city  of  Porthind, 
approved  October  24,  1882,  provides  that  the  council  has 
power  and  authority  ''to  control  and  regulate  slaughter- 
houses, wash-houses,  and  public  laundries,  and  provide  for 
their  exclusion  from  the  city  limits  or  from  any  part 
thereof." 

On  December  4, 1884,  the  council  passed  an  ordinance,  No. 
4448,  "to  license  and  regulate  wash-houses  and  public 
laundries."  This  ordinance  declares  "  every  house,  build- 
ing, or  place  which  is  open  to  the  public  as  a  laundry  or 
wash-house,"  to  be  ''a  public  laundry  or  wash-house;" 


Dist.  Or.]  In  be  Wan  Tin.  633 

1885.]  Opinion  of  the  Court— Deady,  J. 

and  requires  the  ''proprietor  or  manager"  thereof:  1.  To 
keep  a  written  register  of  the  receipt  and  return  of  clothes 
washed  therein;  2.  To  keep  the  premises  in  a  good  sanitary 
condition,  and  connected  with  a  sewer  or  cesspool  for  the 
purpose  of  drainage;  and  3.  To  pay  ''  a  quarterly  license 
of  five  dollars.'' 

Any  person  convicted  of  a  violation  of  the  ordinance 
shall  be  punished  by  a  fine  of  from  five  dollars  to  fifty  dol- 
lars, or  be  imprisoned  from  two  to  twenty-five  days;  and 
the  chief  of  police  is  required  ''to  supervise  and  control 
the  due  and  proper  administration  and  enforcement "  of  the 
ordinance. 

On  January  sixteenth  the  petitioner,  Wan  Yin,  who  is  the 
proprietor  of  a  wash-house  in  Portland,  refused  to  pay 
the  quarterly  license  of  five  dollars  when  demanded  by  the 
police,  and  on  January  twentieth  was  on  that  account  con- 
yicted  of  a  violation  of  the  ordinance  in  the  police  court,  and 
sentenced  to  pay  a  fine  of  fifteen  dollars  therefor,  and  in  de- 
fault of  payment  thereof  was  committed  to  the  city  jail  for 
seven  days. 

The  petitioner  sued  out  a  writ  of  habeas  corpus  to  be  de- 
liyered  from  the  imprisonment.  The  return  of  the  chief  of 
police,  S.  B.  Parrish,  contains  the  facts  above  stated,  to 
which  there  was  a  demurrer  by  the  petitioner. 

On  the  argument,  counsel  for  the  petitioner  contended 
that  the  power  "to  regulate"  laundries  did  not  include  the 
power  "to  license"  the  same;  and  if  this  were  otherwise, 
that  the  power  "  to  license  "  does  not  include  the  power 
"  to  tax,"  but  only  the  right  to  charge  a  reasonable  fee  for 
issuing  the  same;  and  insisted  that  a  fee  of  five  dollars  a 
quarter  for  a  license  to  keep  a  wash-house  is  manifestly  a 
mere  pretence  for  imposing  an  onerous  tax  on  the  business. 

On  the  contrary,  counsel  for  the  respondent  contends 
that  the  power  "to  regulate"  includes  the  power  "to 
license,"  and  while  he  admits  that  it  does  not  include  the 
power  "to  tax,"  he  insists  that  the  sum  required  of  the 
petitioner  is  not  a  tax,  but^only  a  license  fee,  and  that  the 
judgment  or  action  of  the  council  in  fixing  the  amount  of 
such  fee  is  not  open  to  inquiry  or  question  in  the  courts. 
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Counsel  also  contends  that  if  the  power  "  to  regulate  **  a 
wash-honse,  contained  in  subdivision  23  aforesaid,  does  not 
inclade  the  power  ''to  license**  the  same,  then  such  power 
is  given  by  subdivision  37  of  the  same  section,  which  au- 
thorizes the  council  *'  to  license  and  regulate  all  such  call- 
ings, trades,  and  employments"  not  prohibited  by  law  ''as 
the  public  good  may  require;"  and  that  even  the  power 
"  to  tax  "  the  business  of  keeping  a  wash-house  is  contained 
in  the  last  clause  of  subdivision  3  of  said  section,  which  au- 
thorizes the  council  "to  license,  tax,  regulate,  and  restrain 
all  offensive  trades  and  occupations." 

In  support  of  the  proposition  that  the  power  to  regulate 
a  wash-house  does  not  include  the  power  **  to  license,"  coun- 
sel for  the  petitioner  cites  Burlington  v.  Bumgardner^  42 
Iowa,  673;  Commonwealih  r.Stodder,  2  Gush.  562;  St.  Paul 
V,  Traegar,  23  Minn.  248;  Carvattia  v.  Carlisle,  10  Or.  139; 
Dunham  v.  Rochester y  6  Cow.  464;  Barling  v.  West,  29  Wis. 
314;  Dillon  on  Mun.  Corp.,  sec.  361;  while  counsel  for  the 
respondents  cites  to  the  contrary  Burlington  v.  Lawrence,  42 
Iowa,  681;  Chicago  P.  dt  P.  Co.  v.  Chicago,  88  HI.  221;  State 
v.  Clarke,  54  Mo.  17;  Welch  v.  HotchJciss,  39  Conn.  140;  Ctn- 
cinnati  v.  BuckingJiam,  10  Ohio,  527;  Dillon  on  Mun.  Corp., 
sec.  91. 

Some  of  these  authorities  are  flatly  contradictory  of 
others  on  this  point,  but  the  difference  in  the  conclusion 
reached  in  the  most  of  the  cases  is  largely  attributable  to  a 
difference  in  the  circumstances. 

The  words  "  to  control "  and  "  to  regulate  "  esc  tn  termini 
imply  to  restrain,  to  check,  to  rule  and  direct.  And  in  my 
judgment,  the  power  to  do  either  of  these  implies  the  right 
to  license,  as  a  convenient  and  proper  means  to  that  end. 

A  license  is  merely  a  permission  to  do  something  that  is  un- 
lawful at  common  law,  or  is  made  so  by  some  statute  or  ordi- 
nance, including  the  one  authorising  or  requiring  the  license. 
By  this  means  the  persons  or  occupations  to  be  regulated  are 
located  and  brought  within  the  observation  of  the  munici- 
pal authorities,  so  that  whatever  regulations  are  made  con- 
cerning them  may  be  the  more  easily  and  certainly  enforced, 
including  the  giving  of  security  for  their  observance  before 
even  the  license  is  issued. 
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The  anthority  of  the  national  government,  like  that  of  a 
municipal  corporation,  is  limited  to  the  powers  expressly 
granted  in  the  constitution,  and  sach  implied  powers  as 
may  be  necessary  and  convenient  to  the  due  execution  of 
the  foimer.  And  under  the  power  "to  regulate'*  com- 
merce, congress  may  and  does  provide  for  licensing  the 
instrumentalities  thereof,  as  vessels,  pilots,  engineers,  In- 
dian traders,  and  the  like.  {License  Tax  Cases^  5  Wall. 
470.) 

When  an  express  authority  to  license  is  given,  it  may  be 
a  question  whether  it  is  intended  for  the  purpose  of  reve- 
nue or  regulation.  But  as  a  municipal  corporation  has  no 
authority  to  impose  a  tax,  otherwise  than  in  pursuance  of 
an  express  grant  of  power  to  that  effect,  or  a  clear  and 
necessary  implication  from  an  express  grant,  a  power  to 
license  should  be  used  only  for  regulation,  unless  there  is 
something  in  the  language  of  the  grant  or  the  circumstances 
of  the  case  clearly  indicating  that  it  was  also  intended  to 
be  used  for  the  purpose  of  revenue.     (Cooley  on  Tax.  408.) 

But  where,  as  in  this  case,  the  power  to  license  is  not 
expressly  given,  but  only  implied  as  a  means  of  regulating 
the  subject,  it  cannot  be  used  for  anything  else.  In  other 
words,  while  the  power  to  license  may  be  inferred  from  the 
power  to  regulate,  the  power  to  tax  cannot.  And  this  is 
candidly  admitted  by  the  learned  counsel  for  the  respond- 
ent. It  follows,  that  if  the  sum  required  of  the  petitioner 
by  this  ordinance  is  intended  for  revenue,  and  not  merely 
regulation,  the  same  is  so  far  void. 

A  fee  may  be  required  for  a  license  issued  merely  as  a 
means  of  regulation,  but  the  amount  must  not  be  more  than 
is  necessary  to  cover  the  cost  of  issuing  the  license,  and  the 
incidental  expenses  attending  the  regulation  of  the  busi- 
ness. But  the  presumption  is,  that  the  fee  prescribed  is 
reasonable  unless  the  contrary  plainly  appears.  (Cooley 
on  Tax.  408-410;  Dillon  on  Mun.  Corp.,  3d  ed.,  sec.  358. 

The  conclusion  already  reached,  that  the  power  "  to  reg- 
ulate'* includes  the  "power  to  license,"  makes  it  unneces- 
sarj'  to  consider  whether  a  license  could  be  required  of  the 
keeper  of  a  wash-house  under  the  general  language  of  said 
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sabdivision  37.  As  a  rule,  ^' a  general  welfare  **  claase  of 
this  kind  cannot  be  eonstmed  as  applicable  to  any  subject 
that  is  elsewhere  otherwise  specially  provided  for.  (Dillon 
on  Mun.  Corp.,  3d  ed.,  sees.  315,  316. 

Nor  can  the  trade  or  occupation  of  washing  clothes  be 
considered  *'  offensiye/*  so  as  to  bring  it  within  the  opera- 
tion of  the  last  clause  of  said  subd vision  3.  In  the  com- 
mon acceptation  of  the  phrase,  washing  is  a  useful  and 
inoffensive  occupation — auless  it  is  made  offensive  by  the 
fact  that  the  labor  is  here  principally  performed  by  the 
Chinese.  But  while  this  circumstance  may  excite  race 
prejudice,  it  by  no  means  makes  the  business  ''  offensive  *'  to 
the  senses.  It  may  be  admitted  that  the  immediate  vicinity 
of  a  wash-house  is  not  the  most  desirable  location  for  a 
residence,  or  some  kinds  of  business;  and  therefore,  those 
who  can  afford  it  will  generally  seek  some  more  costly 
or  secluded  location.  Bat  if  this  makes  an  occupation 
'*  offensive  ^  within  the  meaning  of  the  statute,  a  majority 
of  the  occupations  and  a  large  portion  of  the  residences  of 
the  city  are  so.     (  The  Laundi-y  Ordinance  Case,  7  Saw.  629.) 

Besides,  this  clause  is  another  general  one,  levelled  at 
^'  all  offensive  trades  or  occupations,'*  while  specifying  none, 
and  must,  according  to  the  rule,  be  construed  as  not  appli- 
cable to  any  subject  already  specially  provided  for,  as 
this  is. 

It  only  remains  to  consider  whether  the  sum  of  twenty 
dollars  a  year,  payable  quarterly,  is  a  license  fee  or  a  tax — 
a  reasonable  sum  imposed  on  the  petitioner  to  meet  the 
probable  expenses  of  the  regulation,  or  an  arbitrary  one 
for  the  purpose  of  revenue. 

It  is  difficult  to  see  how  there  can  be  any  special  or  ex- 
traordinary expense  dependent  upon  this  regulation,  except 
that  for  issuing  and  recording  the  license,  and  certainly  the 
sum  of  one  dollar  is  amply  sufficient  for  that.  If  the  license 
and  fee  therefor  is  merely  required  as  a  means  of  regula- 
tion, there  is  no  use  of  going  to  the  trouble  and  expense 
of  repeating  the  operation  four  times  a  year.  An  annual 
license  is  sufficient  for  all  purposes  of  regulation,  and  noth- 
ing more  is  usually  required  for  that  purpose.     But  the  pro- 
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Tision  reqairing  the  license  to  be  taken  ont  quarterly  is 
strongly  suggestive  of  revenue  rather  than  regulation. 

There  is  nothing  in  the  business  or  proposed  regulations 
for  which  the  city  is  likely  to  incur  any  special  expense. 
The  provisions  concerning  the  register  and  drainage  are 
simple  matters,  and  do  not  require  any  addition  to  its  police 
force;  while  the  provision  requiring  connection  to  be  made 
with  a  sewer  or  cesspool  for  the  purpose  of  drainage  is 
nothing  more  than  is  or  ought  to  be  applicable  to  every 
house  in  the  city. 

In  Ash  V.  People,  7  Cooley,  347,  it  was  held  that  the 
council  of  Detroit,  under  the  power  to  license  and  regulate 
the  sale  of  meats,  might  charge  a  fee  of  five  dollars  for 
such  license,  for,  as  I  infer,  the  period  of  one  year.  And 
the  fee  in  this  case  should  certainly  be  no  more  than  in 
that. 

In  DiickwaU  v.  New  Albany^  26  Ind.  283,  it  was  held  that 
the  defendant,  under  the  power  ''  to  regulate  "  ferries,  hav- 
ing a  landing  within  its  limits,  could  not  charge  a  fee  of 
three  hundred  dollars  for  a  license  therefor.  Now,  three 
hundred  dollars  per  annum  for  a  license  to  run  a  ferry 
on  the  Ohio  Biver,  at  New  Albany,  in  1866,  was  probably 
a  smaller  compensation  relatively  than  twenty  dollars  a  year 
for  keeping  a  wash-house  in  Portland. 

There  are  other  cases,  as,  for  instance,  Boston  v.  Schaffer, 
9  Pick.  415,  and  Burlington  v.  Putnam  Ins.  Co.,  31  Iowa, 
102,  in  which  comparatively  high  fees  have  been  sus- 
tained; but  there  the  power  to  license  was  backed  by  the 
farther  provision  that  the  municipal  council  in  question 
might  impose  such  terms  or  charge  such  sum  for  such 
license  as  to  it  might  seem  just  and  reasonable  or  expedi- 
ent. And  this  is,  in  effect  if  not  in  form,  a  power  to  tax 
the  licensed  occupation. 

But  here  there  is  not  even  an  express  power  to  license, 
let  alone  tax.  The  power  to  license  is  only  implied  from 
the  power  to  regulate,  and  can  only  be  used  for  that  purpose. 

All  things  considered,  it  is  apparent  that  the  sum  required 
to  be  paid  the  city  for  this  license  is  far  beyond  any  special 
expense  that  it  may  incur  on  account  of  the  regulation  to 
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which  it  pertains;  and  it  is  qnite  clear  from  this  fact,  as  well 
as  the  time  and  manner  of  its  payment,  that  this  snm  is  in 
effect  a  tax,  and  was  so  intended.  This  being  so,  the  ordi- 
nance is  so  far  void,  and  the  petitioner  is  restrained  of  his 
liberty  withont  dne  process  of  law,  contrary  to  the  consti- 
tution of  the  United  States. 

No  question  was  made  on  the  argument  as  to  the  jurisdic- 
tion of  the  court.  The  grounds  of  it  are  briefly  stated  ia 
a  similar  case  (In  re  Lee  Tong,  9  Saw.  336),  in  which  it 
is  said:  ''The  power  of  this  court  to  allow  the  writ  and 
discharge  the  prisoner,  in  case  he  is  in  custody  in  yiolation 
of  the  constitution  or  of  a  law  or  treaty  of  the  United  States, 
is  given  by  sections  751-766  of  the  revised  statutes.  And 
if  the  prisoner  is  imprisoned  without  due  process  of  law, 
he  is  deprived  of  his  liberty  in  violation  of  the  fourteenth 
amendment,  which  provides  that  no  'state  shall  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of 
law,' "  citing  Parrot's  Case,  6  Saw.  876;  In  re  Ah  Lee,  Id. 
410.  See  also  The  Laundry  Ordinance  Case,  7  Id.  626;  Li 
re  Wong  Yung  Quy,  6  Id.  237. 

The  case  of  Lee  Toug  is  referred  to  in  the  discussion  of 
"  Habeas  Corpus,"  at  the  meeting  of  the  American  Bar  As- 
sociation for  1884,  as  a  "flagrant*'  one — whatever  that  may 
mean.  (Beport  A.  B.  A.,  pp.  29,  80.)  But  beyond  this 
ornate  epithet,  the  criticism  went  no  further  than  to  com- 
plain of  the  act  of  1867,  by  which  the  jurisdiction  in  ques- 
tion was  conferred  on  "the  lowest  class  of  federal  judges.*' 
But  it  is  not  denied  that  the  jurisdiction  is  conferred,  and 
therefore  no  "federal  judge,**  however  "low**  he  may  be  in 
the  judicial  hierarchy,  can  decline  to  exercise  it  when  a 
case  is  brought  before  him. 

But  if  the  jurisdiction  to  discharge  a  person  from  impris- 
onment, who  is  deprived  of  his  liberty  withont  due  process 
of  law  by  a  state,  was  not  conferred  upon  the  district  and 
circuit  judges,  this  provision  of  the  fourteenth  amendment, 
that  was  plainly  intended  as  a  bulwark  against  local  oppres- 
sion and  tyranny,  as  well  "up  North*' as  "down  South,** 
would  be  a  dead  letter.  The  supreme  court  is  too  far  away, 
find  the  way  there  is  too  expensive,  to  furnish  relief  in  the 
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great  majority  of  cases,  either  upon  a  direct  application  or 
on  an  appeal  from  the  state  court. 

But  the  supreme  court  ought  to  have  the  power  to  review 
the  judgments  of  the  district  and  circuit  courts  in  these 
cases;  and  the  state,  the  legality  of  whose  act  is  involved 
in  the  proceeding,  ought  to  have  the  right  to  be  heard  as  a 
party  thereto.  And  it  might  be  well,  where  the  petitioner 
is  imprisoned  on  final  process  from  a  state  court,  that  the 
writ  might  be  allowed  by  either  the  district  or  circuit  judge, 
returnable  only  into  the  circuit  court,  where  the  cause 
should  not  be  heard  until  two  of  the  judges  of  that  court 
were  present;  and  in  the  mean  time,  if  the  offense  is  bail- 
able, the  prisoner  might  be  admitted  to  bail. 


Pioneer  Gold  Mining  Company  v.  Baker. 

GiBOUiT  Court,  District  op  California. 
February  9,  1885. 

1.  Mortoaqe  of  Corporate  Property— Contract  with  Directors. — A 

mortgage  of  certain  property  of  a  corporation  held,  upon  a  review  of  the 
evidence,  to  have  been  created  by  a  sheriff's  sale,  and  certain  contracts 
made  by  the  defendant  with  two  of  the  directors  of  the  corporation,  in 
their  name,  bat  for  the  benefit  of  the  corporation. 

2.  Deed  when  a  Mortoaoe— Parol  Evidence  Admissible  to  Show. — 

Parol  evidence  is  admissible  to  show  that  a  written  instrument  was  in- 
tended  as  a  mortgage,  not  for  the  purpose  of  contradicting  or  varying  its 
terms,  but  to  raise  an  equity  superior  to  it,  and  to  give  it  effect  accord- 
ing to  the  true  intent  and  purpose  of  the  parties. 

d.  Mortoaoe  how  Created — Personal  Obligation  of  Mortgagor  not 
Necessary. — A  mortgage  may  be  created  as  well  without  as  with  an  ac- 
companying personal  obligation  of  the  mortgagor  to  pay  the  debt  secured, 
or  attempted  to  be  secured  thereby.  In  the  oue  case  the  property  alone 
is  charged  with  the  lieu,  in  the  other  the  mortgagee  has  the  additional 
security  of  the  personal  obligation  of  the  mortgagor.  And  a  mortgage 
debt  chargeable  only  against  certain  property  is,  in  effect,  a  debt  with 
limited  means  of  satisfaction  or  enforcement. 

4.  The  Same — Conditional  Sale. — Where  there  is  doubt  whether  a  trans- 
aetion  was  intended  to  be  a  conditional  sale  or  a  mortgage,  equity  will 
hold  it  to  be  a  mortgage. 

6.  The  Same— Mortgagor's  Right  of  Redemption,  when  not  Lost. 
The  right  of  a  mortgagor  to  redeem  from  a  mortgage  is  not  limited  by  a 
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strict  performance,  or  tender  of  performance,  on  his  part,  upon  the  Teiy 
day  his  mortgage  becomes  due. 

6.   FSOEBAL  WILL  FoLLOW  StATB  C0UET8  IN  CONSTBUIXO  CiVIL  CoDB. In 

giving  effect  to  a  mortgage  executed  under  the  provisions  of  the  Cali- 
fornia civil  code,  the  courts  of  the  United  States  will  be  guided  by  the 
construction  put  upon  such  provisions  by  the  supreme  court  of  California. 

Before  Sawyer,  Ciroait  Jadge,  and  Sarin,  District  Jadge. 

Statement  op  Facts. 

The  material  portions  of  the  complaint  and  answer  are 
as  follows: 

OOBfPLAINT. 

Tlie  plaintiff,  for  cause  of  action,  states  the  following 
facts : 

1.  Plaintiff,  the  Pioneer  Gold  Mining  Company,  is  and 
lias  been  since  the  seventeenth  day  of  November,  1883,  a 
corporation  duly  organized  and  existing  under  the  laws  of 
the  state  of  Nevada,  having  its  principal  place  of  business 
at  Carson,  Ormsby  county,  in  said  state. 

2.  The  Pioneer  Mining  Company  is  and  has  been  during 
all  the  times  hereinafter  mentioned  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  state  of  Cali- 
fornia, having  its  principal  place  of  business  in  the  city  and 
county  of  San  Francisco;  and  during  all  of  said  times  W. 
S.  Chapman,  A.  L.  Sayre,  and  Fred.  W.  Hadley  have  con- 
stituted the  board  of  trustees  of  said  last-named  company, 
and  said  Chapman  was  during  all  said  time  president  of 
said  company,  and  the  owoer  and  holder  of  more  than  a 
majority  of  the  capital  stock  of  said  company. 

3.  On  the  twenty-second  day  of  August,  1876,  and  for  a 
long  time  prior  thereto,  said  Pioneer  Mining  Company  was 
the  owner  of  certain  mines,  water  ditches,  and  other  prop- 
erty in  Sierra  county,  California,  which  mines  and  property 
were  called  and  known  as  the  Pioneer  mine,  of  great  value, 
to  wit,  of  the  value  of  five  hundred  thousand  dollars. 

That  on  said  twenty-second  day  of  August,  1876,  the  de- 
fendant Baker  and  the  said  Pioneer  Mining  Company  made 
and  entered  into  a  contract  in  writing,  herein  designated  as 
"  Contract  A,"  in  the  following  words  and  figures,  to  wit: 
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''Now,  therefore,  this  memoraDdam  of  agreement  made 
and  entered  into  this  twenty-second  day  of  Angnst,  A.  D. 
1876,  by  and  between  Benjamin  F.  Baker,  of  Alameda 
county,  state  of  California,  party  of  the  first  part,  and  the 
Pioneer  Mining  Company  aforesaid,  a  corporation  in  incor- 
porated under  the  law  of  the  state  of  California,  party  of 
the  second  part.  Wituesseth :  That  said  party  of  the  first 
part  doth  hereby  sell,  assign,  transfer,  and  set  oyer  to  said 
party  of  the  second  part  all  his  interest  in  the  capital  stock 
of  said  corporation,  being  one  thousand  six  hundred  shares  of 
said  capital  stock,  and  does  also  hereby  release,  discharge, 
and  acquit  said  corporation  of  and  from  all  debts  and  obliga* 
tions  existing  in  favor  of  or  due  to  said  party  of  the  first  part 
Against  or  from  said  party  of  the  second  part,  and  does 
hereby  agree  to  indorse  and  deliver  to  said  party  of  the 
second  part,  on  demand,  the  certificates  of  said  stock  held 
by  him,  and  to  deliver  up  to  said  party  of  the  second  part, 
to  be  cancelled,  all  evidences  of  debt,  and  all  written  obliga- 
tions of  whatever  description  held  by  him  against  it;  and 
said  party  of  the  second  part  on  its  part  does  hereby  dis- 
charge, release,  and  acquit  said  Baker  of  and  from  all  debts, 
dues,  or  obligations  due  or  existing  from  him  to  it,  and  does 
hereby  agree  to  deliver  up  to  said  Baker  on  demand,  to  be 
cancelled,  all  evidence  of  debt,  and  all  written  obligations 
of  whatever  nature  due  or  existing  from  him  to  it,  and  does 
further  agree  to  do  and  perform  in  his  place  and  stead  all 
the  obligations  and  duties  devolving  upon  him  by  virtue  of 
a  certain  obligation  given  by  said  Baker  and  one  William  B. 
Chapman  to  one  A.  L.  Sayre,  for  the  transfer  to  said  Sayre 
on  certain  conditions  of  one  sixteenth  of  the  capital  stock 
of  said  corporation,  and  to  procure  itself  to  be  in  the  place 
and  stead  of  the  party  of  the  first  part,  as  an  obligor  for  the 
performance  of  the  undertaking  specified  in  said  obligation; 
and  said  party  of  the  second  part  hereby  further  promises 
and  agrees,  iu  consideration  of  the  premises,  to  pay  to  said 
party  of  the  first  part,  within  three  years  from  this  date,  the 
sum  of  one  hundred  thousand  dollars  in  United  States  gold 
coin  from  the  proceeds  of  the  working  of  the  Pioneer  mine 
in  Sierra  county,  owned  by  said  party  of  the  second  part,  it 
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being  uDderstood  that  before  appropriating  any  of  such 
proceeds  to  such  payment^  there  aball  first  be  paid  there- 
from the  working  expenses  of  said  mine  and  all  expenses  of 
making  ditches,  dams,  flomesi  and  other  works  for  the  do- 
Telopment  of  said  mine,  and  dividends  to  the  stockholders 
of  said  corporation  to  the  amount  of  one  hundred  and  twelve 
thousand  five  hundred  dollars,  being  the  amount  heretofore 
paid  by  said  stockholders  for  the  stock  of  said  corporation 
bought  by  them  of  said  Baker. 

''And  if  payment  of  said  sum  of  one  hundred  thousand 
dollars  shall  not  be  so  made  within  said  three  years,  then 
said  party  of  the  second  part  covenants  and  agrees,  that  at 
the  end  of  that  time  it  will  deliyer  up  to. said  party  of  the 
first  part  or  assigns,  on  demaud,  possession  of  said  mine, 
with  all  water  ditches,  and  all  the  privileges  and  appur- 
tenances thereunto  belonging,  for  the  purpose  of  being 
worked  by  said  party  of  the  first  part,  under  the  inspection 
of  said  party  of  the  second  part,  for  his  own  benefit,  until 
he  shall  from  the  net  proceeds  thereof,  above  his  reason- 
able working  expenses,  pay  himself  said  sum  of  one  hundred 
thousand  dollars,  or  so  much  thereof  as  shall  remain  un- 
paid, over  and  above  a  just  compensation  for  his  own  ser- 
vices in  such  working. 

''And  it  is  expressly  understood  and  agreed  that  said 
party  of  the  second  part  is  under  no  obligation  to  pay  said 
sum  of  one  hundred  thpu3and  dollars  or  any  part  thereof, 
save  from  the  said  net  proceeds  of  said  mine*  except  as  here- 
inbefore provided. 

"And  it  is  further  understood  and  i^eed,  as  part  of  this 
agreement,  that  the  said  second  party ^ball  and  will,  within 
eighteen  months  from  the  date  hereof,  erect,  finish,  and  com- 
plete the  Kanyon  and  Nelson  creek  ditches,  now  known  and 
designated  as  the  Sierra  canal^  and  put  the  said  mine  in 
good  working  order  as  a  first-class  bydraulic  mine,  and  keep 
the  said  mine  in  like  condition  during  the  said  three  years 
from  this  date. 

"It  is  understood  apd  agreed  that  the  'Pioneer  Mine/ 
and  its  appurtenuices  hereinbefore  referred  to,,  consists  ol 
all  property  owned  by  said  Pioneer  Mining  Ooiopapj  in 
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the  Pioneer  mining  distiict  in  Sierra  county,  state  of  Gali- 

fornia,  and  all  ditches  owned  by  said  company  and  carry* 

ing  water  thereto. 

''Benjamin  F.  Bakeb. 

[Coi-porate  Seal.]     "The  Pioneeb  Minino  Gompant, 

"By  Wm.  S.  Ghapman,  its  President, 

"And  Fred.  W.  Hadley,  Secretary. 

"The  words  'except*  and  'provided'  interlined  before 
signing  in  presence  of  George  Harris." 

4.  Plaintiff  alleges,  according  to  its  information  and 
belief,  that  after  said  contract  A,  above  set  forth,  was 
made,  and  before  the  ninth  day  of  August,  1878,  the  entire 
proceeds  of  said  Pioneer  mine  did  not  exceed  the  sum  of 
thirty-five  thousand  dollars,  all  of  which  was  during  said 
period  expended  in  the  working  and  development  of  said 
mine,  and  in  addition  thereto,  there  was  expended  by  said 
Pioneer  Mining  Gompany,  in  building  the  Kanyou  and 
Nelson  creek  ditches,  mentioned  in  said  contract,  over  fifty 
tliousand  dollars;  and  in  doing  other  work  necessaiy  to  put 
the  mining  claim  of  said  Pioneer  Mining  Gompany  in  good 
working  order,  a  sum  exceeding  forty  thousand  dollars; 
making  a  total  expenditure,  in  addition  to  the  proceeds  of 
said  mine  during  said  period,  in  working,  developments, 
and  improvements  upon  said  property,  of  over  ninety  thou- 
sand dollars.  During  said  period,  the  Pioneer  Mining 
Gompany  incurred  an  indebtedness  of  about  thirty  thou- 
sand dollars  for  working  expenses  of  said  mine  and  prop- 
erty, which  said  thirty  thousand  dollars  formed  a  part  of 
said  ninety  thousand  dollars.  By  the  terms  of  said  con- 
tract, the  payment  of  the  one  hundred  thousand  dollars  to 
defendant  Baker,  mentioned  therein,  was  postponed  until 
said  thirty  thousand  dollars  indebtedness  was  paid,  and  the 
sixty  thousand  dollars  advanced  by  the  company,  making 
the  said  ninety  thousand  dollars,  was  also  paid  back  to  the 
said  Pioneer  Mining  Gompany  from  the  proceeds  of  said 
mine,  and  in  addition  thereto  all  other  sums  of  money 
thereafter  expended  by  said  Pioneer  Mining  Gompany  in 
working  said  mine  and  making  ditches,  dams^  flumes,  and 
other  works  for  the  development  of  said  mine,  and  also 
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the  snm  of  one  hnndred  and  twelro  thonsaod  five  hnodred 
dollars  to  be  paid  in  diyideuds  to  the  stockholders  of  said 
Pioneer  Mining  Company. 

6.  On  the  said  ninth  day  of  August,  1878,  while  the  said 
Pioneer  Mining  Company  was  owner  and  in  possession  of 
said  Pioneer  mine,  the  defendant  Baker,  being  desirous  to 
be  put  in  immediate  possession  of  said  mine,  and  allowed 
to  work  the  same,  and  receive  payment  from  the  proceeds 
thereof  of  the  said  one  hnndred  thousand  dollars  mentioned 
in  said  contract  A,  in  preference  to  all  other  claims  except 
the  said  outstanding  indebtedness  against  said  mine,  applied 
to  William  S.  Chapman,  who  was,  and  has  been  during 
all  the  times  herein  mentioned,  president  of  said  Pioneer 
Mining  Company,  and  the  owner  of  over  three  fourths  of 
the  stock  of  said  company,  whereupon,  on  the  said  ninth 
day  of  Angast,  1878,  an  agreement  (herein  designated  agree- 
ment B)  was  made  by  said  Baker  to  and  with  said  Chap- 
man. A  copy  of  said  agreement  is  in  the  words  and  figures 
following,  to  wit: 

''Memorandum  of  agreement  made  the  thirtieth  day  of 
October,  A.  D.  1878,  by  and  between  Benjamin  F.  Baker, 
of  the  city  and  county  of  Alameda,  in  the  state  of  Califor- 
nia, party  of  the  first  part,  and  William  S.  Chapman,  of  the 
city  and  county  of  San  Francisco,  in  said  state,  party  of  the 
second  part,  witnesseth : 

''That  whereas,  the  Pioneer  Mining  Company,  a  corpo- 
ration created  and  organized  under  the  laws  of  said  state, 
is  the  owner  of  certain  mining  property  and  claims  in 
Sierra  county,  in  said  state,  known  as  the  Pioneer  Mining 
Claims. 

"And  whereas,  the  party  of  the  first  part  has  a  claim 
against  said  Pioneer  Mining  Company  for  about  one  hun- 
dred thousand  dollars,  and  is  about  to  obtain  a  judgment  of 
foreclosure  against  said  company,  on  said  claim,  and  a  de- 
cree directing  the  sale  of  said  mining  property  to  satisfy  the 
amount  of  such  claim. 

"And  whereas,  the  Bank  of  La  Porte  and  the  Giant  Pow- 
der Company  have  recovered  judgments  in  the  district  court 
of  Sierra  county,  in  this  state,  against  said  Pioneer  Gold 
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Mining  Oompanj — ^tbe  former  for  the  sum  of  about  four 
thonsaud  seven  hundred  and  serenty-seven  dollars,  and  the 
latter  for  the  sum  of  about  sixteen  thousand  five  hundred 
and  twentj*two  dollars  and  eightj-five  cents — which  judg- 
ments are  unpaid,  and  liens  on  the  said  property  of  said 
Pioneer  Mining  Company. 

*'And  whereas,  there  is  a  general  or  floating  indebtedness 
against  said  Pioneer  Mining  Company,  to  sundry  parties, 
amounting  in  the  aggregate  to  about  ten  thousand  dollars. 

''Now,  therefore,  it  is  hereby  agreed  by  and  between  the 
parties  hereto,  that  if  the  said  mining  property  is  sold  under 
said  judgment  and  decree  of  foreclosure,  and  the  party  of 
the  first  part  purchases  the  same,  and  if  the  same  is  not  re- 
deemed from  such  sale,  the  party  of  the  first  part  shall  take 
possession  of  said  mining  property  for  the  purpose  of  de- 
veloping and  working  the  same;  and  shall  develop  and  work 
the  same  with  reasonable  diligence  and  in  a  skilful  man- 
ner, and  out  of  the  proceeds  of  the  working  of  said  mining 
property  and  the  sale  of  such  portions  thereof,  under  the 
restriction  hereinafter  stated,  as  may  be  necessary  to  secure 
suitable  water  rights  and  privileges,  he  is  to  retain:  1.  A 
sum  sufficient  to  pay  the  amount  due  on  his  said  judgment 
and  costs  of  sale  against  said  Pioneer  Mining  Company;  2. 
A  sum  sufficient  to  reimburse  him  for  all  sums  he  may  ad- 
vance in  payment  of  the  other  judgments  and  said  floating 
indebtedness  against  said  Pioneer  Mining  Company,  and  all 
taxes  and  assessments  paid  by  him  thereon;  3.  A  sum  suffi- 
cient to  pay  the  expenses  of  developing  and  working  said 
mine,  and  all  sums  of  money  expended  and  liabilities  in- 
curred by  him  in  any  and  all  matters  and  things  connected 
with  the  development  of  said  mine,  or  the  purchase  of  prop- 
erty or  water  rights  connected  therewith  under  the  restric- 
tions hereinafter  expressed;  4.  A  sum  sufficient  to  reat^on- 
ably  compensate  him  for  his  services  in  such  working  and 
development. 

**  The  party  of  the  first  part  shall  keep  accurate  accounts 
of  all  receipts  and  expenditures  growing  out  of  the  develop- 
ment and  working  of  said  mine,  in  suitable  books  properly 
kept,  which  shall  at  all  times  exhibit  the  true  financial  stand- 
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iDg  of  said  mining  property,  which  books  shall  be  open  to 
tl^e  inspection  of  the  party  of  the  second  part,  or  his  agent, 
at  aU  times,  and  to  make  ont  and  famish  the  party  of  the 
second  part  a  full  and  correct  statement  of  the  financial  con- 
dition of  said  mining  property  after  each  clean-np,  and  at 
least  once  a  year. 

"And  when  the  said  judgment  in  favor  of  said  party  of 
the  first  part  for  about  one  hundred  thousand  dollars,  and 
the  said  judgment  in  favor  of  the  Bank  of  La  Forte  for  f oar 
thousand  seven  hundred  and  seventy-seven  dollars,  and  the 
said  judgment  in  favor  of  said  Giant  Powder  Company  for 
sixteen  thousand  five  hundred  and  twenty-two  dollars  and 
eighty-five  cents,  and  any  and  all  other  judgments  against 
said  Pioneer  Mining  Company  which  have  been  or  may 
hereafter  be  rendered,  and  the  other  claims  hereinbefore 
mentioned,  and  all  other  expenses  and  disbursements  which 
the  said  party  of  the  first  part  may  make  in  working  and 
developing  the  said  mine,  and  in  the  purchase  of  any  water 
rights,  ditches,  or  other  mining  property  connected  there- 
with under  the  restrictions  hereinafter  expressed,  shall  be 
fully  paid,  either  in  the  manner  aforesaid  or  by  the  party  of 
the  second  part  in  any  other  manner,  the  party  of  the  first 
part  thereby  agrees,  upon  demand  of  the  party  of  the  sec- 
ond part,  to  convey  to  the  party  of  the  second  part,  his 
heirs  or  assigns,  by  a  good  and  sufficient  deed  of  convey* 
ance,  free  from  all  encumbrances,  the  whole  of  said  mining 
property,  and  all  that  the  party  of  the  first  part  may  here- 
after acquire,  which  may  become  a  part  thereof,  together 
with  all  and  singular  the  hereditaments  and  appurtenances, 
and  all  rights  and  privileges,  and  all  machinery  of  every 
description  thereto  belonging,  and  put  the  party  of  the  sec- 
ond part  in  possession  thereof. 

''The  party  of  the  second  part  shall  have  the  right  at  any 
time  to  pay  the  party  of  the  first  part  one  half  of  the  amount 
which  may  be  due  him  on  said  judgment  of  foreclosure,  costs 
and  costs  of  sale,  and  one  half  of  the  amount  which  may  be 
due  him  on  the  other  judgments  and  claims  which  may  be 
paid  or  assumed  by  him,  and  one  half  of  all  disbursements 
made  by  him  as  aforesaid  at  the  time  he  may  choose  to 
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make  snch  payment  of  one  half,  and  the  other  half  of  said 
jndgments  and  claims  and  disbursements  at  the  time  of  the 
next  clean-up  after  said  first  payment. 

''And  when  said  first  payment  shall  be  made,  the  party  of 
the  first  part  shall  convey  all  the  said  mining  property  of 
every  description  aforesaid  in  the  manner  and  form  afore- 
said to  the  party  of  the  second  part,  and  put  him  in  posses- 
sion of  the  same^  and  in  that  event  the  party  of  the  second 
part  shall  give  the  party  of  the  first  part  secarity  on  the 
property  so  conveyed  that  the  other  half  of  said  indebted- 
ness shall  be  paid  at  the  time  aforesaid. 

*'  The  party  of  the  first  part  hereby  agrees  that  he  will  as 
soon  as  said  property  is  sold  under  snch  foreclosure,  con- 
vey by  a  good  and  sufficient  deed  to  the  Pioneer  Mining 
Company,  an  undivided  share  or  portion  of  the  property 
upon  which  said  judgments  are  a  lien,  not  exceeding  in 
value  five  hundred  dollars,  which  conveyance  shall  in  no 
wise  interfere  with  the  working  and  development  of  said 
property  as  aforesoid. 

''  It  is  understood  and  agreed  that  the  party  of  the  sec- 
ond part  is  to  look  exclusively  to  said  mining  property  for 
the  payment  of  the  said  judgment  of  foreclosure,  and  for 
reimbursement  of  all  sums  he  may  advance  under  this  agree- 
ment, and  have  no  claim  against  the  party  of  the  second 
part  or  the  Pioneer  Mining  Company  for  any  part  thereof. 

''The  party  of  the  first  part  hereby  agrees  that  he  will 
not  sell,  convey,  dispose  of,  mortgage,  or  otherwise  encum- 
ber said  mining  property,  or  any  part  thereof,  or  incur  any 
indebtedness  thereon,  other  than  the  ordinary  expenses  of 
working  and  developing,  or  purchase  any  other  property  or 
rights  to  be  used  in  connection  with  said  property,  with- 
out the  written  consent  of  the  party  of  the  second  part  first 
obtained,  and  without  such  consent  the  party  of  the  first 
part  shall  not  have  the  right  to  sell,  convey,  dispose  of, 
mortgage,  or  otherwise  encumber  said  mining  property,  or 
any  part  thereof,  or  purchase  any  other  property  or  rights 
as  aforesaid. 

"It  is  agreed  that  all  obligations  created  under  this 
agreement  shall  bind  the  heirs,  executors,  administratorSi 


548  PiOKBEB  Gold  Mnvmo  Go.  i;.  Basbb.    [Cir.  CL 

Statement  of  Facte — Complaint.  [Febmary, 

and  assigns  of  the  parties  oreati&g  the  same,  and  that  all 
rights  established  hereby  shall  innre  to  the  heirs,  execniora, 
administrators,  and  assigns  of  the  parties  in  whose  favor 
the  same  are  established. 

^'In  witness  whereof,  the  parties  have  berennto,  and  to 
another  agreement  of  like  date  and  tenor,  set  their  hands 
the  day  first  herein  written.  B.  F.  Baeeb. 

'*In  presence  of  Daniel  Titus.*' 

6.  The  word  "thirtieth"  in  the  first  line,  and  the  word 
•'August "  erased,  and  the  word  "October"  interlined  on 
the  second  line  of  the  original  agreement  B  last  above 
set  forth,  were  written  after  the  execution  of  said  agree- 
ment by  one  Daniel  Titus  without  any  authority  whatever. 
The  words  **  Giant  Powder  Company,"  used  in  the  said 
agreement  B  were  intended  to  designate  and  mean,  and 
did  mean  and  intend,  the  "  California  Powder-works." 

7.  Said  agreement  B  hereinabove  set  forth  was  made 
by  the  said  Chapman  for  the  use  and  benefit  of  said  Pioneer 
Mining  Company.  And  the  said  Pioneer  Mining  Company 
afterwards,  and  before  making  the  conveyance  and  assign- 
ment to  this  plaintiff  hereinafter  mentioned,  assumed  and 
ratified  the  same. 

8.  After  making  said  agreement  B,  and  in  pursuance 
thereof,  on  the  twelfth  day  of  August,  1878,  the  said  Baker 
commenced  an  action  against  said  Pioneer  Mining  Company 
in  the  district  court  of  the  twelfth  judicial  district  of  the 
state  of  California,  in  and  for  the  city  and  county  of  San 
Francisco,  to  foreclose  an  alleged  lien  under  said  contract  A 
herein  first  above  set  forth,  and  for  judgment  on  said  contract 
for  the  sum  of  one  hundred  thousand  dollars.  The  summons 
in  said  action  was  served  upon  said  Pioneer  Mining  Com- 
pany. The  said  Pioneer  Mining  Company  had  a  complete 
defense  to  said  action,  but  no  appearance  Was  made  or  an- 
swer filed  by  or  on  behalf  of  said  company,  and  the  said 
Baker,  on  the  twenty-sixth  day  of  August,  1878,  took  judg- 
ment for  one  hundred  thousand  dollars  and  costs,  and  a  de- 
cree of  foreclosure  according  to  the  prayer  of  his  com- 
plaint. 

9.  Afterwards,  to  wit,  on  the  twelfth  day  of  October,  1878, 
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the  said  Baker^  with  the  advice  and  assistance  of  said  Cbtip- 
man,  made  a  contract  with  the  said  California  Powder- 
works,  and  J.  H.  Baird,  the  president  and  trustee  of  said 
California  Powder-works,  which  contract  is  in  the  words 
and  figures  following,  to  wit: 

^'This  indenture,  ooade  the  twelfth  day  of  October,  1878,> 
between  B.  F.  Baker,  of  Alameda,  state  of  California,  the 
party  of  the  first  part,  The  California  Powder^works,  a  cor- 
poration formed  and  existing  under  the  laws  of  the  state  of 
California,  the  party  of  the  second  part,  and  J.  H.  Baird, 
the  party  of  the  third  part. 

"Witnessetb,  whereas  beretofore—^to  wit,  on  the  tenth 
day  of  November,  1877 — the  Bank  of  Le  Porte  recovered  a 
judgment  against  the  Pioneer  Mining  Company  in  the  dis^ 
trict  court  of  the  tenth  judicial  district  in  and  for  the 
county  of  Sierra,  for  the  sum  of  four  thousand  seven  hun- 
dred and  seventy-seven  ($4,777)  dollars,  interest  and  costs, 

which  judgment  was  afterwards,  and  on  the day  of 

November,  1877,  assigned  and  transferred  to  J.  H.  Baird, 
who  is  now  the  owner  of  the  same;  and  whereas  the  said 
the  California  Powder-works  recovered  a  judgment  against 
the  said  Pioneer  Mining  Company  on  the  fifteenth  day  of 
April,  1878,  in  the  district  court  of  the  twelfth  judicial  dis- 
trict in  and  for  the  city  and  county  of  San  Francisco,  for 
the  sum  of  sixteen  thousand  five  hundred  aud  twenty-two 
and  eighty-five  hundredths  ($16,622.85)  dollars  and  costs, 
and  whereas  executions  have  been  issued  upder  each  of  said 
judgments,  and  certain  property  of  the  Pioneer  Mining 
Company  levied  on  thereunder  and  advertised  for  sale  on 
the  twenty-first  day  of  October,  1878;  and  whereas  the  said 
party  of  the  first  part  recovered  a  judgment  against  the  said 
Pioneer  Mining  Company  in  the  said  district  court  of  the 
twelfth  judicial  district,  on  the  twenty-sixth  day  of  August, 
1878,  for  the  sum  of  one  hundred  thousand  ($100,000)  doU 
lars  and  costs,  and  whereas  an  execution  or  order  of  sale  has 
been  issued  under  the  last-mentioned  judgment,  and  certain 
property  of  said  Pioneer  Mining  Company  levied  upon  there- 
under aud  advertised  for  sale  on  the  fourteenth  day  of  Octo« 
ber,  1878. 
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''  It  is  hereby  agreed  by  and  between  the  parties  hereto: 

**  I.  That  the  sale  under  the  last-named  jadgment  shall 
be  by  said  Baker  postponed  nntil  the  sales  are  made  under 
the  two  judgments  first  named. 

**  n.  That  the  said  J.  H.  Baird,  as  trustee  of  the  said  the 
California  Powder-works,  shall  become  the  parohaser  of  the 
said  property  sold  nnder  the  two  first-named  judgments  as 
nforesaidi  at  the  sheriff's  sales  thereof,  at  the  amount  of  the 
judgment  and  costs,  and  shall  receive  in  his  own  name  from 
the  sheriff  bis  certificates  of  sale  thereunder,  unless  some 
other  third  person  not  in  the  interest  of  said  the  California 
Powder-Works  shall  become  the  purchaser  at  a  price  more 
than  the  amount  of  said  two  first-named  judgments  and  in- 
terest and  costs;  in  which  event  said  the  California  Powder- 
works  shall  be  entitled  to  receive  the  money  so  paid  by  said 
third  person,  and  all  parties  shall  be  released  from  further 
obligations  hereunder. 

''in.  That  the  said  B.  F.  Baker  shall  become  the  pur- 
chaser of  the  said  property  at  the  sheriff's  sale  thereof,  under 
the  last-named  judgment,  at  the  price  of  one  hundred  thou- 
sand ($100,000)  dollars,  and  interest  and  costs,  and  shall 
receive  the  sheriff's  certificate  of  sale  therefor,  unless  some 
person  not  in  the  interest  of  the  said  Baker  shall  buy  the 
property  at  such  sale  at  a  sum  greater  than  the  judgment 
under  which  the  sale  is  made;  that  upon  receipt  of  the 
sheriff's  certificate  as  aforesaid,  the  said  Baker  shall  assign 
tlie  same  to  said  Baird  in  trust,  and  the  said  Baird  shall 
hold  the  same  in  trust  under  this  agreement. 

' '  lY .  Said  Baird  shall,  at  the  expiration  of  the  time  for  re- 
demption under  said  sale,  take  the  sheriff's  deeds  in  his  own 
name,  and  shall  immediately  convey  to  said  Baker,  his  heirs 
or  assigns,  all  the  property  which  shall  come  into  his  hands, 
or  become  vested  in  him  by  virtue  of  said  deeds,  and  simul- 
taneously therewith,  and  as  of  that  date,  said  Baker  shall 
make  and  deliver  a  promissory  note  to  the  order  of  the  said 
the  California  Powder-works,  for  the  amount  which  it  would 
require  to  make  redemption  by  law  under  the  sales  by  vir- 
tue of  said  two  first-named  judgments,  said  note  to  be  pay- 
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able  thirty  (30)  months  after  said  date,  and  bearing  interest 
from  date  until  paid,  at  the  rate  of  ten  (10)  per  cent  per  an- 
num, both  principal  and  interest  payable  in  United  States 
gold  coin;  and  shall  also  at  the  same  time  execute  to  said 
the  California  Powder-works  a  first  mortgage,  in  due  form, 
upon  all  said  property  so  conveyed  to  him  by  said  Baird  to 
secure  payment  of  said  note. 

"  Y.  It  is  farther  understood  and  agreed,  that  if,  at  any 
time  before  said  sherifi"s  deeds  are  obtained,  redemption 
should  be  made  under  said  two  first-named  judgments,  then 
that  the  said  the  California  Powder-works  shall  be  entitled 
to  receive  the  money  paid  on  such  redemption,  and  the  said 
Baird  shall  immediately  assign  to  the  said  Baker  the  cer- 
tificate of  sale  under  the  last-named  judgment,  and  the  par- 
ties shall  be  released  from  all  farther  obligations  hereunder. 

**  YI.  It  is  further  agreed,  that  if  some  person  other  than 
said  Baker  shall  become  the  purchaser  under  last  said  judg- 
ment, or  if  redemption  be  made  under  the  sale  to  Baker, 
then  or  in  either  event,  the  said  the  California  Powder- 
works  shall  be  entitled  to  receive  out  of  the  proceeds  thereof 
and  from  said  Baker  the  amount  of  said  two  first-named 
judgments,  with  costs  and  interest,  and  said  certificates  of 
sale  obtained  under  the  sales  made  by  virtue  of  the  two 
first-named  judgments  shall  thereupon  be  assigned  by  said 
Baird  to  said  Baker,  who  shall  thereupon  become  the  owner 
thereof. 

"  YII.  It  is  also  agreed,  that  during  the  six  months  en- 
suing the  twenty-first  of  October,  1878,  the  possession  of 
the  said  mine  and  mining  property  by  the  said  Baker  shall 
not  be  interfered  with  or  disturbed  by  the  said  Baird  or  the 
said  the  California  Powder-works. 

''YIII.  It  is  further  understood  and  agreed,  that  said 
Baker  shall  have  the  privilege,  at  any  time  within  six  (6) 
months  from  the  date  of  the  sale  under  the  two  first-named 
judgments,  to  pay  to  the  said  the  California  Powder-works 
the  amount  of  said  judgments,  interest,  and  costs,  including 
expenses  of  sale,  and  receive  on  such  payments  assignments 
from  said  Baird  of  the  said  three  certificates  of  sale. 
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In  witness  whereof  the  parties  hereto  have  hereanta  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 
(Signed)      "  B.  F.  Bakeb.  [Seal .  ] 

"J.  H.  Baikd.  [Seal.] 

**Tee  Calefobnia  Powdeb-wobes,    [Seal.] 
''By  J.  H.  Baibd,  President. 
''John  F.  Lohse,  Secretary." 

10.  That  afterwards,  to  wit,  on  or  abont  the  twenty-fifth 
day  of  October,  1878,  the  said  defendant  Baker,  with  the 
advice  and  assistance  of  said  Chapman,  made  and  entered 
into  another  contract  with  the  said  the  California  Powder- 
works  and  the  said  J.  H.  Baird,  president  and  trastee  of 
the  said  the  California  Powder-works,  as  aforesaid,  which 
last-named  contract  was,  at  the  time  of  its  execntiou,  at- 
tached to  and  made  a  part  of  the  contract  last  above  set 
forth. 

Said  last-mentioned  contract  is  in  the  words  and  figures 
following,  to  wit: 

"Whereas,  heretofore,  to  wit,  on  the  twelfth  day  of 
October,  1878,  B.  F.  Baker,  as  the  party  of  the  first  part, 
aud  the  California  Powder-works,  as  the  party  of  the  sec- 
ond part,  and  J.  H.  Baird,  as  the  party  of  tbe  third  part, 
made  and  entered  into  a  contract,  in  writing,  to  which  this 
instrument  is  attached,  of  and  concerning  tbe  Pioneer  mine 
and  certain  judgments  theretofore  rendered  against  the 
Pioneer  Mining  Company,  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  California. 

"And  whereas,  the  said  B.  F.  Baker,  the  party  of  the 
first  part  to  said  agreement,  has  not  fully  and  in  all  repectd 
carried  out  the  said  contract,  and  did  not  bid  the  said  prop- 
erty off  at  the  sheriff's  sale  of  the  same  for  the  sum  of  one 
hundred  thousand  dollars,  aud  did  not  take  of  and  from  the 
said  sheriff  a  certificate  of  sale  therefor,  and  has  not  assigned 
tbe  said  certificate  of  sale  to  the  said  Baird,  as  agreed  iu 
said  agreement. 

"Now,  therefore,  the  said  contract  and  agreement  made 

as  aforesaid  is,  by  the  mutual  consent  of  all  tbe  parties 

thereto,  modified  in  tbe  particulars  hereinafter  set  forth, 

"d  the  failure  of  the  said  Baker  to  keep  the  same  is  hereby 
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waived;  and  the  said  parties  hereby  agree  that  the  judgment 
obtained  by  the  said  B.  F.  Baker  against  the  said  Pioneer 
Mining  Company,  on  the  twenty-sixth  day  of  August,  1878, 
in  the  twelfth  district  conrt,  in  the  city  and  county  of  Sau 
Francisco,  for  the  sum  of  one  hundred  thousand  dollars, 
and  all  the  right,  title,  and  interest  tbereuntp,  shall  be 
assigned  to  the  said  J.  H.  Baird,  in  lieu  of  the  sheriff's  cer- 
tificate of  sale,  for  the  purpose  of  securing  the  payment  of 
Baker's  note;  and  the  said  Baird  shall  convey  the  said  mine 
and  mining  property,  and  all  of  the  same,  to  Daniel  Titus, 
instead  of  B.  F.  Baker,  as  agreed  in  said  agreement,  and 
the  said  Daniel  Titus  shall  unite  with  the  said  B.  F.  Baker 
in  the  said  mortgage  on  said  property  to  secure  the  note  of 
the  said  B.  F.  Baker,  for  the  amount  and  for  the  purpose 
set  forth  in  said  agreement.  The  said  conveyance  by  said 
Baird  of  said  mine  and  mining  property  to  the  said  Daniel 
Titus  shall  be  made  as  soon  as  the  sheriff's  deeds  therefor, 
under  the  sale  of  said  property,  shall  have  been  received  by 

the  said  J.  H.  Baird. 

*'B.  F.  Bakeb, 

••J.  H.  Baird, 

[Seal.]  "The  California  Powder- works, 

*'By  J.  H.  Baird,  President. 
"Witness: 

"Joseph  Powning, 

"Ebbnezer  Scott." 

11.  At  the  time  of  making  the  contract  last  herein  above 
set  forth,  the  said  B.  F.  Baker  was  embarrassed  and  largely 
in  debt,  and  the  said  Daniel  Titus  was  an  attornev  at  law 
and  the  retained  attorney  of  both  the  said  W.  S.  Chapman 
and  said  B.  F.  Baker,  and  on  the  advice  of  said  Titus,  by 
the  reason  of  the  indebtedness  and  embarrassment  of  said 
Baker,  the  deed  of  the  said  mine  was  agreed  to  be  made  to 
the  said  Titus,  instead  of  the  said  Baker,  in  said  contract. 

12.  That  after  the  said  sale  on  said  judgments  of  the 
California  Powder-works  described  in  said  contract  of  Oc- 
tober 12,  1878,  herein  above  set  forth,  and  before  the  time 
for  redemption  from  said  sale  had  expired,  at  the  request  of 
said  Baker,  and  to  enable  him  to  obtain  possession  of  said 
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mine,  tberenpon,  to  wit,  on  the  first  day  of  Noyember,  1878, 
the  said  Pioneer  Mining  Company  made,  ezeonted,  and  de- 
liyered  to  said  Baker  a  lease  of  said  mine;  and  the  said 
Baker  entered  into  immediate  possession  of  said  mine,  and 
all  the  property  connected  therewith,  nnder  said  lease,  and 
has  ever  since  remained  in  such  possession;  which  said 
lease  is  in  the  words  and  figures  following,  to  wit: 

**  This  indenture,  made  the  first  day  of  November,  in  the 
year  of  onr  Lord  one  thousand  eight  hundred  and  seventy- 
eight,  witnesseth:  That  the  Pioneer  Mining  Company,  a 
corporation  organized  under  the  laws  of  the  state  of  Cali- 
fornia, the  party  of  the  first  part,  do  hereby  lease,  demise, 
and  let  unto  Benjamin  F.  Baker,  of  Alameda  county,  and 
state  of  California,  the  Pioneer  mine,  situate,  lying,  and 
being  in  the  county  of  Sierra,  and  stat«  of  California,  and 
all  water  rights,  ditches,  and  flumes  belonging  thereto  or 
connected  therewith,  and  all  the  fixtures  of  said  mine. 

"  To  have  and  to  hold  for  the  term  of  six  months,  to  wit, 
from  the  first  day  of  November,  1878,  to  the  first  day  of 
May,  1879,  yielding  and  paying  therefor  the  rent  of  five 
hundred  dollars,  gold  coin  of  the  United  States  of  America, 
and  the  said  lessee  promises  to  pay  the  said  rent  in  suck 
and  as  follows,  to  wit,  on  the  expiration  of  said  term  to 
credit  the  said  rent  of  five  hundred  dollars  on  a  certain 
judgment  against  the  said  Pioneer  Mining  Company  for  one 
hundred  thousand  dollars,  and  now  owned  by  said  Baker, 
and  to  pay  the  rent  as  above  stated  during  the  term;  also 
the  rent  as  above  stated  for  such  further  time  as  the  lessee 
may,hold  the  same,  and  not  make  or  suffer  any  waste  thereof, 
nor  lease,  nor  underlet,  nor  permit  any  other  person  or  per- 
sons to  occupy  or  improve  the  same,  or  make  or  suffer  to 
be  made  any  alteration  therein,  but  with  the  approbation 
of  the  lessor  thereto,  in  writing,  having  been  first  obtained, 
and  that  the  lessor  may  enter  to  view  and  make  improve- 
ments, and  to  expel  the  lessee  if  he  shall  fail  to  pay  the 
rent  as  aforesaid  or  make  or  suffer  any  strip  or  waste 
thereof. 

''And  should  default  be  made  of  or  in  the  payment  of 
any  portion  of  said  rent  when  due  and  for days  there- 
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after^  the  said  lessor,  agent  or  attorney  may  re-enter  and 
take  possession  and  at  option  terminate  this  lease. 
*' Pioneer  Mining  Compani. 

"By  Wm.  8.  Chapman,  President,         [Seal.] 
**  Fred.  W.  Hadlet,  Secretary.         [Seal.] 
"Signed,  sealed,  and  delivered  in  presence  of  Daniel 
Titus." 

12.  Afterwards,  on,  to  wit,  the  twentieth  day  of  December, 
1878,  in  consideration  of  the  facts  hereinbefore  set  forth,  a 
final  agreement  was  made  in  which  all  the  previous  under- 
standings and  agreements  hereinbefore  set  forth  were 
merged;  said  final  agreement  was  executed  as  a  mortgage 
whereby  the  said  Pioneer  mine  and  property  of  said  Pioneer 
Mining  Company  were  mortgaged  to  secure  the  payment  to 
said  defendant  Baker  for  the  various  sums  and  money  to 
become  due  at  the  time  therein  mentioned,  which  said 
mortgage  contract  is  in  the  words  and  figures  following,  to 
wit: 

**  Memorandum  of  agreement,  made  and  entered  into  this 
twentieth  day  of  December,  1878,  by  and  between  B.  F.  Ba- 
ker, of  the  county  of  Alameda,  and  state  of  California,  the 
party  of  the  first  part,  and  William  S.  Chapman,  of  the  city 
and  county  of  San  Francisco,  and  A.  L.  Sayre,  of  the  county 
of  Fresno,  and  state  of  California,  the  parties  of  the  second 
part,  witnesseth :  Whereas  the  Pioneer  Mining  Company, 
a  corporation  organized  under  the  laws  of  the  state  of  Cali- 
fornia, is  the  owner  of  certain  mining  property,  and  mining 
claims  and  water  rights  in  Sierra  county,  state  of  California, 
known  as  the  Pioneer  mining  claims,  and  certain  personal 
property  and  fixtures  connected  therewith,  and  now  on  said 
mining  claims,  or  near  thereto;  and  whereas  the  said  party 
of  the  first  part  recovered  a  judgment  and  decree  against 
said  Pioneer  Mining  Company  in  the  twelfth  district  court 
in  the  city  and  county  of  San  Francisco,  on  the  twenty-sixth 
day  of  August,  1878,  for  the  sum  of  one  hundred  thousand 
dollars  and  costs,  and  directing  the  mining  property  to  be 
sold  to  satisfy  the  said  decree  and  judgment;  and  whereas 
the  Bank  of  La  Porte  recovered  a  judgment  against  the  said 
Pioneer  Mining  Company  in  the  tenth  district  court,  county 
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of  Sierra,  and  state  aforesaid,  on  tiie  tenth  day  of  Noyem* 
ber,  1877,  for  the  sam  of  four  thonsand  seyen  hundred  and 
seven tj-seyen  dollars  and  costs;  and  whereas  the  California 
Powder-works  recovered  a  judgment  against  the  said  Pio- 
neer Mining  Company  in  the  twelfth  district  court  in  and 
for  the  city  and  county  of  San  Francisco,  state  aforesaid,  on 
the  fifteenth  day  of  April,  1878,  for  the  sum  of  sixteen  thou- 
sand five  hundred  and  twenty-two  doUars  and  eighty-five 
cents  and  costs;  and  whereas  one  Ah  Sem  recovered  a  judg- 
ment in  the  tenth  district  court,  in  said  state,  against  the 
said  Pioneer  Mining  Company  for  one  thousand  one  hundred 
and  fifty-seven  dollars  and  sixty-two  cents  and  costs;  and 
whereas,  divers  other  persons  have  claims  and  demands 
against  the  said  Pioneer  Mining  Company  in  large  sums  of 
money;  and  whereas  the  said  mining  property,  fixtures,  and 
personal  property  of  the  said  mining  company,  were  sold 
under  the  said  judgments  and  decree  by  the  8heri£f  of  Sierra 
county  to  satisfy  the  same,  on  the  twenty-first  and  twenty- 
second  days  of  October,  1878,  and  subsequently  thereto; 
and  whereas  the  said  party  of  the  first  part  has  made  and 
entered  into  a  contract  with  the  said  California  Powder- 
works  and  John  H.  Baird,  by  which  it  was  agreed  among 
them,  among  other  things,  that  if  the  said  property  was  not 
redeemed,  that  the  same  should  be  conveyed  to  the  said 
party  of  the  first  part  on  the  receipt  of  the  sheriff's  deed 
therefor,  and  thereupon  the  said  party  of  the  first  part 
should  execute  to  the  said  the  California  Powder-works  a 
mortgage  on  said  mine  for  the  amount  of  the  said  two  judg- 
ments, to  wit,  the  judgment  in  favor  of  the  Bank  of  La 
Porte  and  the  judgment  in  favor  of  the  said  the  California 
Powder-works,  to  secure  the  payment  thereof  in  thirty 
months  from  the  date  of  the  same — 

"Now,  therefore,  in  consideration  of  the  premises,  it  is 
agreed  by  and  between  the  parties  hereto  that  the  said  par- 
ties of  the  second  part  shall  have  the  right  and  privilege  to 
redeem  the  said  mining  property  at  any  time  within  four 
years  from  the  date  hereof,  on  the  following  terms  and  con- 
ditions, to  wit,  on  the  full  payment  to  the  said  party  of  the 
first  part  of  the  said  three  judgments,  costs,  interest,  and 
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expenses,  to  iriti  the  jadgment  in  favor  of  the  said  first 
party  of  one  hundred  thousand  dollars,  costs,  and  interest; 
the  judgment  in  favor  of  the  Bank  of  La  Porte,  for  the  four 
thousand  seven  hundred  and  seven tynseven  dollars,  interest 
and  costs;  and  the  said  judgment  in  favor  of  the  said  the 
California  Powder-works,  interest  and  costs,  and  any  and 
all  other  judgments  and  costs  that  may  be  hereafter  ren- 
dered against  the  said  Pioneer  Mining  Company,  and  any 
and  all  demands  and  claims  against  the  said  Pioneer  Mining 
Company,  which  the  said  party  of  the  first  part  may  pay  or 
cause  to  be  paid,  with  the  consent  of  the  parties  of  the  sec- 
ond pai*t,  and  interest  on  all:  such  sums  from  the  date  of 
payment,  at  the  rate  of  one  per  ceot  per  month,  and  on  the 
further  payment  to  the  said  party  of  the  first  part  of  all  the 
sums  of  money  he  may  lay  out  or  expend  on  the  said  mine 
in  working  and  developing  the  same  or  in  acquiring  water 
rights  with  the  consent  of  the  parties  of  the  second  part, 
for  the  use  of  said  mine,  and  tools  and  material  and  a  rea- 
sonable compensation  for  the  service  of  said  party  in  work- 
ing and  developing  the  said  mine,  the  said  parties  of  the 
second  part  to  have  the  credit  on  such  payments  by  them 
to  be  made  to  the  said  party  of  the  first  part  as  aforesaid 
of  the  gross  products  and  receipts  from  the  working  of  the 
said  mine,  and  the  proceeds  of  the  sale  of  any  portion 
thereof  made  by  the  said  party  of  the  first  part.  It  is 
further  agreed  that  the  said  party  of  the  first  part  shall 
have  the  immediate  and  continued  possession  of  said  mine 
and  mining  property  and  fixtures.  It  is  further  agreed  that 
the  said  party  of  the  first  part  shall  keep  books  of  accounts, 
in  which  shall  be  entered  all  receipts  and  disbursements  of 
money  in  the  working  and  development  of  said  Pioneer 
mine,  which  books  shall  at  all  times  be  open  to  the  inspec- 
tion of  said  parties  of  the  second  part,  and  that  the  said 
party  of  the  first  part  shall  render  to  the  said  parties  of  the 
second  part  annually,  and  after  each  clean-up  of  and  from 
said  mine,  a  full,  true,  and  correct  statement  of  the  same. 
'*  That  the  party  of  the  first  part  shall  not  sell  or  encum- 
.  ber  the  said  mine  without  the  written  consent  of  the  said 
parties  of  the  second  part  first  obtained. 
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''Aod  it  is  farther  agreed,  by  and  between  the  parties 
hereto,  that  if  the  said  second  parties  shall  not  redeem  the 
said  property  as  herein  provided,  and  within  the  said  time, 
to  wit,  fonr  years,  they,  the  said  second  parties,  shall  haye 
the  right  and  privilege  to  redeem  the  said  property  at  the 
expiration  of  the  said  fonr  years,  by  paying  to  the  said 
party  of  the  first  part,  in  United  States  gold  coin,  one  half 
of  the  said  several  snms  hereinbefore  mentioned  and  agreed 
upon  as  the  snms  to  be  paid  to  redeem  the  said  property  as 
aforesaid,  and  execnting  a  mortgage  thereon  on  same  prop- 
erty io  the  said  party  of  the  first  part,  payable  in  one  year 
from  the  date  thereof,  for  the  balance  of  the  said  several 
sums  to  be  paid  to  the  party  of  the  first  part  to  redeem  the 
said  property  as  aforesaid,  and  the  said  mining  property, 
when  so  redeemed  as  aforesaid,  shall  be  conveyed  to  the 
said  parties  of  the  second  part  by  the  said  party  of  the  first 
part.  It  is  understood  and  agreed  that  all  obligations 
created  by  and  under  this  agreement  shall  bind  the  heirs, 
executors,  administrators,  and  assigns  of  the  parties  hereto, 
and  that  all  rights  hereunder  shall  inure  to  the  heirs,  exec- 
utors, administrators,  and  assigns  of  the  parties  hereto  in 
whose  favor  the  same  are  established. 

(Signed)  '<B.  F.  Baeeb, 

"  W.  S.  Chapman, 
"A.  L.  Satbb." 

13.  The  said  William  S.  Chapman  and  A.  L.  Sayre, 
named  in  said  mortgage  contract  of  December  20, 1878,  last 
hereinabove  set  forth,  constituted  a  majority  of  the  board 
of  trustees  of  said  Pioneer  Mining  Company,  and  owned 
forty-seven  forty-eighths  of  the  stock  of  said  company,  and 
had  power  as  such  trustees  and  stockholders  to  make  such 
mortgage  contract  for  and  on  behalf  of  said  company,  and 
did  make  said  mortgage  contract  for  the  use  and  benefit  of 
said  company.  And  before  making  the  conveyance  and 
assignment  to  this  plainti£f  hereinafter  mentioned,  the  said 
Pioneer  Mining  Company,  by  a  unanimous  vote  of  all  the 
said  trustees  of  said  company,  assumed,  adopted,  and  rati- 
fied said  mortgage  contract,  and  all  the  acts  of  the  said  Chap- 
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maUy  done  or  performed  in  parsnanoe  of  or  io  relation 
thereto. 

14.  Afterwards,  to  wit,  on  or  about  the  twenty-ninth  day 
of  April,  1879,  in  pursuance  of  the  said  oontracts  between 
the  said  defendant  Baker  and  the  said  the  California  Pow- 
der-works, and  J.  H.  Baird,  hereinaboye  set  forth,  said 
Pioneer  mine  was  conveyed  by  sheriff's  deed  to  the  said  J. 
H.  Baird,  and  by  the  said  Baird  the  said  Pioneer  mine  was 
thereafter  conveyed  to  the  said  Daniel  Titus,  to  be  held  by 
him  as  trustee,  subject  to  the  various  contracts  hereinbefore 
set  forth,  and  subject  particularly  to  the  provisions  of  said 
contract  of  December  20,  1878,  and  afterwards,  to  wit,  on 
the  fifteenth  day  of  September,  1882,  the  said  Daniel  Titus 
made  and  executed  a  deed  of  said  Pioneer  mine  and  prop- 
erty to  said  Baker,  which  said  deed,  by  the  terms  thereof, 
was  made  subject  to  a  mortgage  to  the  California  Powder- 
works  for  twenty-four  thousand  five  hundred  and  eighty- 
nine  dollars,  being  the  balance  then  due  on  a  mortgage 
made  by  said  Titus,  hereinafter  mentioned;  also  subject  to 
a  mortgage  made  by  said  Titus  and  Baker,  with  the  consent 
of  said  Chapman,  to  Morgan  and  Donahue,  hereinafter 
mentioned;  and  also  subject  ''to  the  rights  of  William  S. 
Chapman  and  A.  L.  Sayre,  as  evidenced  by  a  written  agree- 
ment made  by  said  party  of  the  second  part  [defendant 
Baker],  and  said  Chapman  and  Sayre,  bearing  date  the  twen- 
tieth day  of  December,  1878,"  which  last  mentioned  agree- 
ment is  the  said  mortgage  contract  hereinbefore  set  forth. 

That  on  or  about  the  said  twenty-ninth  day  of  April, 
1879,  the  said  Titus,  after  receiving  a  conveyance  of  the 
said  Pioneer  mine  from  the  said  J.  H.  Baird,  trustee  of  the 
California  Powder-works,  as  aforesaid,  made  and  delivered 
to  said  Baird  for  said  California  Powder-works,  a  mort- 
gage to  secure  the  payment  of  said  judgments,  held  by  said 
the  California  Powder-works,  and  costs,  interests,  and 
commissions  which  had  accrued  in  pursuance  of  said  con- 
tracts between  the  said  defendant  Baker  and  the  said  Baird 
and  the  said  the  California  Powder-works,  hereinabove  set 
forth.  The  money  secured  by  said  mortgage  to  become 
due  and  payable  within  thirty  months  from  the  date  thereof. 
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16,  At  the  inatnrity  of  said  mortgage  to  the  said  Baird 
and  said  California  Powder-works,  the  said  Baker  failed  to 
pay  the  same  or  anj  part  thereof,  and  said  mortgage  was 
abont  to  be  foreclosed,  whereupon  the  said  Chapman  paid 
thereon  the  snm  of  ten  thousand  dollars;  and  in  considera- 
tion of  snch  payment,  said  California  Powder-works  ex- 
tended the  time  for  the  payment  of  the  balance  dne  on  said 
mortgage  for  one  year.  At  the  expiration  of  said  extension 
of  one  year,  the  said  defendant  Baker,  with  the  written 
consent  of  said  Chapman,  made  a  mortgage  on  said  Pioneer 
mine  to  Messrs.  Morgan  and  Donahue,  and  npon  said  mort- 
gage obtained  suffioievt  money  to  pay  in  fall  the  amount 
due  on  the  mortgage  to  the  said  California  Powder-works, 
and  with  said  money  did  pay  and  discharge  said  last-named 
mortgage;  but  the  mortgage  to  Messrs.  Morgan  and  Dona- 
hue still  remains  unpaid  and  a  lien  upon  said  mine. 

17.  Afterwards,  and  before  the  expiration  of  the  four 
years  mentioned  in  said  mortgage  contract  of  December  20, 
1882,  above  set  forth,  said  Baker  extended  all  the  terms 
and  provisions  of  said  contract  by  a  written  agreement, 
dated  December  16, 1882.  Said  written  agreement  is  in  the 
words  and  figures  following,  to  wit: 

**  Whereas,  heretofore,  viz.,  December  20, 1878,  an  agree- 
ment was  entered  into  between  myself,  W.  S.  Chapman, 
and  A.  L.  Sayre,  whereby  I  agreed  with  the  said  Chapman 
and  Sayre  that  a  redemption  might  be  made  by  them  within 
four  years  from  that  date,  of  certain  mining  property  situ- 
ated in  Sierra  county,  in  this  state,  commonly  known  as  the 
Pioneer  mine,  and  belonging  at  one  time  to  the  Pioneer 
Mining  Company  (a  corporation),  under  the  terms  and  con- 
ditions set  forth  in  said  Agreement;  and  whereas,  it  has 
been  agreed  between  the  parties  thereto  that  the  time  within 
which  the  said  redemption  may  be  made  shall  be  extended 
to  and  including  the  first  day  of  July,  A.  D.  1883,  it  is  now, 
in  consideration  of  the  premises,  by  me,  the  undersigned 
Benjamin  F.  Baker,  agreed,  and  I  do  hereby  agree  to  and 
with  the  said  W.  S.  Chapman  and  A.  L.  Sayre,  that  the 
time  within  which  they  may  redeem  the  said  property  is 
hereby  extended  until  the  first  day  of  July,  A.  D.  1888,  and 
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that  tbey  may  at  any  time  prior  to  the  said  first  day  of  July, 
A.  D.  1883,  redeem  the  said  mining  property  under  and  in 
accordance  ^^ith  the  terms  named  in  said  agreement  of  De- 
cember 20,  1878;  it  being  intended  hereby  that  the  said 
agreement  of  December  20,  1878,  shall  be  read  and  con- 
strued in  all  respects  as  though  the  first  day  of  July,  A.  D. 
1883,  were  named  therein  as  the  limit  of  the  time  within 
which  the  redemption  therein  provided  for  might  be  made, 
instead  of  the  period  of  four  years  from  the  date  of  said 
instrument. 

''In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  at  San  Francisco,  California,  this  sixteenth  day  of  De- 
cember, A.  D.  1882.  B.  F.  Bakeb.     [Seal.] 

"In  presence  of  Balph  C.  Harrison.'* 

18.  That  the  said  Baker  has  been  in  possession  of  said 
mine  and  property  since  the  1st  day  of  November,  1878,  and 
has  worked  and  mined  the  same,  and  has  received  from  the 
proceeds  thereof,  according  to  the  information  and  belief 
of  this  plaintiff,  more  than  the  sum  of  two  hundred  thou- 
sand dollars,  and  more  than  sufficient  to  satisfy  all  demands 
of  the  said  Baker  under  said  mortgage  contract  of  Decem- 
ber 20,  1878,  above  set  forth,  or  under  any  other  contract 
or  agreement  either  expressed  or  implied,  and  that  there  is 
now  in  the  hands  of  said  Baker,  from  the  proceeds  of  said 
mine,  a  large  amount  of  money  belonging  to  this  plaintiff. 

19.  The  said  Baker  has  hitherto  neglected  and  refused, 
and  still  neglects  and  refuses,  to  furnish  to  said  Chapman 
and  Sayre,  or  either  of  them,  or  to  the  said  Pioneer  Mining 
Company,  any  statement  of  his  receipts  and  disbursements 
in  working  said  mine,  after  each  clean-up,  or  at  all,  or  to 
account  for  the  proceeds  of  said  mine  received  by  him,  or 
to  apply  the  same,  or  any  part  thereof,  to  the  payment  of 
the  indebtedness  to  the  said  the  California  Powder-works 
mentioned  in  said  contract  of  December  20,  1878,  or  to 
credit  said  proceeds  to  the  said  Chapman  and  Sayre,  or 
either  of  them,  or  to  said  Pioneer  Mining  Company. 

20.  On  the  twenty-eighth  day  of  June,  1883,  and  before 

the  expiration  of  the  said  extension  of  time  of  said  mortguge 

contract  of  December  20,  1878,  said  William  S.  Chapman 
36 
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demanded  of  defendant  Baker  a  statement  of  accounts  of 
bis  receipts  and  disbursements  in  working  said  mine,  and 
in  carrying  oat  the  provisions  of  said  mortgage  contract, 
and  then  and  there  offered  to  redeem  said  mortgage,  and 
tendered  to  the  said  defendant  Baker  all  sums  of  money 
which  might  be  due  him  under  said  mortgage  contract, 
as  shown  by  such  statement  of  accounts,  and  demanded 
a  deed  of  said  mine  and  property;  that  defendant  Baker 
then  and  there  refused  to  render  such  account,  or  any  tic- 
count,  to  the  said  Chapman  and  Sayre,  or  either  of  them, 
or  to  the  said  Pioneer  Mining  Company,  and  then  and  there 
refused  to  accept  such  tender,  or  any  tender  that  might  be 
made  to  redeem  said  mine  from  said  mortgage,  or  to  make 
a  deed  for  the  same  upon  such  redemption;  that  on  the 
contrary,  he,  the  defendant,  asserted  and  maintained,  and 
still  asserts  and  maintains,  that  he  is  the  absolute  owner  of 
said  mine  and  property. 

21.  Plaintiff  alleges  that  it  has  always  been  ready  and 
willing,  and  is  now  ready  and  willing,  and  hereby  tenders 
and  offers,  to  pay  all  sums  of  money  that  may  be  found  due 
defendant  Baker  upon  an  accounting  had  by  this  honorable 
court. 

22.  Plaintiff  alleges  that  on  the  twenty-first  day  of  Novem- 
ber, 1883,  the  said  Pioneer  Mining  Company,  for  a  valuable 
and  full  consideration,  conveyed  to  this  plaintiff  the  said 
Pioneer  mine,  and  all  the  property  of  said  Pioneer  Mining 
Company,  situated  in  Sierra  county,  California,  and  also, 
for  a  like  valuable  consideration,  sold,  transferred,  and  as- 
signed to  this  plaintiff  all  its  rights  of  action  against  any 
and  all  persons  whomsoever,  and  particularly  its  rights  of 
action  on  each  and  all  of  the  contracts,  writings,  and  agree- 
ments hereinbefore  set  forth. 

23.  The  said  Pioneer  mine  is  a  gold  mine,  and  is  only 
valuable  for  the  gold  contained  therein.  The  defendant  is 
now  working,  mining,  and  removing  the  gold  from  said 
mine,  and  taking  away  the  substance  of  the  estate,  and 
threatens  to  continue  so  to  do.  The  defendant  Baker,  dur- 
ing the  time  he  has  been  in  possession  and  working  said 
mine,  has  retorted  the  amalgam  containing  the  gold  from 
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said  mine  in  secret^  and  bas  not  permitted  any  person  to 
witness  snob  retorting,  and  bas  tbtis  made  it  impossible  to 
prove  tbe  amount  of  gold  received  by  bim  from  said  mine 
by  any  disinterested  witness,  and  tbe  defendant  Baker 
tbreatens  to  continue  sncb  secret  retorting,  and  will  con- 
tinue so  to  do.  Tbe  defendant  Baker  is  insolvent,  and  bas 
DO  property  subject  to  execution,  except  bis  wrongful  pos- 
session of  said  mine;  and  if  be  is  permitted  to  continue  to 
work  said  mine  and  remove  tbe  gold  tberefrom,  plaintiff 
will  suffer  irreparable  injury  and  damage  for  wbiob  it  bas 
no  remedy. 

,  Wberefore  said  plaintiff  prays  tbat  it  be  adjudged  and 
decreed  by  tbis  bonorable  court  tbat  tbe  defendant  Baker 
bolds  tbe  title  to  said  Pioneer  mining  claims  and  property 
in  trust  for  tbis  plaintiff,  tbe  Pioneer  Gold  Mining  Com- 
pany, and  tbat  said  Baker  be  required  by  tbe  judgment  of 
said  court  to  convey  by  good  and  sufficient  deed  all  said 
mining  claims  and  property,  and  tbat  said  Baker  be  re^ 
quired  to  account  to  and  witb  tbis  plaintiff  for  all  the  money 
and  proceeds  realized  or  taken  from  said  mining  claims  and 
property  by  said  Baker  since  the  twenty-second  day  of  Au- 
gust, 1879. 

That  during  tbe  pendency  of  tbis  action  said  defendant 
Baker  be  restrained  and  enjoined  from  working  said  mine, 
or  interfering  with  the  same  in  any  way,  and  for  such  other 
and  further  relief  in  the  premises  as  may  be  just. 

The  complaint  was  duly  verified. 

ANSWBB. 

For  answer  to  the  complaint  of  the  plaintiff  in  the  above- 
entitled  action,  B.  F.  Baker,  the  defendant  therein,  makes 
the  following  denials,  admissions,  and  allegations: 

He  has  not  sufficient  information  or  belief  upon  the  sub- 
ject to  enable  him  to  answer  the  allegation  in  said  com- 
plaint that  the  plaintiff  '*is  or  bas  been,  since  the  seven- 
teenth day  of  November,  1883,  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  state  of  Nevada;**  and 
upon  that  ground,  and  for  want  of  such  information  and 
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and  the  said  dedaction  from  the  oompaoy's  indebtedness  to 
Lim,  there  was  no  other  consideration  than  the  aforesaid 
promises  of  said  Pioneer  Mining  Company  to  complete  said 
canal  and  pnt  said  mine  in  good  working  order  as  a  first- 
class  hydraulic  mine  within  eighteen  months  after  the  date 
of  said  contract,  and  to  give  defendant  possession  of  the 
mine  in  case  of  failure  to  pay  him  one  hundred  thousand 
dollars  within  three  years. 

And  he  further  alleges  that  said  Pioneer  Mining  Com- 
pany failed  and  refused  to  perform  the  conditions  of  said 
contract  A  to  be  performed  on  its  part,  in  the  following 
particulars,  viz.:  It  did  not,  within  eighteen  months  after 
the  date  of  said  contract,  or  at  any  time,  erect,  finish,  or 
complete  the  Kanyon  and  Nelson  creek  ditches,  known  as 
the  Sierra  canal.  Nor  did  it  eyer  dig  or  erect  more  than 
half  of  said  ditches  or  canal.  Nor  did  it  within  eighteen 
months  after  the  date  of  said  contract,  or  ever,  put  or  keep 
said  Pioneer  mine  in  good  working  order  as  a  firat-class 
hydraulic  mine,  or  in  any  kind  of  working  order. 

How  much  money  said  Pioneer  Mining  Company  ex-* 
pended  in  building  said  ditches  and  in  attempting  to  pnt 
said  mine  in  working  order,  this  defendant  does  not  know: 
of  his  own  knowledge,  but  according  to  his  information 
and  belief,  he  denies  that  it  expended  for  those  purposes 
over  forty-five  thousand  dollars,  or  that  it  expended  for 
either  of  those  purposes  any  money  or  labor  after  the  month 
of  August,  1877,  although  it  did  a  little  ineffectual  mining 
on  the  Gardner  Point  mine  in  the  spring  of  1878,  by  means 
of  a  little  water  then  collected  during  the  flush  part  of  the 
water  season.  At  the  close  of  this  work  in  the  early  part 
of  the  summer  of  1878,  said  Pioneer  Mining  Company  en« 
tirely  suspended  work  for  any  purpose,  and  at  the  same 
time  entirely  suspended  payment  of  its  debts. 

At  the  time  it  so  suspended  work  and  payment,  it  was 
indebted  to  the  California  Powder-works,  the  Bank  of  La 
Porte,  and  one  Ah  Leen — a  Chinaman — and  other  persons, 
not  including  this  defendant,  in  a  sum  exceeding  thirty-one 
thousand  dollars,  more  than  twenty-one  thousand  dollars  of 
which  indebtedness  had  been  reduced  to  judgments  against 
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said  company,  aud  liens  upon  said  mine;  and  said  company 
then  had  no  means  or  property  wherewith  to  pay  said  in- 
debtedness, except  said  mine  and  appurtenances.  At  that 
time  said  mine  had  not  been  opened  or  sufficiently  pros- 
pected to  enable  any  person  to  know  or  determine  whether 
or  not  it  was  of  any  intrinsic  valae,  and  its  market  valae, 
if  any  it  had,  did  not  exceed  twenty-fiye  thousand  dollars; 
yet  this  defendant,  and  he  alone,  so  far  as  he  is  informed, 
then  continued  to  believe,  as  he  had  believed  since  A.  D. 
1874,  that  a  proper  opening  and  prospecting  of  said  mine 
would  prove  it  to  be  of  great  intrinsic  value;  but  he  then 
had  not  sufficient  pecuniary  means  to  pay  the  indebtedness 
of  said  company,  and  was  under  the  necessity  of  allowing 
said  mine  to  be  sacrificed  for  said  debts  of  the  company 
other  than  that  owing  to  himself,  and  of  losing  his  said  de- 
mand of  one  hundred  thousand  dollars,  unless  he  could 
obtain  a  judgment  and  decree  of  a  competent  court  adjudg- 
ing his  said  demand  of  one  hundred  thousand  dollars  a  lien 
upon  said  mine  prior  to  the  lien  of  all  other  debts  of  said 
company. 

Under  these  circumstances,  on  the  thirteenth  day  of 
August,  1878,  he  commenced  his  suit  in  the  late  district 
court  of  the  twelfth  judicial  district  of  this  state,  and 
therein,  on  the  twenty-sixth  day  of  August,  1878,  obtained 
the  judgment  and  decree  against  said  Pioneer  Mining  Com- 
pany referred  to  in  the  written  instrument  dated  Decem- 
ber 20,  1878,  set  out  in  plaintiff's  complaint. 

After  the  commencement  of  his  said  suit  in  said  twelfth 
district  court  some  time  in  the  latter  part  of  August,  1878, 
William  S.  Chapman  complained  to  this  defendant  that,  as 
a  purchaser  of  said  mine  and  a  stockholder  in  said  Pioneer 
Mining  Company,  he  had  lost  a  large  sum  of  money,  and 
that  a  judgment  against  the  company  in  said  suit  in  the 
twelfth  district  court,  and  a  sale  upon  executions  of  the 
judgments  in  favor  of  the  California  Powder-works  and  the 
Bank  of  La  Porte,  would  deprive  him  of  all  chances  to  re- 
cover any  part  of  his  said  losses,  as  it  would  be  impossible 
for  the  Pioneer  Mining  Company  to  pay  its  debts,  or  to 
redeem  from  a  judicial  sale  of  its  property.    He  therefore 
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requested  this  defendant  to  make  with  bim  some  arrange- 
ment bj  which  he  might  recover  wholly,  or  in  part,  his  said 
losses  in  the  event  that  this  defendant  should  acquire  the 
title  to  said  mine  by  purchase  at  a  judicial  sale  thereof. 

In  response  to  this  complaint  and  request  of  said  Chap- 
man,  this  defendant  then  made  to  him  alone  a  verbal  pro- 
posal substantially  the  same  as  that  afterwards  made  to  him 
and  A.  L.  Sayre,  as  expressed  in  the  written  instrument 
dated  December  20,  1878,  set  out  in  plaintiff's  complaint, 
except  as  to  the  time  within  which  the  purchase  or  so-called 
redemption  of  said  mine  might  be  maile.  In  this  respect 
said  verbal  proposal  named  a  reasonable  time  instead  of 
four  years,  as  allowed  in  said  instrument  of  December  20, 
1878. 

Afterward,  on  or  about  the  thirtieth  day  of  October, 
1878,  said  Chapman  presented  to  this  defendant  a  written 
instrument  which,  as  defendant  lias  been  informed  and  be- 
lieves, he  had  procured  to  be  drawn  by  his  attorney,  John 
C.  Hall,  in  the  latter  part  of  August,  1878,  but  which  bore 
no  date  except  ''August,  1878,'*  leaving  a  blank  for  the  day 
of  the  month. 

On  the  thirtieth  day  of  October,  1878,  defendant  submit- 
ted this  last  above-mentioned  instrument  to  his  attorney, 
Daniel  Titus,  and  asked  his  advice  as  to  its  legal  effect  and 
as  to  the  propriety  of  signing  the  same.  Whereupon,  after 
advising  this  defendant  not  to  sign  or  make  any  agreement 
of  the  kind,  said  Titus  suggested  several  changes  or  amend- 
ments of  said  instrument,  and  then  made  such  changes  by 
erasures  and  interlineations.  As  thus  changed,  this  defend- 
ant then  (October  30,  1878),  and  not  before,  signed  said 
instrument  and  left  it  with  said  Titus,  but  then  instructed 
said  Titus  not  to  deliver  it  until  further  instructions  so  to 
do,  as  defendant  was  not  entirely  satisfied  with  it,  and  de- 
sired further  time  to  consider  it.  The  next  information 
that  defendant  ^had  on  the  subject  was  that  Chapman  was 
not  satisfied  with  said  instrument  as  changed  by  Titus,  and 
that  he  declined  to  sign  it,  and  proposed  to  have  another 
instrument  drawn  which  would  be  satisfactory  to  both  par- 
ties.   And  this  defendant  alleges  that  the  instrument  set  out 
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in  plaintiff's  complaint,  and  therein  designated  "Agreement 
B/'  is  a  copy  of  said  instrument  as  changed  and  amended 
by  said  Titns;  but  that  it  does  not  show  the  said  erasures 
or  interlineations  made  by  said  Titns,  except  the  erasure  of 
the  word  "Angust,"  and  the  interlining  of  the  words  "Octo- 
ber" and  "30fch.*'  He  farther  says  that  at  the  time  of  sign- 
ing said  instrument  he  understood  and  belieyed,  as  it  is 
expressed  therein,  that  said  instrument  was  to  be  signed  by 
both  parties  thereto  before  it  could  become  operative,  and 
also  then  understood,  as  it  is  expressed,  that  it  was  to  be 
executed  in  duplicate;  but  he  alleges  that  he  signed  only 
one  "of  the  same  tenor, '^  and  that  said  Chapman  never 
signed  the  one  signed  by  this  defendant,  nor  any  other  of 
the  same  tenor. 

He  further  alleges  that  said  written  instrument  of  October 
30th  remained  in  the  custody  and  possession  of  said  Titus 
until  August,  1883,  when,  at  the  request  of  said  Chapman, 
said  Titus  delivered  it  to  him  without  the  knowledge,  con- 
sent, or  authority  of  this  defendant,  and  without  any  inten- 
tion on  the  part  of  said  Titus  that  such  delivery  was  for  the 
purpose  of  making  said  instrument  operative,  or  of  giving 
it  any  effect  as  a  contract. 

He  denies  that  said  instrument  of  October  30,  1878, 
designated  "Agreement  B''  in  said  complaint,  was  ever  exe- 
cuted or  delivered  by  or  to  either  party  thereto,  or  that  it 
ever  became  operative  or  of  any  effect  as  a  contract,  or  pro- 
posal, or  otherwise. 

He  further  denies  that  the  words  "30th"  and  "  October," 
or  either  of  them,  was  erased  after  the  execution  of  said 
instrument,  or  at  any  time  before  October  30,  1878. 

He  further  denies  that  said  agreement  B  was  made, 
designed,  or  intended  by  said  Chapman  for  the  use  or 
benefit  of  the  Pioneer  Mining  Company;  and  further  denies 
that  said  Pioneer  Mining  Company  ever  at  any  time  as- 
sumed or  ratified  said  agreement  B. 

He  further  denies  that  after  the  making  of  said  agree- 
ment B,  or  in  pursuance  thereof,  he  commenced  his  said 
suit  against  the  Pioneer  Mining  Company  in  said  twelfth 
district  court,  but  alleges,  on  the  contrary,  that  said  suit 
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was  commenced  indepeDdentlj  of  and  without  regard    to 
any  agreement  made  or  ooniemplated  with  said  Ohapman. 

In  this  connection,  he  farther  alleges  that  neither  the 
Pioneer  mining  claims,  nor  any  part  of  the  property  of  the 
Pioneer  Mining  Company,  was  ever  sold  under  or  by  virtae 
of  the  said  judgment  or  decree  obtained  against  said  Pio- 
neer Mining  Company,  in  said  tv^elfth  district  coart,  and 
he  disclaims  any  title  to  said  mining  claims  or  other  prop<* 
erty  under  or  by  yirtae  of  said  judgment  or  decree,  or  under 
or  by  virtue  of  any  process  or  execution  on  said  judgment 
or  decree. 

He  further  denies  that  the  Pioneer  Mining  Company  ever 
had  a  complete  defense,  or  any  defense,  to  said  action  of 
this  defendant  against  it  in  said  twelfth  district  court. 

He  farther  denies  that  on  the  ninth  day  of  August,  1878, 
or  at  any  other  time  before  November  1,  1878,  he  was  de» 
sirous  to  be  put  in  possession  of  said  Pioneer  mine,  or  to 
be  allowed  to  work  the  same,  or  that  he  ever -expressed  any 
such  desire  before  November  1,  1878,  when  he  obtained 
from  said  Pioneer  Mining  Company  the  lease  dated  Novem- 
ber 1,  1878,  set  out  in  plaintiff's  complaint. 

He  admits  that  on  the  twelfth  day  of  October,  1878,  he 
entered  into  the  contract  with  the  California  Powder- 
works,  set  out  in  said  complaint,  and  avers  that  he  did  so 
of  and  upon  his  own  motion  and  volition,  and  for  his  own 
sole  use  and  benefit,  and  without  advice  from  William  S. 
Chapman;  and  farther  avers  that  if  said  Chapman  in  any 
way  assisted  him  in  making  said  contract,  he  (defendant) 
was  not  and  is  not  aware  of  that  alleged  fact. 

He  also  admits  that  on  the  twenty-fifth  day  of  October, 
1878,  said  contract  with  the  California  Powder- works  was 
modified  by  the  parties  thereto,  as  appears  in  said  com- 
plaint; but  he  denies,  according  to  his  information  and 
belief,  that  sach  modification  or  new  contract  was  made 
with  or  induced  by  the  advice  or  assistance  of  William  S. 
Chapman. 

He  farther  denies  that  on  the  twenty-fifth  day  of  Octo- 
ber, 1878,  or  at  the  time  of  making  said  new  or  modified 
contract  with  the  California  Powder-works,  Daniel  Titus 
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was  the  retained  attorney  of  or  for  said  William  8.  Chap* 
man;  and  also  denies  that  the  deed  of  said  mine  was  agreed 
to  be  made  to  said  Titns  instead  of  this  defendant,  on  the 
advice  of  said  Titas,  or  that  said  Titns  so  advised. 

He  admits  that  on  the  twentieth  daj  of  December,  1878, 
he  signed  the  written  instrument  bearing  that  date,  a  copy 
of  which  is  set  ont  in  plaintiff's  complaint;  bnt  he  denies 
that  said  instrument  of  December  20,  1878,  was  executed 
as  a  mortgage  to  secure  the  payment  of  any  sums  or  sum 
of  money  due  or  to  become  due  to  this  defendant,  or  to 
any  other  person,  or  for  any  other  purpose  than  such  as 
are  expressed  in  said  instrument;  and  he  further  denies 
that  said  instrument  was  executed  in  consideration  of  any 
facts  set  forth  in  plaintiff's  complaint,  or  for  any  consider- 
ation whatever. 

He  admits  that  on  the  twenty-second  day  of  August, 
1876,  William  8.  Chapman  and  A.  L.  8ayre  acted  as 
trustees  of  said  Pioneer  Mining  Oompany,  and  that  they 
constituted  a  majority  of  those  who  then  acted  as  such 
trustees;  but,  according  to  his  information  and  belief,  he 
denies  that  they  were,  or  that  either  of  was,  ever  at  any 
time  elected  or  appointed  to  the  office  of  trustee  of  said 
company,  or  that  they,  or  either  of  them,  in  any  manner 
acted  as  such,  or  held  any  meeting  in  which  they  assumed 
or  pretended  to  act  at  such  trustees  between  the  twenty- 
second  day  of  August,  1876,  and  the  sixteeenth  day  of  No- 
vember, 1883.  And,  according  to  his  information  and 
belief,  he  further  denies  that  said  Chapman  and  8ayre  were 
trustees  of  said  Pioneer  Mining  Company,  or  had  any  right 
to  act  as  such,  or  were  in  any  trust  relation,  or  acted  in 
any  trust  relation  to  said  company  on  the  twentieth  day  of 
December,  1878,  or  at  the  time  of  the  making,  signing,  or 
execution  of  said  instrument,  dated  December  20,  1878,  set 
out  in  plaintiff's  complaint,  or  at  the  date  of  the  extension 
of  time  therein  set  forth. 

And  he  further  denies  that  said  instrument  of  December 
20, 1878,  was  made  or  executed  by  said  Chapman  and  Sayre, 
or  either  of  them,  for  the  use  or  benefit  of  said  Pioneer 
Mining  Company;  but  alleges,  on  the  contrary,  that  it  was 
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made,  and  was  intended  to  be  made^  by  said  Chapman  and 
Bajre  for  their  own  sole  use  and  benefit,  as  appears  not  only 
by  the  express  language  of  the  instrument  itself,  but  by  the 
fact,  which  this  defendant  avers  to  be  true,  that  on  or  about 
the  twenty-ninth  day  of  June,  1883,  said  Chapman  and 
Sayre  commenced  an  action  upou  said  instrument  in  their 
own  names  as  plaintiffs  and  for  their  own  use,  against  this 
defendant,  in  the  superior  court  of  the  county  of  Sierra, 
state  of  California,  and  filed  an  amended  complaint  therein 
in  the  month  of  July,  1883,  in  which,  among  other  things, 
they  alleged  that  they — Chapman  and  Bayre — made  and  en* 
tered  into  said  agreement  of  December  20,  1878,  **  as  par- 
ties of  the  second  part  thereto.'* 

The  principal  object  of  this  action  by  Chapman  and  Sayre 
was  to  enforce  a  specific  performance  of  said  contract  of 
December  20,  1878,  in  their  favor,  the  prayer  of  said 
amended  complaint  being  in  the  words  and  figures  follow- 
ing: 

**  Wherefore  these  plaintiffs  pray  that  an  accounting  be  had 

in  this  action  by  and  between  the  plaintiffs  and  the  defend- 
ant therein,  of  all  receipts  and  disbursements  of  said  defend- 
ant in  working  and  developing  said  mine,  that  the  balance 
which  may  be  found  to  have  been  received  by  defendant  in 
excess  of  his  necessary  disbursements  in  such  working  and 
developing  of  said  mine  may  be  deducted  from  the  amount 
required  to  be  paid  in  cash  by  plaintiffs,  to  wit,  one  half 
the  whole  amount  to  be  paid  if  such  balance  shall  not  ex- 
ceed such  half,  and  if  the  said  balance  shall  exceed  such  half 
the  purchase  money,  then  the  portion  so  in  excess  of  such 
half  the  purchase  money  to  be  paid  to  plaintiffs. 

''That  upon  payment  by  the  plaintiffs  of  any  portion  that 
may  then  remain  unpaid  of  one  half  the  purchase  or  redemp- 
tion money  required  by  the  agreement  hereinbefore  men- 
tioned, after  applying  thereto  the  balance  ascertained  as 
above,  received  by  defendant  from  the  clean-ups  from  said 
mine,  and  upon  the  execution  by  plaintiffs  as  mortgagors  to 
defendant  as  mortgagee  of  a  mortgage  of  the  said  Pioneer 
mine  and  mining  property,  in  said  agreement  mentioned, 
to  secure  the  paj^ment  of  the  remaining  half  of  the  purchase 
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moDey,  said  defendant  be  decreed  to  make,  exeonte,  and 
deliver  to  plaintiffs  a  good  and  sufficient  deed  of  grant  of 
said  mine  free  of  all  incumbrances.*' 

And  further  prayed  for  a  receiver,  and  for  such  other  and 
further  relief  as  might  seem  equitable. 

Said  amended  complaint  was  signed  by  George  A.  Nourse, 
as  attorney  for  plaintiffs,  and  was  verified  in  due  form  by 
the  oath  of  William  S.  Chapman. 

That  defendant  filed  his  answer  to  said  complaint,  and 
the  cause  was  set  for  trial  in  November,  1883;  but  before  it 
came  on  to  be  tried,  to  wit,  on  the  twentieth  day  of  Novem* 
ber,  1883,  on  motion  of  plaintiffs'  attorney  said  action  was 
dismissed  without  prejudice  to  another  action  for  the  same 
alleged  cause. 

He  admits,  according  to  his  information  and  belief,  that 
on  the  twentieth  day  of  December,  1878,  William  S.  Chapman 
and  A.  L.  Sayre  owned  four  thousand  seven  hundred  shares 
of  the  capital  stock  of  said  Pioneer  Mining  Company,  which 
was  equal  to  forty-seven  forty-eighths  of  all  said  stock  then 
outstanding  and  not  owned  by  said  company;  but  he  alleges, 
according  to  his  information  and  belief,  that  long  before  said 
twentieth  day  of  December,  1878,  they  had  pledged  three 
thousand  of  said  four  thousand  seven  hundred  shares  to  the 
Bunk  of  California  as  collateral  security  for  the  payment  of 
their  debt  to  said  bank  in  a  sum  equal  to  ten  times  the  value 
of  said  pledged  stock,  and  that  for  the  purpose  of  said  pledge 
said  three  thousand  shares  were  assigned  to  E.  A.  Bichard* 
son  as  trustee  for  said  bank,  and  was  transferred  to  said 
Bichardson  as  trustee  on  the  books  of  said  company,  and 
that  they  continued  to  stand  on  said  books  of  said  company 
in  the  name  of  '*E.  A.  Bichardson,  trustee,"  until  Novem- 
ber 15, 1883;  but,  according  to  his  information  and  belief,  he 
alleges  that  said  stock  was  discharged  from  said  pledge,  and 
given  up  by  said  bank,  and  reassigned  to  said  Chapman  and 
Sayre,  or  one  of  them,  in  A.  D.  1879,  long  before  the  payment 
of  the  debt  for  which  they  were  pledged  and  without  any 
consideration  whatever,  on  the  representation  of  Chapman 
and  Sayre  that  the  Pioneer  Mining  Company  owned  no 
property  and  was  totally  insolvent. 
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He  admits  the  execution  of  the  lease  from  the  Pioneer 
Mining  Company  to  him,  dated  November  1,  1878^  set  ont 
in  said  complaint,  bat  he  denies  that  he  remained  in  pos- 
session of  said  mine  or  any  property  connected  therewith 
under  said  lease,  ever  since  the  date  of  said  lease,  or  during 
any  space  of  time  after  the  twenty-ninth  day  of  April,  1879, 
when  he  avers  that  the  title  of  said  Pioneer  Mining  Company 
to  said  mine  terminated. 

He  denies  that  on  the  twentieth  day  of  December,  1878, 
or  at  any  other  time,  William  S.  Chapman  and  A.  L.  Sayre, 
or  either  of  them,  had  power  as  trustees  and  stockholders 
of  the  Pioneer  Mining  Company,  or  otherwise,  to  make  or 
execute  said  instrument  of  December  20,  1878,  set  out  in 
said  complaint,  for  or  on  behalf  of  said  company. 

He  denies  that  said  Pioneer  Mining  Company  ever,  by 
unanimous  vote  of  its  trustees,  or  otherwise,  assumed, 
adopted,  or  ratified  said  agreement  of  December  20,  1878, 
or  any  of  the  acts  of  said  Chapman  done  or  performed  in 
pursuance  of  or  in  relation  thereto. 

He  denies  that  any  conveyance  of  said  Pioneer  mine  by 
sheriff's  deed  to  J.  H.  Baird  was  made  or  accented  in  pur-* 
suance  of  any  contracts  or  contract  between  this  defendant^ 
said  California  Powder*works,  and  said  J.  H.  Baird;  but 
alleges  that  said  conveyances  by  sherifis'  deeds  were  made 
simply  in  pursuance  of  the  law  governing  sherifb'  sales  and 
deeds  upon  and  by  virtue  of  executions  at  law.  And  further 
denies  that  said  mine  was  ever  to  be  held  by  said  Daniel 
Titus,  subject  to  the  provisions  of  said  contract  of  Decem- 
ber 20,  1878,  or  to  any  other  contract,  set  forth  in  plaintiff's 
complaint. 

He  denies  that  William  S.  Chapman  ever,  at  any  time, 
paid  upon  the  mortgage  of  said  Daniel  Titus  to  J.  H.  Baird, 
mentioned  in  plaintiff's  complaint,  the  sum  of  ten  thousand 
dollars,  or  any  other  sum. 

He  alleges  that  said  mortgage  was  executed  by  himself  and 
said  Titus  to  secure  payment  of  the  individual  debt  of  this 
defendant  for  the  purchase  money  of  said  mine,  and  that  he 
(defendant)  wholly  paid  said  debt,  which  was  the  only  debt 
secured  by  said  mortgage. 
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He  denies  that  his  mortgage  to  Morgan  and  Donabne, 
mentioued  in  plaintiff's  complaint,  remains  unpaid;  bat  he 
alleges  that  long  before  the  commenoement  of  this  suit  he 
paid  thereon  the  snm  of  twenty  thousand  seven  hnndred 
dollars,  said  mortgage  being  for  twenty-five  thousand  dol- 
lars, and  interest  thereon. 

He  admits  that  he  has  been  in  possession  of  said  Pioneer 
mine  since  November  1,  1878,  and  that  he  worked  and 
mined  the  same  the  greater  portion  of  that  time,  and  re- 
ceived the  gross  proceeds  of  such  work  and  mining;  but  he 
alleges  that  a  large  proportion  of  such  work  consisted  of  ex- 
pensive improvements  on  said  mine,  in  opening,  developing, 
and  prospecting  the  same,  at  his  own  expense;  but  he  de- 
nies that  the  gross  proceeds  of  said  work  and  mining  during 
all  that  time  have  been  two  hundred  thousand  dollars,  or 
more  than  one  hundred  and  seventy-five  thousand  three 
hundred  and  sixty  dollars.  And  he  further  alleges  that  the 
net  proceeds  from  said  mine,  over  and  above  the  necessary 
expenses  and  disbursements  in  working  and  mining  the 
same,  have  not  exceeded  the  sum  of  forty-seven  thousand 
dollars. 

He  further  alleges  that  during  much  the  greater  portion 
of  the  time  since  he  has  been  in  possession  of  and  working 
said  mine,  the  necessary  expenses  and  disbursements  of 
such  work  have  greatly  exceeded  the  receipts.  At  no  time 
during  the  first  three  and  a  half  years  of  such  possession 
and  work,  nor  until  August,  1882,  did  the  whole  receipts 
from  such  work  equal  the  expenses. 

On  January  1,  1H81,  the  expenses  and  disbursements  ex- 
ceeded the  receipts  by  more  than  twelve  thousand  dollars; 
on  August  1,  1881,  by  more  than  thirty-nine  thousand  dol- 
lars; on  January  1,  1882,  by  more  than  twenty-three  thou- 
sand dollars;  on  July  1, 1882,  by  more  than  fifty-five  thousand 
dollars;  and  on  July  1,  1883,  by  more  than  eighteen  thou- 
sand dollars. 

No  part  of  said  mine  which  would  pay  the  expenses  of 
mining  the  same  was  discovered  or  opened  by  him  until 
June,  1882,at  which  time  the  actual  and  necessaiy  expenses 
of  the  work  theretofore  done  by  defendant  on  said  mine  in 
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openiDg,  prospecting,  and  mining  the  same  since  November, 
1878,  exceeded  the  receipts  from  sach  work  and  mining  by 
more  than  fifty  thousand  dollars. 

He  denies  that  hitherto  at  any  time  prior  to  Jane  23, 1883, 
he  neglected  or  refused  to  famish  to  said  Chapman  and 
Sayre  any  statement  of  his  receipts  and  disbursements  in 
>vorking  said  mine;  but  he  alleges,  on  the  contrary,  that  an- 
nnally  after  each  clean-up,  prior  to  the  twenty-third  day  of 
June,  1883,  he  made  and  rendered  to  them  a  full,  true,  and 
correct  statement  of  the  amount  and  value  of  such  clean-up 
and  of  all  proceeds  and  receipts  from  said  mine,  and  of  his 
disbursements  in  opening,  developing,  and  working  the 
same. 

He  denies  that  on  the  twenty-eighth  day  of  June,  1883, 
or  ut  any  other  time  time,  William  S.  Chapman  offered  to 
redeem  *'said  mortgage,"  or  any  mortgage  mentioned  in 
said  complaint,  or  said  mine;  or  that  he  then,  or  ever  at 
any  other  time,  tendered  to  this  defendant  all  or  any  sums 
of  money  which  might  be  due  him  under  said  contract  of 
December  20,  1878,  as  shown  by  any  statement  of  accounts 
or  otherwise,  or  under  any  other  contract.  And  further 
denies  that  said  Chapman  then  or  at  any  other  time  before 
the  tenth  day  of  July,  1883,  demanded  of  this  defendant  a 
deed  of  said  mine  or  property.  He  also  denies  that  on  the 
twenty-eighth  day  of  June,  1883,  or  at  any  other  time,  he 
refused  to  accept  any  tender  made  or  that  might  be  made 
to  him  by  said  Chapman  to  redeem  said  mine,  or  for  any 
purpose  whatever. 

He  farther  denies  that  he  has  ever  at  any  time  retorted 
the  amalgam  from  said  mine  in  secret,  or  that  he  has  ever 
refused  to  permit  any  person  to  witness  such  retorting,  or 
that  he  threatens,  or  has  ever  threatened,  to  continue  such 
or  any  secret  retorting. 

He  denies,  according  to  his  information  and  belief,  that 
the  plaintiff  has  always,  or  at  any  time,  been  ready  or  will- 
ing, or  that  it  is  now  ready  or  willing,  to  pay  all  or  any 
sums  of  money  that  may  be  found  due  this  defendant  upon 
any  accounting,  by  any  court  or  otherwise. 

He  farther  denies,  according  to  his  information  and  belief 
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that  OB  the  tw«ntj*fii*8t  day  of  November^  1883,  or  at  any 
other  time,  the  Pioneer  Mining  Oompauy,  for  a  valuable  or 
any  consideration,  or  at  all,  conveyed  to  this  plaintiff  said 
Pioneer  mine  or  any  property  of  said  Pioneer  Mining  Com- 
pany, or  sold,  transferred,  or  assigned  to  plaintiff  any  ri^ts 
of  action  on  any  contracts,  writings,  or  agreements  set  forth 
in  said  complaint. 

He  denies  that  he  is  insolvent,  but,  on  the  contrary,  avers 
that  he  owns  property  subject  to  exeontion  at  law,  other  than 
said  Pioneer  mine,  of  the  value  of  forty  thousand  dollars. 
He  further  denies  that  by  his  continuing  to  work  said  mine 
and  remove  the  gold  therefrom  the  plaintiff  will  suffer  irrep- 
arable or  any  injury  or  damage  for  which .  it  will  not  have 
a  complete  and  adequate  remedy  at  law. 

Further  answering  said  complaint,  this  defendant  alleges 
that  said  agreement,  dated  December  20,  1878,  set  out  in 
said  complaint,  was  wholly  and  entirely  voluntary  on  his 
part,  and  that  there  was  no  consideration  therefor  what- 
ever. 

He  admits  that  he  signed  the  instrument  set  out  in  the 
seventeenth  paragraph  of  plaintiff's  complaint,  and  dated 
December  16,  1682,  purporting  to  extend  the  time  within 
which  Ohapman  and  Bayre  might  redeem  said  mine  and 
property,  to  the  first  day  of  July,  1883,  but  he  alleges  that 
the  signing  and  execution  of  this  instrument  of  December 
16,  1882,  was  wholly  voluntary  on  his  part,  and  that  there 
was  no  consideration  whatever  for  the  same,  or  for  any 
agreement  or  promise  on  his  part  to  extend  the  time  limited 
in  said  agreement  of  December  20,  1878,  for  the  so-called 
redemption  of  said  mine.  And  he  also  alleges  that  long 
before  the  twenty-eighth  day  of  June,  1883,  and  before  any 
alleged  acceptance  of  or  compliance  with  the  conditions  of 
his  proposal  contained  in  said  instrument  of  December  20, 
1878,  by  said  Chapman  and  Sayre,  he  revoked  and  with- 
drew said  proposal,  and  every  part  thereof,  and  all  proposals 
and  offers  by  him  contained  in  said  instrument  of  Decem- 
ber 20,  1878,  of  which  said  revocation  and  withdrawal  said 
Ohapman  and  Sayre  were  duly  notified  long  before  said 
twenty-eighth  day  of  June,  1883^  and  before  any  attempted 
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or  pretended  compliance  with  any  of  the  conditions  of  said 
proposal  by  or  on  the  part  of  said  Chapman  and  Sayre,  or 
either  of  them. 

Farther  answeriog,  this  defendant  alleges  that  on  the 
twenty*first  day  of  October,  1878,  all  the  mines  and  lands 
of  the  Pioneer  Mining  Company,  described  or  referred  to 
in  plaintiff's  complaint,  were  sold  by  the  sheriff  of  Sierra 
county  to  J.  H.  Baird  for  the  sum  of  fire  thousand  six 
hundred  and  aeventy-seven  dollars,  by  yirtue  of  an  execu- 
tion upon  the  judgment  against  said  Pioneer  Mining  Com- 
pany in  favor  of  the  Bank  of  La  Porte,  mentioned  in  said 
agreement  of  December  20, 1878,  and  in  the  agreement  be- 
tween defendant  and  the  California  Powder^works,  both  of 
which  agreements  are  set  out  in  plaintiff's  complaint. 

That  said  sale  was  officially  made  by  said  sheriff,  in  pur- 
suance of  and  in  accordance  with  the  authority  conferred 
by  said  execution,  which  was  then  in  the  hands  of  said 
sheriff. 

That  immediately  after  said  sale  said  sheriff  delivered 
to  said  Baird  a  certificate  of  said  sale,  in  due  form  of  law, 
and'  filed  a  duplicate  thereof  in  the  office  of  the  recorder  of 
said  county  of  Sierra.  No  redemption  having  been  made 
from  said  sale  within  six  months  from  the  date  thereof,  said 
sheriff,  on  the  the  twenty-ninth  day  of  April,  1879,  executed 
and  delivered  to  said  Baird  a  deed  conveying  to  him  all 
said  mines  of  said  Pioneer  Mining  Company  so  as  afore- 
said sold  to  said  Baird  on  the  twenty-first  day  of  October, 
1878. 

That  afterwards,  on  said  twenty-first  day  of  October, 
1878,  by  virtue  and  authority  of  another  execution  then 
in  the  hands  of  said  sheriff,  duly  issued  upon  the  judg- 
ment against  said  Pioneer  Mining  Company  in  favor  of 
the  said  California  Powder-works  mentioned  in  said  agree- 
ments of  December  20  and  October  12,  1878,  set  out 
in  plaintiff's  complaint,  said  sheriff  again  sold  to  said 
J.  H.  Baird,  for  a  sum  of  money  equal  to  the  last-men- 
tioned judgment  and  costs  and  expenses  of  sale,  all  the 
right,  title,  and  interest  of  said  Pioneer  Mining  Com- 
pany in  and  to  said  Pioneer  mine  and  appurtenances  there- 
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unto  belonging;  and  no  redemption  having  been  made 
from  this  last  aboye-mentioned  sale  within  six  months 
from  the  date  thereof,  said  sheriff,  on  said  twenty-ninth 
day  of  April,  1879,  executed  and  delivered  to  said  J.  H. 
Baird  another  deed  conveying  all  the  aforesaid  right,  title, 
and  interest  of  said  Pioneer  Mining  Company  in  and  to 
said  mine  and  appurtenances. 

That  afterwards  the  absolute  title  to  said  mine  so  ac- 
quired by  said  Baird  under  said  sheriff's  sale  passed  to 
this  defendant  by  mesne  conveyances,  as  set  forth  in  plain- 
tiff's complaint,  and  that  this  defendant  is  the  absolute 
owner  of  said  mine  and  appurtenances. 

Defendant  further  alleges  that  in  1878,  and  prior  to  No- 
vember first  of  that  year,  one  Ah  Leen — a  Chinaman— recov- 
ered a  judgment  in  the  then  district  court  for  said  county  of 
Sierra  against  said  Pioneer  Mining  Company  for  a  sum  of 
money  exceeding  one  thousand  one  hundred  and  fifty  dol- 
lars, and  caused  an  execution  to  be  issued  thereon  and 
placed  in  the  hands  of  the  sheriff  of  said  county,  by  virtue 
of  which  execution  said  sheriff  levied  upon  and  seized,  and 
on  the  fourth  and  fifth  days  of  November,  1878,  duly  sold 
to  this  defendant,  all  mining  tools  and  machinery,  and  black- 
smith's tools,  and  all  other  personal  property  of  said  Pioneer 
Mining  Company  then  in  said  county  of  Sierra,  for  the  sum 
of  one  thousand  three  hundred  and  fifty  dollars,  which  sum 
this  defendant  then  paid  to  said  sheriff,  and  said  sheriff 
then  delivered  to  this  defendant  all  said  tools,  machinery, 
and  personal  property,  and  that  this  defendant  is  the  abso- 
lute owner  thereof. 

That  said  Ah  Leen  is  the  person  misnamed  ''Ah  Sem  " 
in  the  copy  of  the  agreement  of  December  20,  1878,  as  set 
out  in  said  complaint,  and  the  last  above-mentioned  judg- 
ment is  the  same  judgment  mentioned  in  said  agreement  of 
December  20,  1878,  as  being  in  favor  of  Ah  Sem. 

This  defendant  further  alleges  that  his  judgment  against 
the  Pioneer  Mining  Company  in  the  district  court  of  the 
twelfth  judicial  district  mentioned  in  said  agreement  of  De- 
cember 20,  1878,  and  there  stated  to  be  for  the  sum  of  one 
hundred  thousand  dollars,  was  for  the  sum  of  one  hundred 
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and  two  tLousaDd  six  hnndred  and  ten  dollars^  and  that  no 
part  of  the  same  has  been  paid  except  the  som  of  fiye  han- 
dled dollars,  credited  thereon  for  rent  of  said  mine  under 
the  lease  thereof  to  defendant,  dated  November  1,  1878,  a 
copy  of  which  is  set  out  iu  plaintiff's  complaint. 

The  defendant,  having  fully  answered,  prays  that  the  com- 
plaint of  the  plaintiff  may  be  dismissed  with  costs,  and  that 
he  may  have  such  other  relief  as  the  nature  of  his  case  may 
require. 

StewaH  dt  Herrin,  for  the  plaintiff. 

Vanclief  it  Gear,  Daniel  TUus,  and  John  N.  Pomeroy,  for 
the  defendant. 

By  Court,  Sabin,  District  Judge.  This  suit  is  brought 
by  plaintiff  to  establish  its  right  to  redeem  the  Pioneer 
mine,  situated  in  Sierra  county,  California,  from  defendant, 
under  an  asserted  mortgage,  alleged  to  have  been  created 
and  effected  by  virtue  of  certain  contracts  and  sheriff^s 
sales  set  forth  in  the  complaint. 

The  suit  was  commenced  on  the  twenty-second  day  of 
November,  1883,  in  the  superior  court  of  Sierra  county, 
and  was  removed  to  this  court  for  trial. 

It  is  difficult  to  epitomize  or  abridge  the  pleadings,  and 
at  the  same  time  fully  and  clearly  state  the  case  of  either 
party,  plaintiff  or  defendant. 

I  therefore  refer  to  the  complaint  and  answer  at  large,  in 
this  opinion. 

Plaintiff  is  the  successor  in  interest  to  the  Pioneer  Min- 
ing Company,  a  corporation  organized  in  1874. 

It  is  necessary,  in  limine^  to  determine  the  legal  effect  of 
the  contracts  set  out  in  the  complaint,  executed  by  Chap- 
man and  Baker,  and  by  Chapman  and  Sayre  and  Baker. 

Were  they  made  for  the  sole  use  and  benefit  of  Chapman, 
or  Chapman  and  Sayre  ?  or  were  they  made  as  and  for  the 
benefit  of  the  Pioneer  Mining  Company  ? 

And  if  made  for  the  sole  benefit  of  Chapman  and  Sayre, 
is  there  any  legal  objection  to  their  transfer  by  them  to  said 
company,  and  by  said  company  to  plaintiff? 
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The  complaint  alleges  that  all  of  those  contracts  were 
made  for  the  use  and  benefit  of  said  company;  that  they 
were  assumed  and  ratified  by  said  company,  and  daly  trans- 
ferred, with  all  rights  of  action  thereunder,  to  plaintiff 
prior  to  the  commencement  of  this  suit.  As  to  their  rati- 
fication and  adoption  by  said  company,  and  transfer  to 
plaintiff,  the  testimony  is  ample,  and  the  allegations  of  the 
complaint  in  this  respect  are  fully  sustained. 

The  answer  controverts  the  allegations  of  the  complaint 
now  under  consideration,  and  alleges  that  said  contracts 
were  made  for  the  sole  use  and  benefit  of  Chapman  and 
Sayre,  and  denies  their  adoption  or  ratification  by  the  Pio- 
neer Mining  Company,  or  their  transfer  by  said  company  to 
plaintiff. 

The  execution  or  delivery  of  contract  B  is  denied.  This 
contract  and  its  execution  will  be  considered  hereafter. 

Upon  the  argument  of  the  demurrer  to  the  complaint, 
heard  in  this  court,  it  was  held  that  sufficient  appeared 
upon  the  face  of  the  complaint  to  entitle  plaintiff  to  main- 
tain this  suit.  (2  West  Coast  Bep.  383.)  The  demurrer, 
of  course,  confessed  the  allegations  of  the  complaint,  and 
the  ruling  of  the  court  was  predicated  upon  the  matters  so 
pleaded  and  confessed.  Are  those  allegations  sustained  by 
the  proofs  submitted  ? 

We  shall  hardly  understand  and  fully  appreciate  much  of 
the  testimony  in  this  case,  its  value  and  significance,  unless 
we  constantly  bear  in  mind  the  relations  which  existed  be^ 
tween  these  parties.  Chapman  and  Sayre  and  defendant,  from 
December,  1874,  to  June,  1883.  During  all  of  this  time, 
the  testimony  abundantly  shows  that  their  relations  were 
intimate,  confidential,  and  trustful,  and  involving  the  ex- 
penditure of  large  sums  of  money.  Prior  to  1874  defend- 
ant. Baker,  was  the  owner  of  a  portion  of  the  placer  mining 
claims  which  now  constitute  the  Pioneer  mine.  He  had 
been  working  some  of  these  claims  in  the  years  1872, 1873, 
and  1874  at  a  profit,  taking  out  perhaps  sixty  thousand  dol- 
lars in  the  year  1874.  In  December,  1874,  Baker  effected 
a  sale  of  the  Pioneer  mine  to  the  Pioneer  Mining  Company, 
at  a  valuation  of  two  hundred  and  fifty-five  thousand  dol- 
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lars.  He  received  at  the  time  of  sale,  in  moDey,  one 
Lnndred  and  twelve  thousand  five  hundred  dollars;  the  ob- 
ligations of  the  company  for  one  hundred  and  twenty-five 
thousand  dollars  more,  payable  out  of  the  proceeds  of  the 
mine,  after  one  hundred  thousand  dollars  had  been  realized 
therefrom;  and  one  thousand  six  hundred  shares  .of  the 
stock  of  the  company.  The  Pioneer  Mining  Company  com- 
menced to  develop  the  property,  and  carried  it  on  at  great 
expense  until  some  time  in  the  early  part  of  1876.  The 
expense  of  opening  the  mine  properly  had  been  far  beyond 
the  estimates  made  at  the  time  of  purchase,  and  the  receipts 
from  the  mine  were  probably  far  less  than  the  company  had 
expected.  Fortuitous  events  had  thrown  the  burden  of  the 
expense  largely  upon  Chapman,  he  owning  then  three 
fourths  of  the  stock  of  the  company. 

Chapman,  Sayre,  and  F.  W.  Hadley  constituted  the  board 
of  trustees  of  the  company  from  its  organization  to  the 
present  time. 

Baker  was  familiar  with  all  of  the  afi^irs  of  the  company; 
knew  who  were  its  officers,  and  the  interest  which  Chapman 
and  Sayre  had  in  the  company.  He  lived  near  the  mine 
and  saw  the  work  thereon  as  it  was  being  done.  He  states 
in  his  testimony  that  this  work  was  necessary  to  open  the 
mine  properly,  and  generally  was  well  done.  In  1876  the 
company  was  embarrassed  for  means  to  carry  on  its  work, 
and  probably  discouraged  at  the  results  attained.  Under 
these  circumstances^  contract  A  was  executed,  and  the  com- 
pany resumed  work  and  continued  it:  until  some  time  in 
the  year  1877,  when  it  became  again  embarrassed,  and 
practically  suspended  work  on  the  mine  during  the  year. 
It  did  but  little  work  in  1878. 

I  am  not  certain  that  Baker  at  this  time  knew  the  extent 
of  Hadley's  interest  in  the  company.  I  think  he  did  not. 
HadJey's  interest  (one  hundred  shares  of  stock)  was  so 
small  that  it  was  not  considered.  Chapman  and  Sayre  then, 
in  1878,  owned  all  of  the  stock  of  the  company,  except  the 
one  hundred  shares  held  by  Hadley,  who  was  Chapman's 
clerk,  and  probably  held  this  stock  for  the  purpose  of 
qualifying  him  to  be  a  trustee  in  the  company. 
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The  Pioneer  Mining  Company  iras  capitalized  at  six;  bun* 
dred  and  forty  thousand  dollarsy  divided  into  six  thousand 
fonr  hundred  shares,  of  the  par  valde  of  one  hundred:  dol- 
lars per  share*  Chapman  was  the  president  of  the  com* 
pauy;  wa9  its  oontroUing  spirit,  andi  had:  furnished  by  far 
the  greatest  portion  of-  money  expended  on  the  mine. 
Baker  knefT  these  facts.  Chapman  and.  Sayr6.\v«re  con- 
sidered to  be,  and  virtually  were,  the  Pioneer  Mining  Com- 
pany. And'  all  of  these  parties  so  dealt  witli  each  other 
from  1876  to  1883.  Contract  A  was  executed  formally  by 
the  Pioneer  Mining  Company  and  Baker;  contract  B  (if 
executed  at  all)  between  Baker  and  Chapman.  The  lease 
of  November  1,  1878,  to  Baker,  was  executed,  by  the  Pio- 
neer Mining  Company,. formally.  The  contract  of  the  same 
date  (defendant's  exhibit  9),  drawn  by  defendant's  attorney, 
is  executed  by  Baker  and  Chapman,,  and  the  final  agree- 
ment of  December  20,  1878,  drawn  by  Baker's  attorney,  is- 
executed  by  Baker  of  the  first  party  and  Chapman  and 
Sayre  of  the  second  part. 

It  will  be  seen  from  these  contracts  that  the  parties  exe- 
cuted them  in  various  forms,  attaching  no  importance  ta 
the  mere  martter  of  form,  or  the  persona  by  whom^  executed. 
Each  and  all  of  these  contracts,  sa  executed,  have  reference 
to  the  property  and  to  the  indebtedness  of  the  Pioneer 
Mining  Company  in  terme,  and  that  property  and  indebt- 
edness only.  Kot  a  word  appears  in  any  of  them  as  to  any 
other  property  or  indebtedness^  or  to  any  individual  prop^ 
erty  or  indebtedness  of  Chapman,  or  Chapman  and  Sayre^ 
And  in  the  correspondence,  in  evidence,  extending  from 
1878  to  1883,  between  Baker  and  Chapman,  and  Baker  and 
Sayre^  Baker  nukkee  frequent  reference  to  his  desire  to  work 
out  bis  claim  against  the  mine  and  save  it  for  "you" — for 
"the  old  owners,"  for  tbe  " company."  These  terma  are 
used  interchangeably,  and  without  the  slightest  obscurity 
as  to  his.  meaning.  Baker  secured  important  rights  by 
these  contracts,  as  will  be  seen  hereafter.  It  is  not  possible 
that  Baker,  or  his  attorney,  in  drawing  these  contracts,  for 
a  moment  considered  them  as  the  mere  personal  contracts 
of  Chapman,  or  Chapman  and  Sayre.    There  was  nothing 
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upon  which  these  ooDfa*aot8  ooold  aot  except  the  property 
of  the  Pioneer  Mining  Oompanj,  and  nothing  npon  which 
they  were  intended  to  aot  except  npon  that  prc^rty.  There 
was  no  obligation  resting  upon  the  company  to  pay  to  Baker 
the  one  hundred  and  twenty-fire  thousand  dollars,  or  the 
one  hundred  thousand  dollars,  as  agreed  upon  in  contract 
A,  except  as  it  should  be  taken  from  the  mine.  That 
payment  was  a  charge,  a  lien,  in  rem,  solely  upon  the  mine. 

The  contract  of  December  20,  1878,  was  first  drawn  by 
Titus,  Baker*8  attorney,  to  be  executed  only  by  Baker  and 
Ohapman.  When  the  contract  was  shown  to  Sayre,  he  sug* 
gested  that  he  also  ought  to  be  a  party  to  it,  and  it  was  re* 
drawn  accordingly  by  Tiius,  and  so  executed.  I  hare  no 
doubt  that  if  that  contract  had  been  drawn  to  be  executed 
by  Baker  as  the  first  party,  and  the  Pioneer  Mining  Com- 
pany as  the  party  of  the  second  part,  it  would  have  been 
just  as  readily  so  executed  by  all  of  the  parties. 

In  his  yerified  answer  to  a  suit  brought  by  Hadley  and 
Brown,  growing  out  of  this  contract,  in  which  suit  they 
charged  fraud  in  the  execution  of  this  contract,  Baker  says 
*'he  did  not  realize  or  think  of  any  difference  or  conflict  of* 
interest  between  said  corporation  on  the  one  part  and 
Ohapman  and  Sayre  on  the  other,'*  and  that  ''at  the  time 
of  signing  said  agreement  he  would  just  as  readily  and 
willingly  have  signed  a  like  agreement  with  said  corpora- 
tion, had  he  been  requested  to  do  so  by  said  Chapman  and 
Sayre."  I  have  no  doubt  it  was  a  mere  inadvertence  that  it 
was  not  so  drawn,  instead  of  being  drawn  in  the  form  as  ex* 
ecu  ted. 

I  am  aware  of  the  danger  in  attempting  to  explain  con- 
tracts long  after  their  execution.  I  think  no  such  danger 
is  to  be  feared  in  this  case.  The  various  contracts  set  oat 
in  the  complaint  must  be  considered  together.  They  are  in- 
terdependent, and  have  but  one  object  and  purpose  running 
through  them  all,  to  wit,  the  payment  of  the  indebtedness 
of  the  Pioneer  Mining  Company,  therein  mentioned,  in  the 
manner  and  within  the  time  therein  specified,  and  then  to 
surrender  the  property  to  its  lawful  owners.  Baker  was 
not  making,  nor  was  his  attorney  draughting  for  him,  mere 
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barreoy  idle  contracts  to  be  executed  by  ChapmaD,  or  by 
Ghapniaii  and  Sajre,  which  could  be  of  no  use  to  him — 
which  could  give  him  no,  substantial  rights. 

These  contracts,  having  reference  only  to  the  property  and 
indebtedness  of  the  Pioneer  Mining  Company,  reciting  in 
terms  that  it  was  the  property  of  that  company,  were  exe- 
cuted by  Baker  witb  Chapman/  and  with  Chapman  and 
Sayre,  because  he  knew  they  were,  trustees  of  that  com- 
pany— were  a  majority  thereof — and  owned  in  1878,  as  the 
answer  admits,  forty-seven  forty-eighths  of  the  capital  stock 
of  the  company.  They  were  carried  into  effect  as  though 
they  were  the  contracts  of  the  company,  and  Baker  at  all 
times  derived  the  same  advantage  and  benefit  from  them 
that  he  would  or  could  have  obtained  under  them  had  they 
been  formally  executed  by  the  company  instead  of  being 
executed  as  they  were. 

The  objects  sought  and  the  results  attained  were  the 
same,  in  whatever  form  the  contracts  were  executed.  There 
is  no  charge  of  fraud  in  this  case  against  any  of  the  parties, 
in  reference  to  the  execution  of  any  of  these  contracts. 
And  the  testimony  raises  no  suspicion  of  fraud  in  the  exe- 
cution thereof.  I  doubt  not  they  were  executed  in  the 
utmost  good  faith  by  all  of  the  parties  thereto,  and  the 
teatimony  submitted  establishes,  beyond  question  or  doubt, 
the  fact  that  these  contracts,  whether  signed  by  Chapman, 
or  by  Chapman  and  Sayre,  were  made  on  behalf  of.  the 
Pioneer  Mining  Company,  which  they  then  represented, 
and  now  represent,  and  were  so  intended  at  the  time  of 
iheir  execution.  And  as  such  they  were  so  considered  and 
carried  into  effect  by  all  of  the  parties  thereto. 

Give  these  contracts  this  force  and  effect  and  they  are 
clear  and  unambiguous,  and  the  subsequent  conduct  and 
action  of  these  parties,  Baker  and  Chapman  and  Sayre,  ex- 
tending through  five  years  and  involving  outlays  of  many 
thousands  of  dollars,  is  intelligible,  reasonable,  and  logical. 

Considered  as  the  mere  personal  contracts  of  Chapman, 
or  Chapman  and  Sayre,  and  it  is  impossible  to  explain  or 
anderstand  them,  or  their  object,  or  the  subsequent  action 
of  the  parties  under  them.     Baker  certainly  cannot  now 
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complain  of  this  constrttotion  heihg  placed  upon  these  con« 
tracts,  after  having  enjoyed  all  the  benefits  derivable  there- 
from, during  all  of  this  time,  while  they  were  bj  him  and 
all  parties  actually  carried  into  effect  ai»  the  contracts  of  the 
Pioneer  Mining  Company. 

If  recovery  can  be  had  in  this  sait  as  prayed  for,  it  is 
immaterial  to  Baker  xrhetlier  it  be  bad  by  plaintiff^  by  the 
Pioneer  Mining  Oompany,  or  by  Ohapman  and  Sa3rre.  The 
efifect,  as  to  him,  is  the  same-,  in  any  event.  Bat  were  these 
contracts,  any  and  all,  the  mere  personal  contract  of  Chap- 
man, or  Chapman  and'  Sayre,  is  there  any  legal  objection 
why  they  niight  not  transfer  them  to  the  company  which 
they  then  represented,  and  now  represent,  whose  property, 
in  terms,  these  contracts  solely  dealt  with,  and  for  whose 
benefit  they  were  made  ?  I  am  not  aware  of  any  snch  legal 
objection.  Nothing  in  any  of  the  contracts  forbids  snch 
action  on  their  part.  And  the  company  which  they  repre- 
sented might  assnme,  ratify,^  and  ^adopt  theih  if  deemed 
advisable  to  do  so. 

Under  the  pleadings  and  testimony  in  this  case,  it  is  clear, 
npon  the  most  familiar  principles  of  law,  that  tine  Pioneer 
Mining  Company  conld  compel,  if  desirable,  the  transfer, 
by  Chapman  and  Sayre,  of  these  contracts  to  itself,  made  by 
its  trustees,  and  dealing  solely  with  its' property;  and  ooald 
compel  them  to  account  scrupulously  for  all  gains  by  them 
derived  thereby. 

Clearly,  Chapman  and  Sayre  may  do  voluntarily  what  the 
law  would  compel  them  to  do  upon  suit  brought  for  that 
purpose.  They  are  forever  estopped  under  the  record  ist 
this  case  from  asserting  any  personal  rights,  under  those 
contracts,  unless  tbey  shall  first  h^  retrandferred  to  them  by 
the  plaintiff  in  this  action. 

As  already  observed,  the  evidence  shows  that  th^ae  con- 
tracts were  adopted,  assumed,  and  ratified  by  the  Piotieer 
Mining  Company,  and  by  it  transferred  to  plaintiff.  I  may 
observe  that  I  do  not  doubt  the  legal  capacity  of  Chapman, 
Sayre,  and  Eadley,  to  act  as  the  trustees  of  the  Pioneer 
Mining  Company.  They  were  its  first  duly  constituted 
trustees.    No  others  have  ever  succeeded  them,  and  it  is 
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cot  shown  that  any  escheat  or  forfeiture  of  its  corporate 
rights  and  franchises  has  ever  arisen  or  been  declared 
against  that  company.  It  may  be  farther  observed  that 
the  action  of  the  board  of  trustees  of  said  company  in 
assuming  and  ratifying  these  contracts  was  duly  ratified  and 
approved  by  all  of  the  stockholders  of  said  company,  prior 
to  the  commencement  of  this  suit.  There  can  be  no  doubt 
as  to  plaintifiTs  right  of  action. 

A  large  amount  of  testimony  is  submitted  in  regard  to 
the  execution  of  contract  B,  and  this  testimony  is  some- 
what conflicting.  The  preponderance  of  evidence  is  that  this 
contract  was  executed  and  delivered  on  about  the  ninth  or 
tenth  of  August,  1878.  In  1877  the  Pioneer  Mining  Com- 
pany had  become  embarrassed.  The  Bank  of  La  Porte  had 
obtained  a  judgment  against  the  company,  November  10, 
1877,  for  about  four  thousand  seven  hundred  and  seventy- 
seven  dollars,  and  on  April  15, 1878,  the  California  Powder- 
works  recovered  a  judgment  against  the  company  for  sixteen 
thousand  five  hundred  and  twenty-two  dollars  and  eighty- 
five  cents;  there  was  other  outstanding  indebtedness  of  the 
company,  estimiated  at  from  eight  to  ten  thousand  dollars. 
Baker  also  held  his  claim  against  the  mine  for  one  hundred 
thousand  dollars  under  contract  A. 

Baker  naturally  was  solicitous  about  his  claim,  and 
more  so  as  these  judgments  were  a  lien  upon  the  mine,  and 
the  other  indebtedness  of  the  company  might  at  any  time 
be  put  into  judgment. 

Baker  conferred  with  Daniel  Titus,  his  attorney,  in  regard 
to  his  contract  A,  with  the  company.  He  was  anxious, 
if  possible,  to  secure  a  lien  on  the  mine  which  would  take 
precedence  of  the  two  judgments  above  mentioned. 

It  is  evident  that  he  and  Chapman  often  conferred  on  this 
subject. 

In  the  purchase  of  the  Pioneer  mine,  and  in  developing 
the  same,  the  Pioneer  Mining  Company  had  expended  prob- 
ably two  hundred  and  fifty  thousand  dollars — perhaps  more. 
Chapman  had  borne  the  greater  part  of  the  expense  of  de- 
veloping the  mine.  Ete  then,  August,  1878,  owned  three 
fourths  of  the  stock  of  the  company.    Baker  was  fully  aware 
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complain  of  this  oonstniction  beit)g  placed  npon  these  con«> 
tracts,  after  having  enjoyed  all  the  benetfits  derivable  there- 
from, during  all  of  this  time,  while  they  were  by  him  and 
all  parties  actaally  carried  into  effect  ad  the  contracts  of  the 
Pioneer  Mining  Company. 

If  recovery  can  be  had  in  this  snit  as  prayed  for,  it  is 
immaterial  to  Baker  whether  it  be  had  by  plaintiff^  by  the 
Pioneer  Mining  Company,  or  by  Chapman  and  Sayre.  The 
effect,  as  to  him,  is  the  same;  in  any  event.  But  were  these 
contracts,  any  and  all,  the  mere  personal  contract  of  Chap- 
man, or  Chapman  and  Sayre,  is  there  any  legal  objection 
why  they  might  not  transfer  them  to  the  company  which 
they  then  represented,  and  now  represent,  whose  property, 
in  terms,  these  contracts  solely  dealt  with,  and  for  whose 
benefit  they  were  made  ?  I  am  not  aware  of  any  such  legal 
objection.  Nothing  in  any  of  the  contracts  forbids  such 
action  on  their  part.  And  the  company  which  they  repre- 
sented might  assume,  ratify,  and  ^adopt  them  if  deemed 
advisable  to  do  so. 

Under  the  pleadings  and  testimony  in  this  case,  it  is  clear, 
upon  the  most  familiar  principles  of  law,  that  tiie  Pioneer 
Mining  Company  could  compel,  if  desirable,  the  transfer, 
by  Chapman  and  Sayre,  of  these  contracts  to  itself,  made  by 
its  trustees,  and  dealing  solely  with  its  property;  and  could 
compel  them  to  account  scrupulously  for  all  gains  by  them 
derived  thereby. 

Clearly,  Chapman  and  Sayre  may  do  voluntarily  what  the 
law  would  compel  them  to  do  upon  suit  brought  for  that 
purpose.  They  are  forever  estopped  under  the  record  i^ 
this  case  from  asserting  any  personal  rights,  under  those 
contracts,  unless  they  shall  first  be  retrandferred  to  them  by 
the  plaintiff  in  this  action. 

As  already  observed,  the  evidence  shows  that  thtoe  con- 
tracts were  adopted,  assumed,  and  ratified  by  the  Pioneer 
Mining  Company,  and  by  it  transferred  to  plaintiff.  I  may 
observe  that  I  do  not  doubt  the  legal  capiacity  of  Chapman, 
Sayre,  and  Hadley,  to  act  as  the  trustees  of  the  Pioneer 
Mining  Company.  They  were  its  first  duly  constituted 
trustees.    No  others  have  ever  succeeded  them,  and  it  is 
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not  shown  that  any  escheat  or  forfeitdre  of  its  corporate 
rights  and  franchises  has  ever  arisen  or  been  declared 
against  that  company.  It  may  be  farther  observed  that 
the  action  of  the  board  of  trustees  of  said  company  in 
assuming  and  ratifying  these  contracts  was  duly  ratified  and 
approved  by  all  of  the  stockholders  of  said  company,  prior 
to  the  commencement  of  this  suit.  There  can  be  no  doubt 
as  to  plaintifiTs  right  of  action. 

A  large  amount  of  testimony  is  submitted  in  regard  to 
the  execution  of  contract  B,  and  this  testimony  is  some- 
what conflicting.  The  preponderance  of  evidence  is  that  this 
contract  was  executed  and  delivered  on  about  the  ninth  or 
tenth  of  August,  1878.  In  1877  the  Pioneer  Mining  Com- 
pany had  become  embarrassed.  The  Bank  of  La  Porte  had 
obtained  a  judgment  against  the  company,  November  10, 
1877,  for  about  four  thousand  seven  hundred  and  seventy- 
seven  dollars,  and  on  April  15, 1878,  the  California  Powder- 
works  recovered  a  judgment  against  the  company  for  sixteen 
thousand  five  hundred  and  twenty-two  dollars  and  eighty- 
five  cents;  there  was  other  outstanding  indebtedness  of  the 
company,  estimated  at  from  eight  to  ten  thousand  dollars. 
Baker  also  held  his  claim  against  the  mine  for  one  hundred 
thousand  dollars  under  contract  A. 

Baker  naturally  was  solicitous  about  his  claim,  and 
more  so  as  these  judgments  were  a  lien  upon  the  mine,  and 
the  other  indebtedness  of  the  company  might  at  any  time 
be  put  into  judgment. 

Baker  conferred  with  Daniel  Titus,  his  attorney,  in  regard 
to  his  contract  A,  with  the  company.  He  was  anxious, 
if  possible,  to  secure  a  lien  on  the  mine  which  would  take 
precedence  of  the  two  judgments  above  mentioned. 

It  is  evident  that  he  and  Chapman  often  conferred  on  this 
subject. 

In  the  purchase  of  the  Pioneer  mine,  and  in  developing 
the  same,  the  Pioneer  Mining  Company  had  expended  prob- 
ably two  hundred  and  fifty  thousand  dollars — perhaps  more. 
Chapman  had  borne  the  greater  part  of  the  expense  of  de- 
veloping the  mine,  fle  then,  August,  1878,  owned  three 
fourths  of  the  stock  of  the  company.    Baker  was  fully  aware 
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of  0bapman*8  heavy  inyestmeDts  ia  tbe  mine,  and  their  per- 
Bonal  relations  were  harmonions,  and  both  were  anxious  to 
save  themselves  from  loss^  and  to  aid  each  other. 

On  the  twelfth  day  of  August,  1878,  Baker  commenced  a 
suit  to  foreclose  contract  A.  Titus  testifies  that  he  had 
tbe  subject  of  bringing  this  suit  under  consideration  for 
some  months  before  it  was  brought;  that  he  had  a  good 
deal  of  anxiety  about  it,  and  especially  as  to  whether  or  not 
the  suit  could  be  maintained;  and  that  he  had  no  knowledge 
that  it  would  not  be  defended.  Such  anxiety  would  be  very 
natural,  on  his  part,  considering  the  contract  and  the  judg- 
ment sought  and  obtained.  The  suit  was  brought,  was  not 
defended,  and  judgment  for  one  hundred  and  two  thousand 
six  hundred  and  ten  dollars  obtained,  with  interest  at  seven 
per  cent  per  annum,  and  the  same  adjudged  to  be  a  lien  on 
the  mine;  sale  ordered,  and  a  personal  judgment  decreed 
against  the  company  for  any  deficiency  arising  on  sale  of 
the  property.  Prior  to  the  commencement  of  thi9  sait, 
John  G.  Hall  had  been  the  attorney  of  Chapman  in  sundry 
matters,  not  connected  with  this  snit.  At  his  request,  Hall 
prepared  the  original  draught  of  contract  B  for  Ghapman. 
It  was  submitted  to  Titus,  as  Baker's  attorney,  for  examina- 
tion and  correction,  if  desired. 

Titus  examined  it,  changed  it  in  several  respects,  and  it 
was  returned  to  Hall  for  engrossment,  as  corrected  by 
Titus. 

It  was  so  engrossed,  as  changed  and  amended  by  Titus, 
and  as  it  now  appears  in  the  complaint.  In  the  original 
draught  Hall,  under  a  misapprehension,  recited  the  fact  that 
Baker  had  obtained  a  judgment,  etc. ;  as  amended  by  Titus, 
it  reads  as  we  have  it  in  the  complaint — that  Baker  has  a 
claim,  etc.,  and  is  about  to  obtain  judgment,  etc. 

In  his  direct  examination,  Titus  is  positive  that  his  con- 
tract was  not  executed  until  after  he  had  obtained  this  judg- 
ment for  Baker,  August  26,  1878;  and  that  he  would  not 
have  permitted  Baker  to  execute  the  same  as  it  now  appears 
in  the  complaint,  because  it  would  have  contained  a  false 
recital,  to  wit,  that  he  was  *^ about  to  obtain  a  judgment,** 
when  in  fact  he  had  already  obtained  the  judgment.     But 
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on  cross-examination  he  admits  that  some  of  the  changes 
suggested  by  him,  as  tbej  appear  on  the  slip  now  attached 
to  the  draught  of  this  contract,  are  in  his  own  handwriting, 
and,  as  before  stated,  this  contractus  set  out  in  the  com- 
plaint as  it  was  corrected  by  Titus.  I  do  not  think  that  he 
wrote  any  "false  recital"  to  be  engrossed  into  the  contract. 
He,  as  Baker's  attorney,  wrote  or  suggested  the  recital 
that  Baker  "was  about  to  obtain  judgment,"  etc.,  and  this 
would  clearly  have  been  false  were  not  the  contract  to  have 
been  executed  prior  to  the  date  of  obtaining  the  judgment 
for  Baker.  If  the  contract  was  not  intended  to  be,  and  was 
not  in  fact,  executed  by  Baker  until  October  30, 1878,  nearly 
three  months  from  the  time  it  was  first  draughted,  it  is  cer- 
tain that  Titus  then  permitted  him  to  sign  it,  containing  a 
false  recital  of  an  important  matter,  and  that  Titus  knew  that 
such  recital  was  false.  Now,  I  do  not  think  that  Titus  did 
any  such  thing. 

Six  years  had  elapsed  from  the  date  of  that  contract  to 
the  time  when  his  testimony  thereon  was  taken.  I  think 
he  was  mistaken  in  his  recollection  of  the  matter.  August 
9th  Hall  charges  Chapman  fifty  dollars  for  drawing  this 
contract,  and  saw  it  no  more  thereafter.  His  account- 
book,  containing  this  charge,  was  submitted  to  and  exam- 
ined by  the  court.  The  entry  seems  to  be  regular  in  all 
respects,  and  above  suspicion.  The  testimony  of  Titus  and 
Chapman  as  to  the  date  of  execution  of  this  contract  is  con- 
flicting. I  cannot  but  think  that,  considering  the  deep  in- 
terest which  Chapman  had  in  this  matter,  his  recollection 
is  the  clearest  and  most  accurate.  From  all  of  the  testi- 
mony, I  have  little,  if  any,  doubt  that  this  contract  was  ex- 
ecuted prior  to  August  13,  1878,  the  date  of  the  commence- 
ment of  Baker's  suit  on  contract  A.  But  whatever  the 
fact  may  be  on  this  point,  it  is  morally  certain  that  Baker 
and  Chapman  had  a  perfect  understanding  and  agreement 
as  to  Baker's  suit,  and  that  no  defense  thereto  would  be 
made  by  the  Pioneer  Mining  Company. 

Chapman's  investment  and  interest  in  the  mine  at  that 
time  was  nearly  equal  to,  and  perhaps  greater  than,  the 
amount  due  Baker  under  contract  A. 
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They  wanted  fnrtber  time  to  make  the  money  from  the 
mine  to  pay  these  jadgments  and  other  debts,  if  possible. 
They  had  a  common  interest  in  the  property,  and  they 
labored  for  a  common  object  and  result. 

If,  as  alleged  in  the  answer,  contract  B  was  never  ex- 
ecuted, it  is  most  singular  that  Baker  and  Chapman,  by 
mere  accident  and  unwittingly,  should  have  carried  it  into 
fall  and  complete  effect,  of  which  there  is  no  dispute,  and 
should  also  have  so  fully  embodied  many  of  its  important 
provisions  into  the  contract  of  December  20th,  following. 

These  things  could  not  have  occurred  by  accident  or 
chance;  they  did  not  so  occur  in  this  case. 

I  may  have  given  this  contract  grealer  attention  than  its 
merits,  demand,  as  it  is  supplemented  by  the  contract  of 
November  1,  1878  (defendant's  exhibit  9),  and  is  finally 
merged  in  the  agreement  of  December  20th,  following.  I 
cannot  think  that  these  parties  executed  contract  B  on 
the  thirtieth  of  October,  and  only  two  days  thereafter  ex- 
ecuted the  contract  of  November  Ist  (defendant's  exhibit  9). 

On  the  twelfth  of  October,  1878,  Baker  entered  into  the 
contract  with  Baird  and  the  California  Powder-works,  set 
out  in  the  complaint.  The  objects  of  that  contract  are  ap- 
parent. It  gave  precedence  to  the  judgment  of  the  Bank  of 
La  Porte,  then  held  by  Baird,  and  to  the  judgment  hield  by 
the  California  Powder-works.  Sheriff's  sales  were  to  be 
made  on  those  judgments,  and  also  upon,  the  Baker  judg- 
ment; the  legal  title  to  the  mine  was  to  vest  ultimately  in 
Baker,  and  he  was  given  thirty  months  from  the  date  of 
obtaining  title  within  which  to  pay  off  the  two  first-named 
judgments.  These  sheriff's  sales  were  made  accordingly, 
Baird  bidding  in  the  mine  for  the  amount  due  on  the  first 
two  judgments,  and  Baker  bidding  it  in  at  sixty  thousand 
dollars,  on  sheriff's  sale  a  few  days,  thereafter  on  bis  judg- 
ment. The  sheriff's  costs  and  commissions  on  the  Baker 
sale  amounted  to  about  three  thousand  dollars.  This  sum 
Baker  could  not  conveniently  raise,  and  he  settled  with  the 
sheriff  for  his  costs,  waived  the  sale,  and  took  no  certificate 
of  sale  from  the  sheriff  on  his  jcidgment.  This  led  to  a 
modification  of  this  contract,  executed  October  25th,  as  ap- 
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pears  in  the  complaint.  By  this  modification  Baker  was  to 
assign  his  judgment  to  Baird,and  the  title  was  to  be  placed 
in  Titus,  who  was  to  join  with  Baker  in  a  mortgage  on  the 
mine  to  secure  the  pajnient  of  Baker's  note  for  the  amount 
due  the  Galiforaia  Powder-works,  payable  thirty  months 
from  date.  These  contracts  were. carried  into  effect  when 
the  title  became  vested  in  Titus  in  April,  1879. 

When  Baker's  note  became  d,ue  he  was  unable  to  pay  it, 
and  be  naturally,  went  to  Chapman  for  aid.  Chapman  then 
advanced  ten  thousand  dollars  of  his  own  money,,  paid  it  on 
Baker's  note,  and  obtained  an  extension  of  one  year  on  the 
balance.  When  this  extension  of  time  had  expired.  Baker 
was  still  unable  to  make  any  payment  upon  his  note.  He 
then^  with  the  written  consent  of  Chapman,  mortgaged  the 
mine  to  Morgan  &  Sonahue,  and  Chapman  took  the  money 
so  obtained  wd  paid  the  balance  due  the  California  Pow- 
der-works. TberewjRS.a  surplus  of  some  one  thousaud 
four  hundred  dollars  in  Chapman's  hands,  of  the  money  re- 
ceived from  Morgan  &  Donahue,  after  paying  the  balance 
due  the  Qalifomia  Powdei-works.  This  surplus  Chapman 
retained,  to  apply  on  bis  advance  of  ten  thousand  dollars, 
which  is  all  that  has  been  repaid  to  him  on  said  advance. 

After  the  clean-up  of  the  mine  for  the  season  of  1883 
Baker  paid  Morgan  &  Donahue  the  amount  borrowed  from 
them.  It.  is  insisted  by  defendant's  .attorneys  that  this 
Baker  judgment  was  and  is  wholly  void,  and  was  of  no  ad- 
vantage to  Baker.  I  shall  not  discuss  this  point.  It  is 
sufficient  that  it  served  its.  purpose;  and  that  it  did  prove 
advantageous  to  Baker  and  Chapman  and  Sayre  there  can 
be  no  question.  Its  ultimate  result  was  to  gain  for  them, 
by  means  of  the  contract  of  October  12,  1878,  more  than 
three  years'  time  within  which  to  pay  off  the  amounts  due 
the  California  Powder-works,  during  which  time  Baker  had 
the  continuous  aud  undisturbed  possession  of  the  mine, 
and  the  holders  of  the  eight  or  ten  thousand  dollars  of 
claims  and  demands  against  the  Pioneer  Mining  Company, 
probably  seeing  no  hope  of  realizing  on  their  claims,  for- 
bore pressing  the  same  against  the  company,  with  the  ex- 
ception of  Ah  Leen,  mentioned  in  the  complaint.    Baker 


5d2  Pioneer  Gold  MnoNa  Co.  v.  Bakeb.    [Cir.  Ct. 

opinion  of  the  Court — Sabin,  J.  [Febrauy, 

states  that  lie  promised  to  pay  this  floating  indebtedDeas, 
but  has  not  done  so.  It  is  evident  that  Baker  and  his  attor- 
ney, Mr.  Titns,  did  not  consider  the  judgment  as  void,  nor 
did  Ciiapman  so  consider  it.  Mr.  Greathonse,  the  attorney 
for  the  California  Powder-works  at  the  time  this  judgment 
was  rendered,  had  no  doubt  that  it  was  collusively  obtained. 
And  he  so  charged  Baker  and  Chapman,  who  appear  not  to 
have  admitted  the  charge,  and  yet  not  to  have  denied  it. 
Chapman,  however,  insisted  that  no  wrong  was  intended — 
that  the  California  Powder-works  would  be  fully  paid;  that 
he  had  mnde  arrangements  with  Baker  to  that  end.  Chap- 
man was  the  man  to  whom  Greathouse  principally  looked 
for  payment  of  these  demands.  He  had  guaranteed  their 
payment.  Mr.  Greathouse  says  that  finally  he  consented  to 
make  the  claims  out  of  the  property.'  And  the  contract  of 
October  12th  was  accordingly  executed.  Chapman's  active 
controlling  influence  and  agency  in  procuring  the  execution 
of  this  contract  cannot  be  doubted.  The  testimony  of  Mr. 
Greathouse  puts  this  beyond  question,  and  need  not  be  re- 
viewed. And  the  same  is  true  of  the  contract  made  Octo- 
ber 25th,  modifying  the  one  of  October  12th. 

Greathouse  says  that  Baker  and  Chapman  both  asked  him 
to  permit  the  substitution  of  Titus  in  place  of  Baker,  as  the 
person  to  whom  Baird  should  deed  the  mine,  and  that  he 
consented  thereto.  Titus  confirms  this  in  his  testimony. 
He  says  that  Baker  and  Chapman  both  came  to  him  and 
usked  him  to  consent  that  the  property  be  deeded  to  him 
by  Buird,  and  that  he  so  consented. 

That  he  did  not  remember  that  they  assigned  any  reason, 
beyond  their  wish,  for  the  change.  It  is  needless  now  to 
inquire  what  that  reason  was. 

Baker  and  Chapman  differ  in  their  testimony  on  this  point. 

March  26,  1880,  Buker,  in  a  letter  to  Chapman,  says,  **I 
would  have  held  the  deed  myself  if  allowed.*'  Again^  on 
the  twenty-seventh  of  the  same  month  be  writes  Chapman: 
"You  must  not  forget  that  your  objections  and  fear  to  trust 
me  to  carry  out  this  programme  produced  the  necessity  to 
put  it,  the  legal  title  to  the  mine,  in  other  hands,  where  We 
could  not  control  the  situation." 
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The  controlling  agenoj  of  Chapman  in  all  these  matters 
is  too  apparent  to  be  denied.  The  contract  of  November  1, 
1878  (defendant's  exhibit  9),  executed  bj  Baker  and  Chap- 
man, followed.  It  is  a  supplement  to  contract  B,  having 
the  same  general  purpose  and  object,  and  is  merged  in  the 
final  contract  of  December  20th.  On  November  1st  was 
executed  the  lease  giving  Baker  possession  of  the  mine  for 
six  months  thereafter.  On  December  20,  1878,  was  exe- 
<:uted  the  contract,  called  in  the  complaint  the  final  or  mort- 
gage contract.     Its  object  is  apparent. 

It  was  to  secure  to  Baker  the  payment  of  the  sums  therein 
mentioned  and  provided  for,  in  the  manner  and  within  the 
time  therein  specified,  and  when  this  was  accomplished,  to 
surrender  the  mine  to  its  lawful  owners.  This,  and  the 
other  contracts  set  forth  in  the  complaint,  had  this  one  pur- 
pose. All  tended  to  the  same  result.  They  dealt  only  with 
the  property  of  the  Pioneer  Mining  Company — could  act 
on  nothing  else — sought  only  to  discharge  its  debts  and  ob- 
ligations as  therein  provided;  were  executed  by  Baker  with 
Chapman,  and  with  Chapman  and  Sayre  because  they  were 
the  trustees  of  that  company,  and  because  Baker  knew  them 
to  be  such  trustees,  because  he  knew  they  owned  nearly  all 
of  the  stock  of  that  company,  and  had  always  been  the  sole 
managers  of  its  afiairs. 

And  from  the  dates  of  the  several  contracts  to  June,  1883, 
they  were  treated,  considered,  and  acted  upon  by  all  parties 
thereto  as  the  contracts  of  that  company  for  its  use  and 
benefit,  and  not  as  the  individual  contracts  merely  of  Chap- 
man, or  Chapman  and  Sayre.  If  this  be  not  so,  how  has  it 
occurred  that  Baker  has  had  the  undisturbed  possession  of 
this  mine  from  November  1,  1878,  to  July  1,  1883?  His 
only  formal  lease  with  the  Pioneer  Mining  Company  gave 
him  possession  of  the  mine  for  six  mouths  only,  from  No- 
vember 1,  1878.  Did  he  continue  in  possession  under  that 
lease,  or  under  the  contract  of  December  20th? 

If  under  the  latter,  then  clearly  it  was  treated  and  con- 
sidered by  all  parties  thereto  as  the  contract  of  the  company. 

The  lease  provided  nothing  about  Baker's  keeping  accu- 
rate accounts  of  his  expenses  upon  and  receipts  from  the 
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mine,  and  rendering  snoh  accounts  to  Chapman  and  Sayre. 
The  contract  of  December  20tb  did  bo  provide,  and  Baker, 
in  bis  answer,  alleges  tbat  be  always  bas  kept  sacb  accounts 
and  rendered  tbem  to  Cbapman  and  Sayre. 

In  view  of  tbe  facts  clearly  establisbed  by  the  testimony, 
I  cannot  bnt  bold  tbat  these  sheriff's  sales  set  out  ^in  tbe 
complaint,  bad  and  brought  about  as  they  were,  and  this 
final  contract  of  December  20,  1878,  were  and  are  in  effect 
a  mortgage — no  more  and  no  less — for  tbe  purposes  set  out 
ill  that  contract.  It  will  be  conceded  tbat  a  mortgage  may 
be  created  in  many  ways.  We  are  to  consider,  not  so  much 
the  means  used  to  that  end,  as  we  are  to  consider  tbe  legal 
effect,  the  purpose  and  intention  of  tbe  parties  in  the  use  of 
those  means. 

Equity  often  looks  beyond  the  mere  written  instrument, 
hears  parol  evidence  in  regard  to  the  same,  not  to  contra- 
dict or  vary  its  terms,  but  to  raise  an  equity  superior  to  it, 
and  to  give  it  effect  according  to  the  true  intent  and  pur- 
pose of  the  parties.  And  a  mortgage  may  be  created  as 
well  without  as  with  an  accompanying  personal  obligation 
of  the  mortgagor  to  pay  the  debt  secured  or  attempted  to 
be  secured  thereby.  In  the  one  case  the  property  alone  is 
charged  with  the  lien — is  looked  to  solely  by  the  mortgagee 
out  of  which  to  make  his  lieu;  in  the  other  he  bas  the 
additional  security  of  the  personal  obligation  of  tbe  mort- 
gagor. 

A  debt  chargeable  only  against  certain  property  is,  in 
effect,  simply  a  debt  with  limited  means  of  satisfaction  or 
enforcement;  the  value  of  the  property  charged  with  the 
indebtedness  is  the  measure  of  the  securitv  afforded. 

And  this  is  exactly  the  security  taken  by  Baker  in  1874, 
when  he  sold  this  mine  for  the  balance  of  the  purchase 
money,  one  hundred  and  twenty-five  thousand  dollars. 
This  arrangement  was  then  satisfactory  to  Baker,  was  his 
voluntary  contract,  and  neither  reason  nor  authority  is  sug- 
gested why  this  agreement  is  not  legal  and  binding  upon 
the  parties  thereto,  and  upon  the  property  impressed  with 
that  lien. 

This  agreement  could  have  been  acknowledged  and  re- 
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corded,  and  made  notice  to  all  persons  dealing  with  tbat 
property.  It  is  evident  that  the  stockholders  of  the  Pioneer 
Mining  Company  did  not  wish  to  subject  themselves  to  the 
possible  personal  liability  of  paying  the  whole  purchase 
price  of  the  mine  should  it  prove  to  be  of  little  or  no  value. 
And  this  security  was  still  acceptable  to  Baker,  and  by  him 
accepted  in  contract  A. 

This  arrangement  was  manifestly  intended  to  give  each 
party  an  opportunity  of  getting  out  of  the  mine  the  large 
amount  of  money  which  they,  respectively,  had  invested  in 
it;  giving  Baker  the  preference,  and  to  Chapman  and  Sayre, 
or,  which  is  substantially  the  same  thing,  the  Pioneer  Min- 
ing Company,  the  benefit  of  any  surplus,  and  the  mine 
itself,  after  the  payment  of  Baker's  claim  against  the  mine. 

It  is  urged  by  defendant  that  there  is  no  valuable  consid- 
eration for  any  of  these  contracts,  and  especially  for  the 
final  contract  of  December  20,  1878.  I  cannot  agree  with 
counsel  in  this  view.  It  may  not  be  so  important  to  inquire 
into  the  consideration  of  the  contracts  preceding  the  final 
contract  of  December  20th,  as  the  others  are  merged 
therein.  But  I  think,  on  examination  of  all  of  the  con- 
tracts, we  shall  not  fail  to  find  them  based  on  good  and 
valuable  considerations. 

At  the  date  of  contract  A,  the  Pioneer  Mining  Com- 
pany had  suspended  work  on  the  mine.  Its  outlays  had 
been  large,  the  returns  small.  It  was  under  no  obligation 
to  go  on  forever,  spending  large  sums  of  money  upon  the 
mine  with  no  returns.  Baker  held  his  claim  against  the 
mine  for  one  hundred  and  twenty-five  thousand  dollars, 
payable  from  the  proceeds  thereof.  If  the  mine  could  not 
be  made  to  pay  this  amount,  Baker's  only  remedy  was  upon 
his  contract.     Hence  the  contract  A. 

Baker  surrendered  his  stock  in  the  company;  reduced  his 
claim  to  one  hundred  thousand  dollars  payable  as  before; 
and  he  and  the  company  surrendered  all  liabilities  and  ob- 
ligations held  by  the  one  against  the  other;  and  the  com- 
pany promised  to  resume  work  on  the  mine.  It  did  so; 
but  probably  not  as  effectively  as  was  expected  when  the 
contract  was  executed.    The  complaint  alleges  that  the 
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companj  expended  more  than  one  hnndred  and  iwentj  thon- 
sand  dollars  on  the  mine  after  the  date  of  that  contract.  I 
am  not  able,  from  the  testimony,  to  say  what  that  amount 
was,  bnt  it  was  many  thousands  of  dollars. 

All  of  this  to  a  certain  eitent  innred  to  Baker's  benefit. 
I  cannot  think  tliere  was  lack  of  valnable  consideration 
from  either  party  in  this  contract.  And  this  remari:  ap- 
plies also  to  contract  B  and  the  conti'aot  of  November 
1st.     (Defendant's  exhibit  9.) 

It  can  hardly  be  claimed  that  the  contract  of  December 
20,  1878,  is  without  a  valnable  consideration. 

Without  specifying  others,  it  will  be  sufficient  to  observe 
that  it  gave  Baker  continuous  possession  of  the  mine  for 
four  years,  a  thing  he  greatly  desired;  and  the  right  to 
work  it  as  he  saw  fit.  And  this  has  resulted,  as  he  admits 
in  his  answer,  in  a  clear  profit  to  him  of  forty-seven  thou- 
sand dollars  above  all  expen£es.  It  is  true  that  he  has  done 
this  by  making  at  times  large  advances;  but  this  is  what  he 
contemplated,  and  knew  he  must  do  when  the  contract  was 
made. 

It  has  not  been  any  the  less  valuable  to  him  on  this  ac- 
count— the  advances  have  been  repaid-^nd  it  is  not  denied 
that  Baker  has  been  in  possession  of  this  mine  all  this  time 
uuder  this  contract,  or  certainly  since  the  expiration  of  the 
lease  of  November  1,  1878,  for  six  months.  Its  want  of 
mutuality  is  hardly  apparent,  and  would  have  found  little 
support  hud  Chapman  and  Sayre  attempted  to  dispossess 
Baker  of  the  mine  without  first  complying  with  the  terms 
of  that  contract.  It  is  only  by  complying  with  those  terms 
that  plaintifi*  seeks  to  establish  a  rightof  action  in  this  case. 
It  may  be  further  observed  that  by  this  contract  Baker  was 
to  be  paid  interest  on  all  of  his  advances  at  the  rate  of  one 
per  cent  per  mouth. 

I  am  not  certain,  and  do  not  now  decide,  whether  or  not, 
Aiuder  this  contract,  this  rate  of  interest  is  to  apply  to  his 
judgment  of  one  hundred  and  two  thousand  six  hundred 
and  ten  dollars.  If  it  does,  it  is  an  advantage  to  him  of 
more  than  five  thousand  dollars  per  annum,  as.  his  judg- 
ment drew  only  seven  per  cent  per  annum. 
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'  Baker  testifies  in  effect  that  bis  uDderstandiDg  is  that  bis 
jndgmeut  draws  interest,  nnder  the  eon  tract,  at  the  increased 
rate,  and  be  so  compates  interest  thereon  in  a  partial  state- 
ment of  his  account  rendered  to  Sayre,  (Plaintiff's  Ex- 
hibit N.)  If,  however,  this  judgment  is  void,  as  insisted 
by  defendant's  counsel,  it  of  course  can  draw  no  interest. 
And  the  same  consideration  extends  in.  a  measure  to  the 
agreement  of  December  16,  1882^  extending  this  contract 
of  December  20,  1878.  Possession  of  the  mine  was  to 
continue  in  Baker.  This  extension  was  granted  for  one  of 
two  purposes,  either  to  be  carried  out  in  good  faith  by  all 
parties  thereto,  or  it  was  designed  as  a  trap,  a  device,  by 
which  Chapman  and  Sayre,  or  the  Pioneer  Mining  Com- 
pany, should  be  induced  unwittingly  to  allow  the  time  for 
redemption  to  expire  without  offering  to  perform  on  their 
or  its  part. 

Nothing  in  the  record  supports  the  suggestion  that  the 
latter  was  the  purpose  of  its  execution;  but  were  it  fully 
established  that  such  was  its  purpose,  it  would  receive  no 
countenauQe  from  the  «oourt;  and  no  laches  have  arisen 
thereby,  on  the  part  of  plaintiff,  that  would  preclude  recov- 
ery on  that  ground. 

It  is  asserted,  and  maintained  with  great  earnestness,  that 
Baker  now  holds  an  absolute  indefeasible  title  to  this  mine, 
by  virtue  of  the  sheriff's  sales  on  the  judgments  mentioned, 
free  and  clear  of  all  equities  arising  from  this  contract  of 
December  20,  1878;  that  in  procuring  such  title  he  acted 
independently  of,  at  arm's-length,  and  adversely  to  Chap- 
man and  Sayre,  and  all  parties  interested  in  the  Pioneer 
mine. 

I  must  say  that  this  assertion  is  not  supported  by  a  line 
or  word  of  testimony  in  the  case. 

The  sales  were  made  nearly  as  outlined  in  contract  B, 
and  exactly  as  provided  in  the  contract  of  October  12, 1878, 
executed  by  Baker,  Baird,  and  the  California  Powder-works. 
This  contract,  as  I  have  held,  and  as  is  abundantly  shown 
by  the  testimony,  was  procured  mainly  by  Chapman's  influ- 
ence, effort,  and  solicitation. 

His  personal  investment  in  the  mine  was  then  equal  to, 
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or  greater  than,  the  amonnt  then  due  Baker.  It  is  rather  a 
play  upon  terras  than  a  statement  of  fact  to  say  that  the 
debt  of  the  Pioneer  Mining  Company  to  the  California 
Powder-works  was  paid  by  means  of  these  execution  sales 
made  by  the  California  Powder-works.  Those  sales  were 
merely  a  means  to  an  end. 

The  California  Powder-works  did  not  want  the  mine,  and 
it  agreed  by  this  contract  of  October  12,  1878,  to  acquire 
and  transfer  the  title  thereto  for  a  specific  purpose  only. 
Its  demand  was  not  paid  until  years  after  it  acquired  and 
transferred  this  title,  as  I  have  already  shown. 

The  legal  title  to  the  mine  passed  to  Titus  about  April 
29,  1879,  and  was  held  by  him  until  September  15,  1882. 
when  he  deeded  the  property  to  Baker,  subject  to  certain 
mortgages,  and  subject  to  the  rights  of  Chapman  and  Sayre^ 
as  set  forth  in  the  complaint. 

There  can  be  no  doubt,  under  the  evidence,  as  to  the 
perfect  understanding  and  agreement  of  all  of  these  men. 
Baker,  Chapman,  Sayre,  and  Titus,  as  to  their  rights  in 
this  property,  under  these  sales,  and  the  contract  of  De- 
cember 20th. 

And  there  is  no  disagreement  among  them  on  this  point. 
Titus  held  the  title  to  the  property  as  the  trustee  of  both 
parties. 

He  testifies  that  he  understood  that  he  had  full  power  to 
sell  the  mine,  but  that  he  would  not  have  sold  it  at  any 
price  without  the  consent  of  Baker  and  Chapman.  Titus 
had  long  been  the  confidential  attorney  of  Baker.  He  had 
also  been  the  attorney  for  Chapman  in  some  matters.  Both 
reposed  coufidence  in  him.  He  drew  this  contract  of  De- 
cember 20th,  and  the  one  of  November  1st;  and  had  care- 
fully examined  and  amended  contract  B,  before  its  exe- 
cution. 

He  knew  all  about  the  contract  of  October  12th  between 
Baker  and  Baird  and  the  California  Powder-works,  knew 
its  object  and  purpose,  and  had  joined  with  Baker  in  the 
mortgage  to  secure  Baker*s  note  to  the  powder-works. 

And  he  seems  to  have  executed  his  trust  honestly  and 
faithfully. 
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While  Titas  held  this  title,  he  and  Baker  and  Chapman 
^ere  all  trying  to  effect  a  sale  of  the  mine.  Titus  received 
two  or  more  offers  for  the  mine. 

These  offers  he  reported  to  Baker  and  Chapman  for  their 
approval.  When  requested  by  Baker  and  Chapman,  he 
transferred  the  title  to  Baker,  subject  to  the  conditions  men- 
tioned, and  Baker  voluntarily  so  accepted  it.  His  testimony 
on  all  of  these  matters  is  clear.  The  title  passed  to  Baker, 
not  as  a  purchaser,  nor  by  operation  of  law,  but  simply  at 
the  request  of  Baker  and  Chapman  to  carry  out  their  wishes 
and  purpose  in  regard  to  the  mine.  Baker  testifies  that 
lie  always  intended  to  carry  out  faithfully  the  contract  of 
December  20th;  that  he  never  sought  to  avoid  it. 

And  his  correspondence  with  Chapman  and  Sayre,  from 
1878  to  1883,  in  evidence,  is  to  the  same  effect.  On  March 
26,  1880,  Baker  writes  to  Chapman:  ''You  know  how  the 
title  came  to  be  put  in  Titus's  hands.  I  have  made  no  defi- 
nite arrangement  with  him."  In  the  same  letter,  referring 
to  certain  services  rendered  by  Titus  in  regard  to  the  prop- 
erty, which  Baker  deemed  advantageous,  he  says:  ''All  of 
which  was  of  as  much  to  your  advantage  as  mine  in  saving 
the  property.  *  *  *  I  have  repeatedly  nrged  upon  you 
to  make  a  definite  arrangement  with  him  [Titus],  as  it  be- 
longed more  to  you  than  to  me  to  do  it,  as  a  certain  amount 
of  the  proceeds  of  a  sale  comes  to  me  and  the  balance  to 
yourself  and  Sayre,  as  Titus  fully  understands.  *  *  *  I 
leave  it  between  you  to  settle  as  you  can.  I  would  have 
held  the  title  myself,  if  allowed;  then  all  would  have  been 
easy."  He  urges  Chapman  to  accept  an  offer  of  four  hun- 
dred and  fifty  thousand  dollars  for  the  mine,  and  says,  "I 
leave  it  in  your  hands.*'  The  following  day,  March  27th, 
lie  again  writes  Chapman:  "With  regard  to  what  the 
Pioneer  could  be  sold  for,  at  the  very  lowest,  I  can  only 
say  the  matter  rests  wholly  with  you.  I  have  made  the 
last  reduction  on  my  claim  that  I  ever  shall,  and  the  final 
contract  defines  what  I  am  to  have  out  of  the  property; 
whatever  more  is  got  out  of  it,  I  freely  yield  as  the  contract 
specifies.  *  *  *  You  must  not  forget  that  your  objec- 
tions and  fear  to  trust  me  to  carry  out  this  programme  pro- 
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duced  the  necessity  to  put  it  [the  title]  in  other  bands,  where 
we  could  not  control  the  sitnationy  and  therefore,  if  loss 
conies  from  it,  yon  are  the  one  on  whom  that  loss  justly  falls, 
and  not  on  me.**  On  September  24,  1882,  after  the  title 
had  passed  from  Titus  to  himself,  Baker  writes  to  Sayre: 
"I  am  now  able  to  report  that  I  hold  the  deed  to  the  prop* 
erty  as  contemplated  in  our  original  contract  of  redemp- 
tion/' 

November  25,  1882,  he  writes  Sayre,  asking  him  to  join 
in  a  bond  executed  by  himself  and  Chapman^  to  sell  the 
mine  for  four  hundred  thousand  dollars,  and  says:  ''If  we 
do  not  sell  this  mine,  I  would  rather  haye  my  money  in 
sight  than  the  mine  clear  of  all  encumbrances,  with  the 
risks  which  attend  it.  Hence,  I  say  I  will  never  clear  up 
the  mine  again  without  I  do  it  for  myself;  and  at  the  end 
of  this  extension  I  must  have  my  money  or  be  the  sole 
owner  of  the  mine,  untrammelled  by  any  redemption  cou« 
tracts." 

There  are  many  letters  in  evidence  from  Btiker  to  these 
parties,  and  all  to  the  same  effect,  on  this  matter. 

His  answer  alleges  that  annually,  after  each  clean-up, 
prior  to  June  23,  1883,  he  rendered  to  Ohapman  and  Sayre 
a  full,  true,  and  correct  statement  of  the  amount  and  value 
of  such  clean-up,  and  of  all  proceeds  and  receipts  from  said 
mine,  and  of  his  disbursements  in  opening,  developing, 
and  working  the  same.  He  was  under  no  obligation  to  do 
thesa  things  except  by  that  contract.  Every  act  of  Baker 
in  all  this  business,  from  the  date  of  this  contract  of  De- 
cember 20,  1878,  to  the  twenty-third  of  June,  1883,  shows 
that  he  considered  the  contract  to  be  in  full  force,  and  that 
he  did  not  hold  the  title  to  the  mine  freed  from  its  obliga- 
tions. And  his  testimony  is  to  the  same  effect.  I  cannot, 
therefore,  give  any  weight  to  this  assertion,  now  set  up,  as 
to  Baker's  title  to  the  mine;  that  he  holds  it  free  and  clear 
from  the  equities  arising  from  the  contracts  set  forth  in  the 
complaint,  and  especially  the  contract  of  December  20, 
1878.  The  assertion  is  not  true  in  fact,  unless  the  testi- 
mony of  every  witness  on  this  point  is  false. 

It  is  further  insisted  that  Baker  gave  the  full  market 
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value  of  this  property  in  tbe  amounfc  for  Tvhich  ii  was  bid 
iu  on  the  exeoution  sales,  made  by  the  California  Powder- 
works.  And  this  is  urged  as  evidence  that  the  sales  were, 
and  were  intended  to  be,  absolute,  with  no  resulting  trust 
in  favor  of  Chapman  and  Sayre  or  the  Pioneer  Mining  Com- 
pany. We  have  shown  from  the  testimony  how  these  sales 
came  to  be  made.  I  cannot  but  think  that  this  inquiry  is 
somewhat  irrelevant.  But  the  fact  is  shown,  by  every  wit- 
ness examined  on  this  point,  that  this  mine  at  that  time  had 
no  market  value,  in  the  iisnal  acceptation  of  that  term. 

It  was  simply  bid  in  for  the  amount  of  those  judgments, 
interest,  and  costs.  Baker  testifies  that  he  thinks  its  fair 
value  at  that  date  was  about  twenty-five  thousand  dollars  or 
thirty  thousand  dollars.  And  yet,  a  day  or  two  thereafter, 
he  bids  on  his  own  execution  sale  sixty  thousand  dollars 
more  for  the  mine,  when  clearly  it  had  not  enhanced  one 
dollar  in  value. 

This  seems  inconsistent.  The  evidence  submitted  on  this 
point,  if  it  proves  anything,  proves  too  much. 

Some  of  the  witnesses  testify  that  they  would  not  give 
four  bits  for  the  mine,  while  the  aggregate  of  Baker's  bids 
lor  it  was  nearly  ninety  thousand  dollars. 

And  we  are  to  remember  that  Baker  did  not  pay  the 
amount  for  which  the  mine  was  struck  off  on  the  first  exe- 
cution sales.  Chapman  paid  the  first  ten  thousand  dollars, 
which  was  paid  thereon  in  September,  1861,  and  the  bal- 
ance was  not  really  paid  until  it  was  paid  from  the  clean-up 
of  the  mine  for  the  season  of  1883,  as  testified  to  by  Baker. 
Whatever  may  have  been  the  opinion  of  various  persons  as 
to  the  real  or  speculative  value  of  the  mine  in  October, 
1878,  it  is  clear  that  Baker  and  Chapman  and  Sayre  all  con- 
sidered it  to  be  of  great  value,  far  beyond  twenty-five  thou- 
sand dollars  or  thirty  thousand  dollars. 

In  1880  Baker  urges  Chapman  to  consent  to  a  sale  of  the 
property  at  four  hundred  and  fifty  thousand  dollars.  In 
1882  Baker  asks  Sayre,  by  letter,  to  join  with  himself  and 
Chapman  in  a  bond  to  sell  the  mine  for  fonr  hundred  thou- 
sand dollars.  While  Titus  held  the  title  to  the  mine — from 
April,  1879,  to  September,  1882 — he,  Baker,  Chapman,  and 
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Sayre  vrere  all  trjicg  to  effect  a  sale.  Titns  seems  to  have 
bad  at  least  two  offers  for  the  property,  one  at  aboat  three 
bnudred  or  three  hundred  and  fifty  thousand  dollars,  and 
the  other  at  a  larger  sum. 

I  cannot  but  think  that  Baker,  Chapman,  and  Sayre  were 
the  best  judges  of  the  value  of  that  mine;  and  their  judg- 
ment in  this  respect  is  best  shown  by  their  actions  relative 
to  its  sale  and  the  price  asked  therefor. 

But  in  this  case  it  makes  no  diffierence  if  Baker's  par- 
chase  on  the  execution  sales  was  at  the  then  full  value  of 
the  mine,  the  whole  transaction  was  still  in  effect  only  a 
mortgage. 

In  cases  of  doubt  whether  a  transaction  was  a  condi- 
tional sale  or  a  mortgage,  equity  will  hold  it  to  be  a  mort- 
gage. By  so  doing,  the  rights  of  each  party  are  preserved; 
the  mortgagor  is  permitted,  upon  fulfilment  of  his  contract, 
to  save  his  property,  and  the  mortgagee  receives  his  just 
dues,  and  is  entitled  to  no  more. 

We  pass  to  the  alleged  tender  made  by  Chapman,  in  com- 
pliance with  this  final  contract  of  December  20, 1878.  Prior 
to  June,  1883,  there  had  been  correspondence  between  these 
parties,  and  especially  between  Baker  and  Sayre,  in  refer- 
ence to  the  redemption  of  the  mine,  the  amount  required 
therefor,  etc.  About  June  19,  1883,  Chapman  applied  to 
Baker  for  a  further  extension  of  time  to  redeem  under  the 
contract  of  December  20th.  He  wished  it  extended  until 
after  the  clean-up  of  the  mine  for  that  year. 

This  would  give  Baker  the  benefit  of  that  season's  prod- 
uct, then  supposed  to  be  large,  and  which,  as  shown  by 
Baker,  was  in  excess  of  eighty-seven  thousand  dollars. 

This  request  Baker  refused;  and  he  then  informed  Chap- 
man that  redemption  must  be  made  by  June  22d,  or  the 
right  to  redeem  would  cease  on  that  date.  Baker  then 
thought  that  the  extension  of  time  on  this  contract  of  De- 
cember 20,  1878,  made  December  16,  1882,  expired  June 
22d,  instead  of  July  1,  1883. 

Chapman  then  made  arrangements  by  which  he  was  to 
obtain  one  hundred  thousand  dollars,  and  whatever  more 
might  be  required,  with  which  to  redeem  the  property.     On 
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the  twentj-eiglith  of  Jane,  foUowiDg,  Chapman  applied  to 
Baker  for  a  statement  of  his  accounts,  and  to  know  the 
amount  required  for  redemption. 

He  had,  prior  to  this,  written  Baker  to  have  such  accounts 
prepared. 

This  statement  Baker  did  not  and  could  not  furnish.  His 
books  were  not  there,  at  the  mine,  when  the  request  was 
made,  and  he  states  in  his  testimony  that  he  had  not  made 
up  his  accounts  since  October,  1882. 

The  bills  were  not  in,  and  expenses  not  known.  It  is 
evident  from  the  testimony,  and  chiefly  that  of  Buker,  that 
Baker  could  not  have  furnished  a  true  or  correct  statement 
of  his  accounts,  or  the  amount  justly  due  him  on  July  1, 
1883,  if  he  had  wanted  to  do  so,  and  it  is  equally  evident 
that  he  did  not  want  to  do  so.  He  then  thought  the  time 
for  redemption  had  expired,  and,  as  he  states,  he  "stood 
upon  his  legal  rights."  By  his  neglect  to  have  his  accounts 
ready,  he  put  it  out  of  the  power  of  Chapman  and  Sayre  to 
comply  with  the  exact  terms  of  the  contract.  It  was  not 
their  fault  that  they  did  not  know  what  amount  to  tender 
Baker  on  the  first  of  July,  1883,  in  redemption  of  the  prop- 
erty. Chapman  had  prepared  the  means,  in  good  faith, 
with  which  to  redeem,  but  Baker  could  not  tell  him  the 
amount  required. 

It  is  true  that  Chapman  did  not  then  have  the  money  with 
him  to  make  an  actual  tender  of  a  definite  sum,  but  if  he 
had  produced  an  unlimited  sum,  it  would  in  no  way  have 
aided  the  matter.  Neither  he  nor  Baker  could  tell  the 
amount  due  the  latter.  I  consider  that  there  was  a  sub- 
stantial compliance  with  the  contract  in  this  respect  on  the 
part  of  Chapman  and  Sayre,  as  Chapman's  pui-pose  was  to 
pay  the  full  amount  due  Baker  under  the  contract. 

Baker's  refusal  to  allow  redemption  was  based  solely  upon 
the  fact,  as  he  understood  it,  that  the  time  for  redemption, 
under  the  contract  of  December  20, 1878,  and  the  extension 
thereof,  had  then  expired.  He  did  not  object  that  no  tender 
of  the  amount  due  under  the  contract  had  been  made.  He 
stood  upon  his  legal  rights,  independently  of  any  tender. 

It  may  further  be  observed  that,  considering  this  whole 
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tranflaotion  as  a  morigagey  as  I  do,  a  tender  apoa  the  exact 
day  was  not  strictly  necessary  to  preserve  the  right  of  the 
parties  under  that  contract.  The  right  of  a  mortgagee  to 
redeem  is  not  limited  to  a  strict  performance  on  his  part 
upon  the  very  day  his  mortgage  becomes  dae. 

I  have  thus  endeavored  to  review  this  case  upon  its 
merits,  as  established  by  the  testimony.  It  is  seldom  thai 
a  bill,  in  a  contested  case,  is  so  fally  sustained  by  the  eri- 
dence.  I  am  aware  that  Chapman  and  Sayre  commenced  a 
snit  June  29, 1883,  on  this  contract,  seeking  its  enforcement. 
Whether  or  not  that  suit  was  well  or  ill  advised  I  am  nal 
called  upon  to  say.  This,  however,  is  true,  under  the  evi« 
deuce  in  this  case,  that  if  they  hud  recovered  in  that  suit  tu 
their  own  names,  it  would  have  inured  to  the  use  and  benefit 
of  the  Pioneer  Mining  Ooropany. 

A  recovery  therein  would  not  have  changed  the  facts 
established  in  this  case,  nor  would  it  have  precluded  the 
Pioneer  Mining  Company  from  asserting  its  rights.  It  is 
of  little  moment  to  Baker  what  party,  as  plaintiff,  holds  the 
equity  of  redemption  under  that  contract  of  December  20, 
1878,  since  his  rights  thereunder  will  be  fully  protected^ 
and  performance  decreed  and  executed  before  he  will  foe 
called  upon  to  convey  the  property. 

The  court  has  determined,  in  this  suit,  that  plaintiff  now 
holds  that  equity  of  redemption,  and  may  enforce  it  against 
the  defendant. 

Hudley  and  Brown  also  commenced  a  suit  upon  this  con- 
tract, in  July,  1883,  charging  fraud  in  its  execution. 

Both  of  these  suits  were  dismissed  by  the  parties  who 
brought  them,  and  were  never  heard  upon  their  merits. 

They  have  but  little  bearing  in  this  case,  which  is  heard 
upon  the  issues  raised  by  the  pleadings,  and  must  be  de« 
cided  upon  the  facts  established  by  the  testimony,  and  the 
law  applicable  thereto. 

I  do  not  deem  it  necessary  to  discuss  at  length  the  doc« 
trine  of  mortgages  as  applied  to  this  case.  These  contracts 
were  made  under  the  code  of  California,  and  are  subject  to 
its  provisions.  And  this  court,  in  carrying  the  contracts 
into  effect,  will  be  guided  by  the  decisions  of  the  supreme 


Dist.  Cal.]    Pioneer  Gold  Minikg  Co*  v.  Baeeb.  606 

■  ■  ■ -  —  -  -  —     -  * 

1S86.]  Opinion  «f  the  Orart— Sabin,  J. 

court  of  California  in  oonstraing  ibe  provisions  of  the  code 
applicable  thereto. 

Under  the  code  of  California,  and  under  the  generally 
reoogorized  doctrine  of  mortgages,  this  transaction,  as  a 
vrhole,  can  only  be  deemed  a  mortgage.  It  is  of  little  con- 
sequence whether  we  consider  Baker  as  a  mortgagee,  in 
possession  by  consent,  or  as  a  trustee,  holding  the  title  to 
this  mine  in  trust. 

When  the  conditions  upon  which  he  holds  that  trust  are 
fully  complied  with,  he  may  at  any  time  be  called  upon  to 
surrender  that  trust. 

I  deeply  regret  the  necessity  which  compelled  the  bring- 
ing of  this  suit.  It  is  most  unfortunate  that  these  parties, 
after  years  of  hearty  co-operation,  constant  courage,  strug- 
gle, and  labor,  iuTolving  great  expenditures  of  money,  and 
at  the  last  moment,  when  their  long-deferred  hopes  were 
almost  realized,  should  have  come  to  this  painful  and  costly 
disagreement,  and  so  have  thwarted  their  common  under- 
standing and  enterprise. 

I  cannot  but  think  that  it  never  would  have  so  happened 
had  not  Baker  become  erroneously  impressed  with  the  idea 
that  the  extension  of  the  contract  of  December  20,  1878, 
expired  June  22,  instead  of  July  1,  1883. 

He  testifies,  over  and  over  again,  that  it  was  always  his 
intention  and  purpose  at  all  times  faithfully  to  carry  out 
that  contract,  and  his  every  act  done  under  it  confirms  his 
testimony  in  this  respect. 

I  find  the  following  numbered  allegations  of  the  com- 
plaint, as  numbered  therein,  sustained  by  the  testimony 
submitted,  to  wit:  Numbers  1  and  following  to  and  in- 
cluding number  16,  with  the  exception  of  the  last  sen- 
tence thereof,  in  the  words,  **bnt  the  mortgage  to  Messrs. 
Morgan  &  Donahue  still  remains  unpaid,  and  a  lien  upon 
the  mine.** 

Baker  testifies  that  he  has  paid  this  mortgage. 

Also,  number  17  and  following  to  and  including  number 
22.  The  allegations  in  subdivision  23,  as  to  Baker's  secretly 
retorting  amalgam,  and  his  insolvency,  are  not  sustained. 
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His  possession  of  the  mine  and  working  the  same  is  con- 
ceded. 

Let  a  preliminaiy  decree  be  entered,  in  favor  of  plaintiff, 
if  desired,  in  accordance  with  this  opinion,  and  the  case  be 
referred  to  the  standing  master  in  chancery  of  this  conrt  to 
take  an  account  between  the  parties  and  report  the  same  to 
the  court. 


Louis  Goldsmith  et  al.  v.  L.  W.  Gilliland 

ET  AL. 

ClBCUIT  C0UBT«  DiSTBICT  OF  ObBOOK. 

Februabt  13, 1885. 

1.  Equttt  JuBisDicnoN  OF  THE  NATIONAL  Ck)UKTs— State  Laws.— The 

equity  jarisdiction  of  the  national  courts,  and  the  mode  of  procedure 
therein,  exists  independently  of  state  laws,  and  cannot  be  limited  or  re- 
strained by  them. 

2.  Right  Given  bt  State  Law. — A  right  given  by  a  state  law,  that  is 

properly  the  subject  of  a  suit  in  equity,  may  be  thereby  enforced  or  pro- 
tected in  the  national  courts. 

3.  Cebtaintt  in  the  Desckiftion  of  Pbemises  in  a  Bill.— One  eighth 

of  an  undivided  tract  of  land  is  not  distinguishable  from  another,  and  in 
a  suit  to  determine  an  adverse  claim  to  three  such  eighths,  there  cannot* 
in  the  nature  of  things,  be  any  more  certain  or  definite  description  of 
them  than  that. 

4.  Suit  to  Detebmine  an  Advebse  Claim  to  REALPBOPEBTr.->Inasuit 

to  remove  a  certain  cloud  on  the  title  to  real  property,  it  must  appear 
from  the  bill  that  there  is  such  a  cloud,  and  in  what  it  consists;  but  in 
a  suit  brought  under  section  500  of  the  Oregon  code  of  civil  procedure, 
to  determine  an  adverse  claim  to  such  property,  whether  it  casts  a  cloud 
thereon  or  not,  it  is  not  necessary  to  state  the  nature  or  circumstances  of 
the  defendant's  claim;  but  it  is  sufficient  to  allege  that  the  defendant 
wrongfully  makes  such  claim,  and  call  upon  him  to  set  it  forth  in  his 
answer,  and  submit  its  validity  to  the  judgment  of  the  court. 

6.  Pebson  in  Possession  Mebelt. — A  person  in  the  mere  possession  of  real 
property  cannot  maintain  a  suit  to  determine  an  adverse  claim  thereto, 
bat  it  must  also  ap2)ear  that  he  is  in  possession  under  some  claim  of  right 
or  title. 

6.  Statement  of  Plaintiff's  Case. — Generally  it  is  sufficient  for  the  plain- 
tiff in  such  suit  to  allege  his  possession,  and  the  nature  of  his  estate  or 
interest  in  the  premises,  together  with  the  source  of  his  right  or  title;  but 
when,  OS  in  many  cases,  there  is  reason  to  believe  that  the  rightfulness  of 
the  defendant's  claim  depends  on  the  validity  or  effect  of  some  link  in 
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the  plaiatifTs  chain  of  title,  it  is  convenient  and  may  be  necessary  to 
state  the  circumstances  thereabout  fully  and  in  detail,  so  as  to  prevent 
the  necessity  of  future  amendments,  and  to  promote  the  progress  and 
despatch  of  the  case. 

7.  Bond  of  a  Guardian. — Under  section  10  of  the  act  of  December  16, 

1853  (Or.  Laws,  739),  the  security  required  of  a  guardian,  licensed  to  sell 
the  real  property  of  his  ward,  is  a  writing  obligatory  or  '*bond"  in  a 
definite  sum  and  upon  the  conditions  therein  specified,  and  not  a  mere 
"  undertaking; "  and  such  bond  most  be  given  in  such  sum  as  the  county 
judge  may  direct,  and  with  such  sureties  as  he  may  approve. 

8.  Idem — Who  hay  Question  Sale  on  Acgoukt  of. — Ko  one  can  question 

the  validity  of  a  guardian's  sale  for  want  of  sufficient  security  given  by 
him,  except  the  ward  or  some  one  claiming  under  him. 

9.  Suit  to  Quiet  Title — Parties. — Where  a  number  of  persons  claim  un- 

divided interests  in  real  property,  adversely  to  one  in  possession  of  the 
same,  the  latter  may  maintain  a  suit  to  quiet  his  title  against  any  or  all 
of  such  claims,  and  neither  of  said  persons  or  adverse  claimants  is  a 
necessary  party  to  a  suit  for  that  purpose  against  the  other. 

10.  Plea  in  Abatement  for  Defect  of  Parties  to  a  Bill. — A  plea  to  a 
bill  for  a  defect  of  parties  consists  of  new  matter,  and  is  called  a  pure 
plea,  and  therefore  need  not  be  supported  by  an  answer;  by  it  the  de- 
fendant admits  the  case  made  by  the  bill,  but  objects  that  for  want  of 
parties  the  plaintiff  cannot  have  the  relief  to  which  he  may  be  otherwise 
entitled. 

Before  Deady,  District  Judge. 

Mi\  George  H.  Williams,  Mr.  James  K.  Kdly,  and  Mr. 
Geaiye  Durham,  for  the  plaintiff. 

Mr,  James  F.  Watson  and  Mr.  Seneca  Smith,  for  the  de- 
feodaDts. 

Deadt,  J.  Tbis  suit  is  brought  by  the  plaintiff,  a  citizen 
of  New  York,  to  have  his  title  to  an  undivided  interest  in 
certain  real  property,  situate  in  Multnomah  county,  Oregon, 
quieted,  as  against  a  claim  of  the  defendants,  who  are  citi- 
zens of  Oregon,  that  they  have  an  estate  or  interest  therein 
adverse  to  him. 

It  appears  from  the  bill  that  the  property  in  question  is 
the  undivided  five  eighths  of  the  east  half  of  the  Danforth 
Balch  donation,  numbered  58,  and  containing  172.96  acres, 
the  same  being  parts  of  sections  28,  29,  32,  and  33  of  town- 
ship 1  north,  and  range  1  east,  of  the  Wallamet  meridian. 

It  is  alleged  in  the  bill,  that  the  plaintiff  is  the  owner  in 
fee  of  said  undivided  five  eighths,  and  that  he  ''deraigns  his 
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title"  thereto,  ^'bya  good  and  snffioient  chain  of  mesne 
cunTejances''  from  "the  donation  claimants;"  that  from 
October  4,  1870,  until  December  31,  1883,  the  plaintiff  and 
Lis  grantors  *'  w«re  seised  and  possessed  of  the  premises," 
and  *'the  same  were  in  the  open,  actnal,  and  notorions 
possession  of  the  plaintiff  and  held  by  him  adversely  to  all 
persons;  '*  that  the  defendants  claim  an  interest  in  three  of 
said  five  eighths,  adverse  to  the  plaintiff,  but  in  fact  they 
have  no  interest  therein,  and  their  claim  to  that  effect  *^is 
illegal,  wrongful,  and  unjust,  and  prejudicial  to  the  rights 
of  the  plaintiff;*'  and  that  the  value  of  said  three  eighths  is 
more  than  five  thousand  dollars. 

The  phiintiff  then  asks  that  the  defendants  "may  be  re- 
quired to  set  forth  the  nature  of  their  claim,"  and  that  it 
may  be  determined  by  the  decree  of  this  court,  that  the  de- 
fendants have  no  interest  in  said  three  eighths,  and  that  the 
title  of  the  plaintiff  thereto  is  valid. 

The  defendants  demur  to  the  bill  separately;  but  the 
demurrers  were  argued  and  submitted  as  one.  Taken  to- 
gether, the  causes  of  demurrer  specified  therein  are  these: 
1.  The  three  eighths  in  which  it  is  alleged  the  defendants 
claim  an  interest  are  not  identified  or  designated  with 
sufficient  certainty;  2.  It  does  not  appear  from  the  bill 
what  claim  the  defendants  make  to  the  property  in  question 
or  that  the  plaintiff  is  ignorant  of  the  nature  of  the  same,  or 
that  the  defendants  have  or  claim  any  writing  that  consti- 
tutes a  cloud  on  the  plaintiff's  title  to  any  part  of  the 
premises. 

This  suit  is  in  the  nature  of  "a  bill  of  peace"  and  is 
founded  especially  on  section  500  of  the  Oregon  code  of 
civil  procedure,  which  provides: 

"Any  person  in  possession,  by  himself  or  his  tenant,  of 
real  property,  may  maintain  a  suit  in  equity  against  another, 
who  claims  an  estate  or  interest  therein  adverse  to  him, 
for  the  purpose  of  determining  such  claim,  estate,  or  in- 
terest." 

The  equity  jurisprudence  of  the  national  courts,  and  the 
mode  of  procedure  therein,  exists  independently  of  state 
laws  and  cannot  be  limited  or  restrained  by  them.  (  U.  S.  r* 


Dist.  Or.]  Gk)ij>si[iTH  v.  Gilulanb.  609 

18S5.J  Opinion  of  the  Court— Deady,  J. 

Howland,  4  Wheat.  115;  Boyle  v.  Zacharie^  6  Pet.  658; 
Gaines  v.  Reify  15  Id.  14;  Green  v.  Creighloriy  23  How.  105; 
Payn  v.  Book,  7  Wall.  430.) 

Bat  when  a  right  that  may  properly  be  enforced  or  main- 
tained by  a  suit  in  eqnity  only  exists  under  and  by  virtue 
of  a  law  of  a  state,  nevertheless,  this  court  will  entertain 
such  suit  and  furnish  the  necessary  relief,  provided  the  case 
is  otherwise  within  its  jurisdiction. 

In  Clark  v.  Smith,  13  Pet.  195,  it  was  held  that  the  Ken- 
tucky act  of  1796,  after  which  this  section  600  and  other 
like  statutes  were  probably  modelled,  which  authorized  any 
person  having  both  the  title  and  possession  of  land  to  main- 
tain a  suit  in  equity  against  any  other  person  setting  up  a 
claim  thereto,  might  be  enforced  in  the  proper  circuit  court 
of  the  United  States.  (See,  also  to  the  same  effect,  Fitch  v. 
Creightou,  24  How.  159;  Smith  v.  The  Railway  Co.,  99  U.  S. 
398;  and  Ex  parte  McNiel,  13  Wall.  236.)  In  this  latter  case 
Mr.  Justice  Swayne,  in  speaking  for  the  court,  says:  ''A 
state  law  cannot  give  jurisdiction  to  any  federal  court;  but 
that  is  not  the  question.  A  state  law  may  give  a  substantial 
right  of  such  a  character,  that  where  there  is  no  impediment 
arising  from  the  residence  of  the  parties,  the  right  may  be 
enforced  in  the  proper  federal  tribunal,  whether  it  be  a 
court  of  eqnity,  of  admiralty,  or  of  common  law." 

The  objection  to  the  bill,  that  it  does  not  indicate  with 
sufficient  certainty  what  three  eighths  of  the  property  the 
defendants  claim,  is  not  well  taken.  In  this  respect,  it  is 
as  certain  as  the  nature  of  the  subject  will  permit.  It  is,  in 
effect,  that  the  defendants  clnim  three  of  the  five  eighths 
belonging  to  the  plaintiff.  But  these  eighths  are  all,  as  yet, 
only  undivided  portions  of  the  whole.  Each  extends  to 
every  part  of  the  whole,  and  is  in  no  wise  distinguishable 
from  any  other,  until  partition  is  made. 

When  a  suit  is  brought  to  remove  a  certain  cloud  from 
the  title  of  the  plaintiff,  in  the  nature  of  things,  it  must  be 
shown  in  the  bill  that  there  is  such  a  cloud,  before  relief 
can  be  given  against  it.  In  such  a  case  the  bill  must,  in  ad- 
dition to  the  writing  or  matter  which  constitutes  the  alleged 
cloud,  state  the  facts  which  give  it  apparent  validity,  as 
39 
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veil  as  those  which  tend  to  show  its  actual  inyalidity.  (  Teal 
V.  Collins,  9  Or.  91.) 

Bat  in  a  suit  brought  under  section  500  aforesaid,  the 
plaintiff  is  not  required  to  state  the  uature  or  circumstances 
of  the  defendant's  claim,  or  to  deny  knowledge  thereof;  but 
in  this  respect  he  is  only  bound  to  allege  the  making  of 
such  claim,  and  that  it  is  wrongful,  and  call  upon  the  de- 
fendant to  set  it  forth  in  his  answer,  and  submit  its  yalidity 
to  the  judgment  and  determination  of  the  court. 

And  this  is  so,  even  if  such  a  claim  rests  on  or  grows  out 
of  a  writing  which,  unexplained,  constitutes  a  cloud  on 
the  plaintiff's  title.  The  plaintiff  may,  in  any  case,  avail 
himself  of  the  statute,  and  after  alleging  that  the  defendant 
claims  some  interest  or  estate  in  the  premises  in  question, 
adverse  to  him,  call  upon  him  to  state  the  nature  and  cir- 
cumstances of  the  same.  {Ikal  v.  Collins,  9  Or.  91;  Stark 
v.  SUxTTS,  6  Wall.  410;  HoUand  v.  Challen,  110  U.  S.  25; 
Marot  y:.The  Germania  etc,  54  Ind.  39;  The  JeffersonviUe 
etc.  V.  OyUr,  60  Id.  392.) 

This  is  not  only  in  accordance  with  the  language  and  pur- 
pose of  the  statute,  but  it  is  the  natural  and  orderly  mode 
of  proceeding,  in  which  each  party  states  his  own  case. 
The  claim  of  the  defendant  should  be  better  known  to  him 
than  to  the  plaintiff,  and  therefore  can  be  better  stated  by 
him.  Of  course,  the  plaintiff  must  allege  that  the  defend- 
ant claims  an  interest  or  estate  in  the  premises  adversely  to 
him.  This  is  a  part  of  the  plaintiff's  case — the  wrong  done 
by  the  defendant  to  his  right — but  he  is  not  called  upon  to 
state  the  nature  or  particulars  of  such  claim,  even  if  he 
knows  them. 

Notwithstanding  the  statute  saj'S  that  any  person  'Md 
possession  "  of  real  property  may  maintain  a  suit  to  deter- 
mine an  adverse  claim  thereto,  the  better  opinion  is  that  the 
mere  ''naked  possession"  is  not  sufiBcient,  but  the  same 
must  be  accompanied  by  a  claim  of  right  or  title.  {Stark 
V.  Starrs,  6  Wall.  410;  Holland  \.  Challtn,  110  U.  S.  25.) 

And  how  far  or  with  what  particularity  the  grounds  of 
this  claim  of  right  or  title  should  be  set  forth  by  the  plain- 
tiff is  a  question.    In  Stark  v.  Stans,  stipra,  Mr.  Justice 
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Field  says:  ^'Saoh  claim  or  title  must  be  exhibited  in  the 
proofs,  and  perhaps  in  the  pleadings  also,  before  the  ad- 
verse claimant  can  be  required  to  prodace  the  evidence  upon 
which  he  rests  his  claim  of  an  adverse  estate  or  interest.^ 
In  Holland  v.  CJiaUen,  supra,  the  conveyances  showing  that 
the  plaintiff  claimed  title  to  the  premises  under  a  purchaser 
at  a  tax  sale  appear  to  have  been  alleged  in  the  bill.  On 
demurrer  to  the  same,  because  it  did  not  state  the  nature  or 
particulars  of  the  defendant's  adverse  claim  to  the  property, 
it  was  held  sufficient 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Field 
says:  "Undoubtedly,  as  a  foundation  for  the  relief  sought, 
the  plaintiff  must  show  that  he  has  a  legal  title  to  the  prem- 
ises, and  generally  that  title  will  be  exhibited  by  convey- 
ances or  instrumeuts  of  record,  the  construction  and  effect 
of  which  will  properly  rest  with  the  court.  Such,  also,  will 
generally  be  the  case  with  the  adverse  estates  or  interests 
claimed  by  others.*' 

On  the  argument,  an  objection  was  taken  to  the  bill  ore 
teniLS,  that  it  did  not  sufficiently  state  the  title  of  the  plain- 
tiff. 

As  has  been  shown,  the  plaintiff  claims  title  by  a  regular 
chain  of  conveyances  from  the  donees  of  the  premises, 
Balch  and  wife,  under  the  donation  act;  and  also  on  the 
ground  of  adverse  possession  from  October  4,  1870,  to  De- 
cember 31,  1883. 

Generally,  I  think  it  will  be  found  sufficient  for  the  plain- 
tiff to  allege  his  possession  and  interest  or  estate  in  the 
land,  as  that  he  is  the  owner  thereof  in  fee,  for  life  or  for 
.years;  and  that  he  claims  the  same  by  a  regular  chain  of 
conveyances  from  some  recognized  and  undisputed  source 
of  title,  as  the  United  States  or  its  donee,  under  the  dona- 
tion act  of  September  27,  1850,  without  setting  out  such 
conveyances  or  stating  them  in  detail. 

But  when  there  is  reason  to  believe,  as  in  this  case  and 
many  others,  that  the  rightfulness  of  the  defendant's  claim 
depends  on  the  validity  or  legal  effect  of  some  link  or  links 
in  the  conveyances  under  which  the  plaintiff  claims  title,  it 
is  very  convenient^  if  not  necessary,  that  the  statement  of 
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the  plain  tiff  *8  case  should  contain  the  facts  fally  and  in  de- 
tail, at  that  point  in  the  chain  of  his  title  where  it  conflicts 
with  the  claim  of  the  defendant.  Bj  so  doing,  the  neces- 
sity of  fntore  amendments  will  be  avoided,  and  the  progress 
and  despatch  of  the  case  promoted. 

Now,  it  is  fair  to  presume  that  if  the  plaintiff  has  a  regu- 
lar chain  of  conveyances  from  the  donees  of  the  United 
States,  and  the  claim  of  the  defendants  is  at  all  worthy  of 
this  litigation,  that  there  is  an  alleged  or  supposed  defect 
or  invalidity  at  some  point  in  this  chain  of  conveyances, 
from  which  it  may  be  claimed  that  the  title,  instead  of 
beiog  passed  on  to  the  plaintiff,  had  been  diverted  to  the 
defendants. 

Every  case  in  this  particular  must  stand  on  its  own  cir- 
cumstances; but  on  the  whole,  I  think  it  best  to  allow  the 
demurrer  on  this  point;  and  it  is  so  ordered. 

May  20th  this  cause  was  further  heard  on  a  demurrer  to 
the  amended  bill. 

Deady,  J.  In  his  amended  bill,  the  plaintiff  deraigns  bis 
title  to  the  premises  from  the  donee  of  the  United  States, 
Mary  Jane  Balch,  the  wife  of  Danforth  Balch,  and  in  so 
doing  shows  that  on  May  4,  1868,  the  eight  minor  children 
of  said  Danforth  and  Mary  Jane  Balch  were  the  owners  of 
the  premises,  as  tenants  in  common,  subject  to  a  life  estate 
therein,  for  the  life  of  their  mother,  when  one  C.  S.  Silver 
was  appointed  by  the  county  court  of  Multnomah  county 
their  guardian;  that  on  July  12,  1870,  said  Silver  obtained 
an  order  from  said  court  to  sell  the  interests  of  fonr  of  said 
children  in  the  premises,  which  he  did  on  September  24, 
1870,  and  conveyed  the  same  to  the  purchaser  under  whom 
the  plaintiff  claims. 

The  defendants  demur  to  the  amended  bill,  for  that  the 
'*  complainant  hath  not  by  his  own  showing  made  out  a  case 
which  establishes  his  right,  title,  or  interest;"  and,  on  the 
argument  thereof,  made  the  point  that  the  guardian's  sale 
was  invalid,  and  no  title  or  interest  passed  to  the  purchaser 
thereat,  because  it  does  not  appear  that  the  guardian,  be- 
fore making  such  sale,  gave  a  bond  as  required  by  statute. 
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Bj  section  10  of  the  act  of  December  16, 1853  (Or.  Laws, 
739),  it  is  provided  tbat  a  guardian,  before  selling  the  real 
property  of  his  ward,  shall  ''give  bond  to  the  conntj  judge, 
*  *  *  with  sufficient  surety  or  sureties,  with  condition 
to  sell  the  same  in  the  manner  prescribed  for  sales  of  real 
estate  by  executors  or  administrators,  and  to  account  for 
and  dispose  of  the  proceeds  of  the  sale  in  the  manner  pro- 
vided by  law." 

By  section  20  of  the  same  act  (Or.  Laws,  740),  it  is  pro« 
vided  that  in  any  action  relating  to  property  sold  by  a 
guardian  under  said  act,  in  which  'Hhe  ward,  or  any  person 
claiming  under  him,  shall  contest  the  validity  of  the  sale, 
the  same  shall  not  be  avoided  on  account  of  any  irregularity 
in  the  proceedings;  provided  it  shall  appear,**  among  other 
things,  that  the  guardian  ''gave  a  bond  that  was  approved 
by  the  county  judge." 

In  Oager  v.  Henry,  5  Saw.  245,  this  court  held  that  a  sale 
by  a  guardian,  when  authorized  by  a  court  of  competent 
jurisdiction,  could  not  be  questioned  collaterally,  except  as 
allowed  by  this  section  of  this  act.  (See  also  Hobart  v. 
Upton,  2  Saw.  302.) 

Upon  this  point  the  amended  bill  states  that  the  county 
court  licensed  the  guardian  to  sell  the  property  ''  upon  his 
giving  bond  in  the  sum  of  six  thousand  dollars,  as  pre- 
scribed by  law,  which  bond  was  accordingly  given  and  ap- 
proved by  said  court." 

The  argument  in  support  of  the  demurrer  assumes  that 
the  word  ''bond"  in  this  act  is  used  as  a  synonym  with  the 
word  "undertaking,"  and  that  the  court  had  no  power  to 
limit  the  amount  of  such  undertaking  to  six  thousand  dol- 
lars, or  otherwise,  but  that  the  same  should  have  been 
given  generally,  as  a  security  that  the  property  would  be 
duly  sold,  and  the  proceeds,  be  they  more  or  less,  duly 
accounted  for;  and  because  this  was  not  done,  counsel  in- 
sists that  the  act  was  not  complied  with  in  this  particular, 
and  therefore  the  sale  was  invalid,  and  the  purchaser  took 
nothing  under  it. 

In  the  primaiy  sense  of  the  word,  an  "undertaking"  is 
simply  a  promise.    But  in  modern  times  it  is  most  fre- 
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quently  used  to  signify  a  written  promise,  not  nnder  seal, 
made  by  a  party  in  the  coarse  of  legal  proceedings  as  a 
prerequisite  to  obtaining  some  special  process,  order,  or 
allowance  in  bis  cause.  In  proceedings  according  to  the 
code  of  civil  procedare,  it  has  taken  the  place  of  the 
"bond/*  and  is  given  without  limit  as  to  the  liability  of 
the  undertakers,  unless  otherwise  specially  provided  by 
statute.     (State  v.  Mahoney,  8  Or.  207.) 

But  a  ''bond*'  is  a  writing  under  seal,  by  which  the 
maker  or  obligor  acknowledges  himself  indebted  to  another, 
called  the  obligee,  in  a  specified  sum,  which  he  thereby 
''binds**  himself  to  pay.  If  taken  as  a  security  for  the 
performance  or  forbearance  of  any  act,  a  clause  is  added, 
called  a  condition,  in  which  the  circumstances  leading  to  its 
execution  are  recited,  and  by  which  it  is  in  effect  provided 
that  if  the  obligor  shall  perform  or  forbear  accordingly, 
that  the  obligation  shall  be  void. 

When  the  act  of  1853  was  passed,  the  word  "  undertak- 
ing,** in  the  sense  of  a  substitute  for  a  bond,  was  unknown 
to  the  legislation  of  Oregon.  But  at  the  same  session  sun- 
dry acts  were  passed  regulating  the  practice  in  the  courts, 
which  were  taken  from  the  New  York  code  of  civil  pro- 
cedure. In  these  the  term  was  first  used.  But  there  is  not 
the  slightest  ground  for  supposing  that  the  legislature  used 
the  term  "bond**  in  this  act  in  the  sense  of  "undertak- 
ing,** or  otherwise  than  in  its  well-known  and  universally 
understood  legal  sense.  Now,  one  of  the  essentials  of  a 
bond  is  that  the  obligor  shall  acknowledge  himself  indebted 
to  the  obligee  in  a  definite  sum.  Without  this  a  bond  can- 
not be  given. 

Therefore,  when  the  act  required  the  guardian  to  give  a 
"bond  to  the  county  judge,'*  conditioned  as  therein  pro- 
vided, it  in  effect  required  him  to  give  security  for  the 
faithful  performance,  of  his  trust,  in  such  sum  and  with 
such  sureties  as  such  judge  might  direct  and  approve. 

The  county  judge,  before  whom  the  proceeding  is  had, 
has  the  means  of  knowing  the  probable  value  of  the  prop- 
erty, and  the  statute  trusts  him,  as  it  must  some  one,  to 
fix  the  amount  of  the  bond  at  a  sum  sufficient  to  make  it 
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ample  security  to  all  concerned.  And  this  view  is  fully 
confirmed  by  subdivision  1  of  section  20,  which  in  effect 
declares  the  sale  legal  in  this  respect,  whenever  it  appears 
that  the  guardian  ''gave,  a  bond  that  was  approved  by  the 
county  jndge.*^  This  the  bill  shows  was  done  in  this  case, 
and  it  is  sufficient. 

But  I  do  not  perceive  that  the  defendants  are  in  a  con- 
dition to  raise  this  question.  They  have  not  yet  answered 
and  disclosed  the  nature  of  their  claim,  and  therefore  it 
does  not  appear  whether  they  claim  under  the  wards  in  this 
sale  or  adversely  to  their  title. 

Taken  together,  sections  20  and  22  of  the  act  provide 
that  if  the  party  contesting  the  validity  of  a  guardian's  sale 
claims  under  the  ward,  it  must  appear,  among  other  things, 
that  the  guardian  gave  a  bond  to  the  approval  of  the  county 
judge;  but  if  the  person  questioning  such  sale  claims  ad- 
versely to  the  title  of  the  ward,  then  it  is  only  necessary  that 
it  should  appear  that  the  guardian  was  authorized  to  make 
the  sale,  and  "that  he  did  accordingly  execute  and  acknowl- 
edge, in  legal  form,  a  deed  for  the  conveyance  of  the 
premises.*' 

Whatever  may  be  commonly  known  or  understood  about 
the  nature  of  the  defendants'  claim  to  this  property,  the 
court  cannot  assume  or  take  notice  that  they  claim  under 
the  wards  of  the  guardian  who  made  this  sale;  and  until 
that  fact  appears,  they  cannot  be  heard  to  question  the 
validity  of  such  sale  on  the  ground  of  the  insufficiency  of 
the  surety  given  by  the  guardian.  The  demurrer  must  be 
overruled,  and  it  is  so  ordered. 

July  3d  the  cause  was  again  heard  on  a  plea  in  abatement 
to  the  amended  bill  for  an  alleged  defect  of  parties  defend- 
ant. 

Deady,  J.  Briefly,  the  plea  to  the  amended  bill  sets 
forth  that  the  plaintiff  and  each  of  the  defendants,  and  also 
Mfi^x  Goldsmith  of  New  York,  and  W.  B.  Walker  and  Emma 
Dickinson  of  Washington  territory,  own  an  undivided  in- 
terest in  the  premises;  and  that  such  parties  each  "claim" 
to  own  a  certain  undivided  interest  therein,  stating  the  por- 
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tion  claimed  by  each,  and  that  the  defendants  and  aaid 
Walker  claim  such  interests  under  certain  deeds  made  after 
the  jear  1870,  by  the  fonr  children  of  Danforth  and  Mary 
Jane  Balch,  to  wit,  John,  Dan,  Louis^  and  Emma  jBalcb, 
now  Emma  Dickinson,  whose  interest  in  the  land,  as  ap- 
pears from  the  amended  bill,  was  sold  at  their  gnardian^s 
sale  prior  to  that  time,  to  wit,  September  24,  1870,  nnder 
which  sale  the  plaintiff  claims,  and  said  Emma  Dickinson, 
vee  Balch,  as  heir  of  her  parents;  and  conclndes  that  said 
Max  Goldsmith,  W.  B.  Walker,  and  Emma  Dickinson  are 
not  but  ought  to  be  "made  parties  to  the  said  amended 
bill,*'  and  prays  the  judgment  of  the  court  whether  the  de- 
fendants shall  be  compelled  to  make  any  other  or  further 
answer  thereto. 

On  the  argument,  numerous  objections  were  made  to  this 
plea.     They  may  be  conveniently  condensed  as  follows: 

1.  The  point  made  by  the  plea  should  hare  been  made 
by  demurrer.  This  objection  is  not  well  taken,  because  ii 
does  not  appear  from  the  bill  who  owns  two  of  the  three 
eighths  of  the  premises  not  claimed  by  the  plaintiff,  and 
therefore  the  point  could  not  have  been  made  by  demurrer, 
that  certain  persons,  for  instance,  Max  Goldsmith,  Walker, 
and  Dickinson,  have  or  claim  an  interest  therein,  and  should 
therefore  be  made  parties  to  the  bill.  The  bill  only  shows 
that  five  eighths  of  the  premises  belong  to  the  plaintiff  and 
one  eighth  to  Joseph  Teal,  but  as  there  are  eight  eighths  in 
the  whole,  the  necessary  inference  is  that  there  are  two 
other  eighths  owned  by  some  other  person  or  persons;  but 
who  they  are  does  not  appear,  and  for  aught  that  does  ap- 
pear, they  may  belong  to  tbe  defendants. 

2.  Tbe  plea  is  not  supported  by  an  answer. 

This  is  a  pure  plea,  consisting  wholly  of  new  matter.  It 
admits  the  case  made  by  the  bill,  but  maintains  that  the 
plaintiff  cannot  have  relief  in  this  suit  on  account  of  defect 
of  parties  in  his  bill.  Such  a  plea  never  requires  an  answer 
in  support  of  it.  (Story's  Eq.  PI.,  sees.  660,  670,  746; 
Equity  Kule  32.) 

In  section  745,  supra,  Story  says:  ''Although  a  plaintiff 
"^ay  be  fully  entitled  to  the  relief  he  prays,  and  the  defend* 
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ant  may  have  no  olaim  to  the  protection  of  the  court  which 
oaght  to  prevent  its  interference,  yet  the  defendant  may  ob- 
ject to  the  bill,  if  it  is  deficient  to  answer  the  purposes  of 
complete  justice.  This  is  usually  for  want  of  proper  parties; 
and  if  the  defect  is  not  apparent  on  the  face  of  the  bill,  the 
defendant  may  plead  the  matter  necessary  to  show  it." 

3.  The  plea  does  not  negative  the  allegations  of  the  bill. 
But  being  a  pure  plea — one  which  admits  the  allegations 

of  the  bill — it  need  not  and  ought  not  to  negative  them  also. 

4.  The  plea  is  double,  and  offers  no  issue. 

A  plea  may  consist  of  many  particulars,  but  if  they  all 
conduce  to  a  single  point  or  conclusion,  it  is  not  open  to 
the  objection  of  duplicity. 

This  plea  undertakes  to  show  that  Walker  and 'Dickinson 
claim  undivided  interests  in  this  property  under  the  same 
title  that  the  defendants  do,  to  wit,  the  title  of  the  four 
minor  children  of  Danforth  and  Marv  Jane  Balch,  subse- 
quent  to  and  notwithstanding  the  alleged  sale  by  their 
guardian,  and  therefore  they  ought  to  be  made  parties  to 
the  bill. 

This  suit  is  brought  against  the  defendants  because  they 
claim  an  interest  in  the  premises  adverse  to  the  plaintiff, 
and  so  far  as  Walker  and  Dickinson  are  concerned,  the  plea 
merely  alleges  that  they  also  claim  an  interest  therein,  under 
the  same  title  with  the  defendants.  All  the  matters  in  the 
plea  tend  to  this  conclusion  or  point,  and  if  the  plaintiff 
wants  to  put  the  same  in  issue,  he  can  deny  the  allega- 
tion that  these  persons  make  any  such  claim,  and  if  the 
issue  is  found  in  his  favor,  that  disposes  of  it.  However, 
it  is  not  apparent  on  what  ground  Max  Goldsmith  is  named 
in  this  plea,  as  there  is  no  pretense  that  he  is  in  the  same 
boat  with  the  defendants,  or  claims  an  interest  in  the 
premises  adversely  to  the  plaintiff.  This  was  practically 
admitted  by  counsel  for  the  defendants  on  the  argument, 
and  if  necessary,  his  name  may  be  stricken  from  the  plea. 

6.  Max  Goldsmith,  Walker,  and  Dickinson  are  not  neces- 
sary parties,  and  being  non-residents  of  the  district,  cannot 
be  made  parties  without  depriving  the  court  of  jurisdic- 
tion. 
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Uuder  section  8  of  the  jadiciary  act  of  1875  (17  Stats.  472), 
Max  Goldsmith  might  be  made  a  partj  to  this  sait  by  order 
of  the  courts  although  he  is  a  citizen  of  New  York;  but 
although  said  section  is  general  in  its  terms,  and  provides 
that  any  person  who  is  not  found  in  the  district  where  a  suit 
is  brought  to  remove  a  cloud  upon  the  title  of  real  property, 
may  be  served  wherever  he  may  be  found  by  order  of  the 
courti  yet  it  must  be  construed  as  not  including  a  person 
resident  in  a  territory,  because  the  jurisdiction  of  the  United 
States  courts,  where  the  same  depends  on  the  citizenship  of 
tlie  parties,  does  not  extend  to  a  case  between  a  citizen  of  a 
state  and  territory.     (Watson  v.  Brooks,  8  Saw.  320.) 

It  follows  that  if  Walker  and  Dickinson  are  indispensable 
parties,  this  plea  must  be  allowed  and  the  suit  dismissed, 
for  they  cannot  become  parties  without  ousting  the  juris- 
diction of  the  court. 

The  rule  on  the  subject  of  parties  to  a  suit  in  equity  can- 
not be  better  stated  than  by  Mr.  Justice  Bradley,  in  TVU- 
Hams  V.  Bankhead,  19  Wall.  571.  He  says:  "The  general 
rule  as  to  parties  in  chancery  is,  that  all  ought  to  be  made 
parties  who  are  interested  in  the  controversy,  in  order  that 
there  may  be  an  end  of  litigation.  But  there  are  qualifica- 
tions of  this  rule  arising  out  of  public  policy  and  the  neces- 
sities of  particular  cases.  The  true  distinction  appears  to 
be  as  follows:  First— When  a  person  will  be  directly  af- 
fected by  a  decree,  he  is  an  indispensable  party,  unless  the 
parties  are  too  numerous  to  be  brought  before  the  court, 
when  the  case  is  subject  to  a  special  rule.  Secondly — 
Where  a  person  is  interested  in  the  controversy,  but. will 
not  be  directly  affected  by  a  decree  made  in  his  absence,  he 
is  not  an  indispensable  party,  but  he  should  be  made  a 
party  if  possible,  and  the  court  will  not  proceed  to  a  decree 
without  him,  if  he  can  be  reached.  Thirdly — Where  he  is 
not  interested  in  the  controversy  between  the  immediate 
litigants,  but  has  an  interest  in  the  subject-matter,  which 
may  be  conveniently  settled  in  the  suit,  and  thereby  prevent 
further  litigation,  he  may  be  a  party  or  not,  at  the  option  of 
the  complainant."  And  see  Barney  v.  Baliimoi^e,  6  Wall.  284; 
Bibon  V.  Bailway  Companies,  16  Wall.  450;  MdUow  v.  Hinde, 
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12  Wheat.  197;  and  Elmendorf  v.  Taylcyr,  10  Id.  167,  to 
the  same  effect. 

The  act  of  February  28,  1839  (sec.  737,  B.  S.),  which 
gives  the  United  States  conrts  the  right  to  proceed  in  a 
cause  and  give  judgment  between  the  parties  properly  be- 
fore it,  in  the  absence  of  one  or  more  defendants,  not  in- 
habitants of  or  found  within  the  district,  has  been  construed 
in  harmony  with  the  rule  as  here  laid  down,  so  that  even 
under  this  statute  the  court  will  not  and  cannot  hear  and 
decide  a  case  in«the  absence  of  an  indispensable  party,  or 
one  to  be  directly  affected  by  its  judgment.  (Baimey  v. 
Baltimore,  6  Wall.  285.) 

Counsel  for  the  defendants  maintain  that  unless  a  com- 
plete determination  of  the  controversy  can  be  had  with- 
out the  presence  of  Walker  and  Dickinson,  they  must  be 
brought  in,  and  in  support  of  this  position  he  cites  and  re- 
lies on  Pomeroy  on  Bemedies,  sees.  369,  371,  418,  and  419. 
But  it  must  be  remembered  that  the  writer  is  speaking  of 
the  rule  under  the  code  (N.  Y.  Code,  sec.  122,  Oregon 
Code,  sec.  40),  which  peremptorily  provides  that  *'  when  a 
complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties  [than  those  before  it] 
the  court  shall  order  them  to  be  brought  in." 

Under  this  rule,  not  only  indispensable  parties  must  be 
brought  before  the  court,  but  also  all  those  in  the  second 
and  third  of  Mr.  Justice  Bradley's  categories — in  short,  all 
those  who  have  an  interest  in  the  controversy  or  the  sub- 
ject-matter. 

This  iTile,  which,  by  the  way,  Pomeroy  says  "is  to  a 
great  extent  a  dead  letter  "  (Pomeroy  on  Bemedies,  p,  422), 
xnight  be  enforced  in  the  state  tribunals,  where  absent 
parties  may  be  brought  before  the  court  by  the  publication 
of  a  summons;  but  in  the  United  States  courts,  where  this 
practice  does  not  prevail  except  in  a  few  instances,  its  ap- 
plication would  deprive  them  of  their  jurisdiction  in  a  great 
many  cases. 

In  Field  v.  Loionadale,  1  Deady,  293,  this  court  held,  in 
a  suit  brought  to  quiet  title  against  a  number  of  persons 
who  claimed,  as  tenants  in  common,  an  interest  in  certain 
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premises  adversely  to  tbe  plaintiff,  that  the  interest  of  each 
ODO  of  the  defendants  was  separate  and  distinct  from  the 
others,  and  therefore  there  conld  be  a  final  determination 
of  the  controversy,  so  far  as  it  concerned  either  of  them, 
without  the  presence  of  the  other  defendants  as  parties  in 
the  cause,  and  therefore  that  one  of  said  defendants,  who 
had  the  requisite  citizenship,  might,  as  to  herself,  remove 
the  cause  from  tbe  state  court  under  the  act  of  July  27, 
1866.     (14  Stat.  306.) 

This  case  is  exactly  in  point.  Admittlbg  that  the  de- 
fendants and  Walker  and  Dickinson  claim  each  an  interest 
in  this  property  adverse  to  the  plaintiff,  as  set  forth  in  tho 
plea,  they  must  claim  as  tenants  in  common,  and  therefore 
the  claim  of  each  is  separable  and  distinct  from  the  other, 
although  it  may  arise  in  the  same  way  and  be  established 
by  tbe  same  proof.  The  case  falls  within  the  third  of  Mr. 
Justice  Bradley's  categories.  Walker  and  Dickinson  have 
an  interest  in  the  subject-matter,  and  their  claim  being  of 
the  same  nature  as  tbe  defendants',  and  growing  out  of  the 
same  circumstances,  they  might  be  joined  in  this  suit,  at 
tbe  option  of  tbe  plaintiff,  as  a  matter  of  convenience  to 
him;  and  even  if  it  fell  within  tbe  second  category,  the  plea 
would  be  insufficient  under  tbe  circumstances,  for  Walker 
and  Dickinson  cannot  be  brought  within  tbe  jurisdiction  of 
tbe  court. 

This  suit  is  merely  the  converse  of  the  legal  action  to  re- 
cover possession  of  real  property.  If  the  plaintiff  was  out 
of  possession,  and  tbe  defendants  and  Walker  and  Dickin- 
son were  in  possession,  claiming  to  own  tbe  land  as  tenants 
in  common,  even  under  tbe  same  title,  the  plaintiff  could 
bring  an  action  against  either  or  both  of  them  to  recover  tbe 
possession.  And  being  in  possession,  and  menaced  by  the 
adverse  claims  of  these  parties,  be  may  maintain  this  suit 
to  quiet  his  title  against  any  or  all  of  them,  who  are  or  may 
be  brought  within  tbe  jurisdiction  of  the  court,  as  he  may 
think  convenient.  And  tbe  fact  that  the  determination  of 
the  controversy  in  this  suit  will  not  settle  any  controversy 
the  plaintiff  may  have  with  Walker  and  Dickinson,  touch- 
ing any  claim  they  may  make  to  tbe  property,  is  not  a  matter 
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'which  concerns  these  defendants.  It  will  not  inconvenience 
or  prejudice  them  if  the  plaintiff  chooses  or  is  compelled 
to  try  this  question  over  again  in  some  other  forum  with 
those  parties,  with  even  a  different  result. 

Each  of  the  parties  now  before  the  court  has  an  oppor- 
tunity to  allege  and  prove  whatever  interest  he  may  have  in 
the  premises,  and  the  judgment  of  the  court  will  be  a  final 
determination,  as  between  them,  of  the  controversy.  Nor 
is  there  any  danger  that  by  this  means  the  several  interests 
claimed  by  the  various  parties  named  in  the  plea  may  be- 
come confounded  and  lose  their  identity,  as  suggested  by 
counsel  for  the  defendants. 

The  interests  of  tenants  in  common,  though  several  and 
distinct  in  the  abstract,  are  possessed  in  common,  and 
therefore,  as  Blackstone  says'  (book  2,  191),  ''they  all  oc- 
cupy promiscuously,"  **  because  none  knoweth  his  own  sev- 
erally." None  of  these  parties  can  be  said  to  own  or  claim 
any  particular  eighth,  or  fraction  thereof,  of  these  premises, 
but  simply  an  eighth,  or  fraction  thereof,  which  can  only  be 
located  and  identified  by  partition. 

The  plea  is  insufficient,  and  is  therefore  overruled. 


Daniel  P.  Hammond  v.  George  K.  Cleaveland. 

CiBGurr  CotJBT^  District  of  Oregon. 
February  25,  1885. 

1.  SriT  BY  AK  AssiONEB  IN  THE  NATIONAL  C0UBT8.— The  cUase  in  section 

1  of  the  jndiciary  act  of  1875,  prohibiting  the  aasignee  of  a  non-negotia- 
ble contract  from  maintaining  a  init  thereon  in  the  national  courts,  an- 
less  his  assignor  might  have  done  so,  has  reference  solely  to  the  assignor's 
right  to  maintain  snch  snit  on  acconnt  of  his  citiienship,  and  not  to  the 
amount  of  the  claim  or  demand  arising  out  of  snch  contract. 

2.  Idem — Matter  in  Dispute  therein. — An  action  may  be  maintained  in  the 

national  courts  where  the  sum  or  value  of  the  matter  in  dispute,  or 
money  sought  to  be  recovered  therein,  exceeds  five  hundred  dollars  in 
amount,  although  the  complaint  contains  distinct  demands  or  causes  of 
action  of  less  value  than  five  hundred  dollars;  and  it  is  immaterial 
whether  the  plaintiff  is  the  original  owner  of  such  demands  or  acquired 
them  by  assignment  from  such  owner* 
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Before  Deaby,  District  Judge. 

Mr.  Heiiry  Ach^  lot  the  plaintiff. 
Mr,  0.  F.  Paaton,  for  the  defendant. 

Deadt,  J.  This  action  is  brought  by  the  plaintiff,  a  citi- 
zen of  California,  against  the  defendant,  a  citizen  of  Ore- 
gon, to  recover  the  sum  of  throe  thousand  and  ninetj-three 
dollars  and  thirtvHsiz  cents. 

The  action  is  brought  on  three  distinct  demands  or  causes 
of  action  arising  out  of  contract,  which  by  section  91  of  the 
Oregon  code  of  civil  procedure  may  be  united  in  one  com- 
plaint. 

The  first  demand  is  for  one  thousand  one  hundred  and 
thirty-six  dollars  and  eighty-five  cents,  the  agreed  price  of 
goods  sold  to  the  defendant  by  the  plaintiff;  the  second  one 
is  for  one  thousand  six  hundred  and  forty-eight  dollars,  the 
agreed  price  of  goods  sold  to  the  defendant  by  the  firm  of 
Greenbaum,  Sabhs,  &  Freeman,  citizens  of  California,  and 
by  the  latter  assigned  to  the  plaintiff;  and  the  third  one  is 
for  three  hundred  and  eight  dollars  and  twenty-nine  cents, 
the  agreed  price  of  goods  sold  to  the  defendant  by  the  firm 
of  Murphy,  Grant,  &  Co.,  citizens  of  California,  and  by 
the  latter  assigned  to  the  plaintiff;  for  the  aggregate  of 
which  sums  the  plaintiff  asks  judgment. 

The  defendant  demurs  to  the  statement  containing  the 
last  cause  of  action,  for  that  ^'the  court  has  no  jurisdiction 
of  the  matter  thereof.*'  On  the  ai^ument  of  the  demurrer, 
counsel  for  the  defendant  cited  and  relied  on  the  clause  of 
section  1  of  the  judiciary  act  of  1875  (18  Stats.  470),  which 
reads:  ''Nor  shall  any  circuit  or  district  court  have  cogni- 
zance of  any  suit  founded  on  contract  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prosecuted  in  such 
court  to  recover  thereon  if  no  assignment  had  been  made, 
except  in  cases  of  promissory  notes  negotiable  by  the  law 
merchant  and  bills  of  exchange.** 

The  exposition  of  this  clause  by  counsel  for  the  defend- 
ant is  to  the  effect  that  as  the  assignor  could  not  have  main- 
tained a  suit  on  the  contract  in  question,  to  enforce  the 
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pa3rineDt  of  a  sum  less  than  fiye  hundred  dollars,  therefore 
the  plaintiff  cannot  as  assignee  thereof.  And  it  must  be 
admitted  that  the  proposition  is  not  without  plausibility. 
But  in  construing  this  restriction  on  the  assignee's  right  to 
sue,  reference  must  be  had  to  the  manifest  aim  and  object 
of  the  provision.  The  jurisdiction  of  this  court,  so  far  as 
the  same  depends  on  the  amount  in  controversy,  is  pre- 
scribed by  an  earlier  clause  in  the  same  section,  which  in 
effect  limits  such  jurisdiction  to  cases  where  ''the  matter 
in  dispute**  exceeds  the  sum  or  value  of  five  hundred  dol- 
lars. But  the  jurisdiction  of  the  court  may  also  depend  on 
the  citizenship  of  the  parties  to  the  suit,  and  the  provision 
in  question  is  intended  to  prevent  a  party  to  a  non-negotia- 
ble contract  who  cannot,  for  want  of  such  citizenship,  sue 
his  debtor  thereon  in  the  national  courts  f]^)m  conferring 
such  right  upon  a  citizen  of  another  state  by  an  assignment 
of  his  demand  to  him.  And  so  far  as  this  provision  is  con- 
cerned, it  matters  not  what  is  the  sum  or  value  of  "  the 
matter  in  dispute." 

The  assignor  of  the  contract  upon  which  the  third  cause 
of  action  is  founded  appears  to  be  a  citizen  of  California. 
He  might,  therefore,  so  far  as  the  question  of  citizenship  is 
concerned,  have  prosecuted  a  suit  on  such  contract  in  this 
court,  and  therefore  his  assignee  may  do  so. 

Of  course,  no  one  could  maintain  a  suit  in  this  court  on 
this  demand  alone.  The  value  of  it  is  not  sufficient  to  give 
the  court  jurisdiction.  But  the  plaintiff  is  also  the  owner 
of  other  demands  against  the  defendant — one  in  his  own 
right,  and  the  other  as  assignee.  As  authorized  by  the 
code  (sec.  91),  he  has  united  these  several  demands  or 
causes  of  action  in  the  complaint  in  this  action.  And  the 
only  other  question  in  the  case  is,  What  is  the  sum  or  value 
of  "the  matter  in  dispute"  in  this  action?  In  considering 
this  question,  each  item  or  demand  in  the  complaint  is  not 
to  be  taken  by  itself,  as  if  it  were  the  subject  of  a  separate 
action,  but  the  sum  of  these  items — the  aggregate  value  of 
the  three  distinct  demands  contained  in  the  complaint 
which  constitute  the  subject  of  the  action  and  the  amount 
sought  to  be  recovered  by  it. 
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The  sum  wbicb  a  plaintiff  seeks  to  recover  in  an  action 
for  money  ia  tbe  meaanre  of  the  value  of  ''the  matter  in 
dinpate'"  therein  between  himself  and  the  defendant  Tbe 
right  of  the  plaintiff  to  recover  this  sam  is  to  be  contested 
and  determined  thereby  according  to  the  established  mode 
of  procedure;  and  so  long  as  it  exceeds  five  hnndred  dol- 
lars in  amonnt,  it  is  immaterial  how  or  whence  tbe  plaintiff 
became  the  owner  of  the  several  items  that  may  constitute 
or  enter  into  this  sum  or  demand. 

Indeed,  cases  may  arise  in  which  the  assignee  of  a  de- 
maud  may  maintain  an  action  thereon  in  this  court,  so  far 
as  tbe  value  of  ''  the  matter  in  dispute*^  is  concerned,  when 
tbe  assignor  could  not.  For  instance,  where  the  demand 
bears  interest,  tbe  sum  due  thereon  at  the  time  of  tbe  as- 
signment mny^be  less  than  five  hnndred  dollars,  but  when 
suit  is  brought  on  it  by  the  assignee,  the  value  of  it  may  ex- 
ceed five  hundred  dollars. 

Of  course,  a  collusive  or  pretended  assignment  of  an  item 
in  tbe  plaintiff's  demand  may  be  set  up  as  a  defense  to  a 
recovery  thereon  by  the  pseudo  assignee. 

But  when  tbe  transaction  is  bova  Jide,  and  tbe  legal  title 
is  tmnsferred  to  the  assignee,  he  may  maintain  an  action 
thereon  in  this  court  without  reference  to  its  value,  provided 
tbut  tbe  whole  sum  sought  to  be  recovered  therein  exceeds 
five  hnndred  dollars,  and  the  citizenship  of  tbe  assignor 
and  defendant  was  such  at  the  time  of  tbe  assignment  that 
a  suit  might  have  been  maintained  between  them  herein. 
(See  Stanley  v.  Board  of  Supervisors,  16  Fed.  Rep.  483; 
Judsou  v.  Macon  County,  1  Dill.  213.) 

Tbe  demurrer  is  overruled. 
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A.  T.  Green  v.  The  Coos  Bat  Wagon- road 

Company. 

Cracurr  Court,  Dibtkict  of  Oeegon. 
March  2, 1 885. 

1.  Statute  of  Limitations. — An  agreement  or  promise  made  ni'ithout  a 

consideration  to  postpone  or  extend  the  time  of  payment  of  a  debt  or  de- 
mand is  void,  and  does  not  therefore  prevent  the  ruauing  of  the  statute 
against  the  right  of  the  creditor  to  maintain  an  action  thereon. 

2.  Idem — Acknowledgment. — From  an  acknowledgment  of  the  existence  of 

a  debt  under  circumstances  that  indicate  a  willingness  or  liability  to  pay 
the  same,  the  law  will  imply  a  promise  to  pay,  upon  which  an  action  may 
be  maintained  during  the  statutory  period  of  limitation  thereafter. 

3.  New  Promise— How  Pleaded. — In  pleading  a  new  promise,  or  an  ac- 

knowledgment or  agreement  from  which  such  promise  will  be  implied,,  it 
need  not  be  alleged  that  the  same  was  made  in  writing;  but  that  fact 
will  be  presumed  until  the  contrary  is  shown. 

Before  Deady,  District  Judge. 

3Ir.  Thomas  JV.  Strong,  for  the  plaintifF. 

3Ir.  James  F.  Watson  and  Mr.  Edward  S.  Watson,  for  the 
defeudaut. 

Deady,  J.  This  action  is  brought  by  A.  T.  Green  of 
California  against  tlie  defendant,  a  corporation  duly  formed 
under  the  laws  of  Oregon,  to  recover  the  sum  of  three 
thousand  dollars,  with  interest  from  June  1,  1875,  amount- 
ing to  two  thousand  eight  hundred  and  twenty-five  dollars. 

TJie  action  was  commenced  on  November  10,  1884;  and 
it  is  alleged  in  the  complaint  that  on  April  17,  1875,  the 
defendant  was  the  owner  of  ninety-six  thousand  three  hun- 
dred and  twenty-five  acres  of  land  in  Douglas  and  Coos  coun- 
ties in  this  state,  for  thirty-five  thousand  five  hundred  and 
thirty-three  acres  of  wliich  it  had  a  patent  from  the  United 
States,  and  was  entitled  to  a  patent  for  the  remainder;  tlmt 
the  defeudaut  then  agreed  with  the  plaintiff  that  if  he  would 
find  a  purchaser  for  said  lands  it  would  pay  him  a  commis- 
sion of  five  thousand  dollars;  that  the  plaintiff  accepted  said 
proposition,  and  afterwards,  on  May  31,  1875,  the  plaintiff 
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foand  a  person  who  purchased  said  lands  of  the  defendant 
at  one  dollar  per  acre,  and  paid  for  the  patented  portion 
thereof  at  once,  and  agreed  to  pay  for  the  remainder  as 
soon  as  the  patent  was  issued  therefor;  that  on  July  26, 
1875,  the  defendant  paid  the  plaintiff  on  account  the  sum 
of  two  thousand  dollars,  and  requested  him  ''to  wait  for 
the  payment"  of  the  remaining  three  thousand  dollars  until 
it  received  the  balance  of  the  purchase  price,  to  which  he 
agreed;  that  the  plaintiff  at  the  same  time  agreed  to,  and 
afterwards  did,  assist  the  defendant  to  get  the  remainder  of 
said  purchase  price,  which  was  paid  to  it  ou  January  7,  18S4; 
and  that  on  January  12th  the  plaintiff  duly  demanded  of  the 
defendant  payment  of  said  three  thousand  dollars,  with  legal 
interest  thereon  from  June  1,  1875,  which  it  refused. 

The  defendant  demurs,  for  that  "it  appears  on  the  face 
of  the  complaint  that  said  action  was  not  commenced  within 
the  time  prescribed  by  law,"  and  "is  barred  by  the  statute 
of  limitations." 

The  code  of  ciyil  procedure,  section  66,  provides  that  the 
defense  of  the  statute  of  limitations  may  be  made  by  de- 
murrer when  it  appears  on  the  face  of  the  complaint  that 
the  action  has  not  been  commenced  within  the  period  pre- 
scribed by  law. 

The  contention  of  the  defendant  is  that  it  appears  from 
the  complaint  that  whatever  was  to  be  paid  to  the  plaintiff 
for  his  services  in  procuring  a  purchaser  of  the  property 
was  due  and  payable  on  May  31,  1875,  when  the  service 
was  performed,  or  at  the  furthest  on  July  26th,  when  the 
purchaser  paid  the  first  instalment  of  the  purchase  money 
and  the  plaintiff  received  the  two  fifths  of  the  commission 
claimed  by  him,  and  that  at  the  expiration  of  the  six  years 
thereafter,  to  wit,  July  26, 1881,  the  claim  for  the  balance 
of  three  thousand  dollars  was  barred  by  the  lapse  of  time. 

The  plaintiff 's  answer  to  this  proposition  is  that  by  the 
agreement  of  July  26th  the  payment  of  his  claim  was  post- 
poned until  the  defendant  should  receive  the  remainder  of 
the  purchase  money,  which  did  not  occur  until  January  7, 
1884,  at  which  time  the  statute  commenced  to  run  against 
the  claim,  and  not  before,  citing  Wdfber  v.  WiUiama  CoUege^ 
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23  Pick.  802;  Ang.  on  Lim.  Ill  (sec.  120);  lAcktyY.  Hngus, 
55  Pa.  St.  434;  Irving  v.  Veitch,  3  Mee.  A  W.  90. 

According  to  the  complaint,  this  three  tbonsand  dollars 
was  due  the  plaintiff  at  the  date  of  this  agreement;,  and  had 
been  since  Jane  Ist;  from  which  time  he  seeks  to  recover 
interest  on  that  sum.  Without  doubt,  if  the  arrangement 
made  between  the  parties  on  July  26,  1875,  constituted  u 
valid  agreement,  the  day  of  payment  was  postponed  until 
January  7,  1884,  and  the  statute  did  not  commence  to  run 
until  that  time. 

But  it  does  not  appear  that  there  was  any  consideration 
for  the  plaintiff's  promise  to  delay  action  in  the  premises. 
The  defendant  neither  gave  nor  forbore  anything  in  consid- 
eration of  or  on  account  of  the  plaintiff's  promise.  While, 
on  the  other  hand,  the  plaintiff  undertook  the  further  ser- 
vice of  helping  to  obtain  the  remainder  of  the  purchase 
money  without,  as  appears,  any  compensation  therefor. 
The  promise  was  then  a  mere  nudum  pactum^  which  did  not 
in  law  prevent  the  plaintiff  from  maintaining  an  action  in 
the  mean  time  to  recover  whatever  was  due  him  from  the 
defendant.  And  from  the  time  the  plaintiff's  right  to  sue 
commenced,  the  statute  commenced  to  run  against  it,  and 
cut  it  off  by  June  1, 1881. 

As  was  substantially  said  in  ClKice  v.  Chapin,  130  Mass. 
128,  of  a  similar  agreement  between  the  maker  and  payee 
of  a  note  to  postpone  the  day  of  payment  thereof:  There  is 
no  advantage  to  the  defendant,  nor  disadvantage  to  the 
plaintiff,  growing  out  of  the  agreement,  which  can  constitute 
a  consideration  for  the  plaintiff's  promise  to  postpone  the 
payment  of  the  sum  then  due  him,  and  therefore  it  is  not 
binding  on  him.  Notwithstanding  the  promise,  he  could, 
at  any  time  within  six  years  from  June  1,  1875,  have  main- 
tained an  action  against  the  defendant  to  recover  the  un- 
paid commission:  See  also  Sharpley  v.  Abbott^  42  N.  T.  447. 

The  cases  cited  by  counsel  for  the  plaintiff  do  not  sup- 
port his  contention  in  this  respect. 

In  lining  v.  Veifch,  supra,  the  agreement  to  postpone  the 
payment  of  the  defendant's  notes  was  made  on  a  valuable 
consideration.    Besides,   there  were  payments  made   on 
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them  within  six  years  before  tbe  action  was  commenced, 
which  circumstance  of  itself  was  sufficient  evidence  of  an 
acknowledgment  whereon  to  raise  an  implied  promise  to 
pay  the  notes. 

In  lAchiy  V.  Hugus,  supra,  it  was  decided  that  the  statute 
will  not  mn  against  the  claim  of  an  attorney  for  compensa- 
tion for  services  until  the  undertaking  in  which  he  is  en- 
gaged is  performed,  or  the  relation  of  attorney  and  client 
is  terminated.  To  the  same  effect  is  the  citation  from  Angell, 
supra. 

But  the  relation  of  attorney  and  client  never  existed  be- 
tween these  parties.  And  however  analogous  the  relation 
between  them  may  have  been  to  that  of  attorney  and  clienty 
it  came  to  an  end  on  June  1,  1876;  and  the  only  relation 
that  existed  between  them  thereafter  was  that  of  debtor  and 
creditor.  The  plaintiff  was  not  employed  for  a  continuous 
and  indefinite  service,  but  to  do  a  specific  thing — a  job — 
to  find  a  purchaser  for  the  defendant's  land  at  an  agreed 
compensation.  This  he  did  on  May  31, 1875,  and  was  then 
entitled  to  his  commission. 

Afterwards  the  plaintiff,  on  receiving  two  fifths  of  what 
was  due  him,  agreed  to  wait  for  the  payment  of  the  re- 
mainder until  the  happening  of  a  certain  event. 

The  case  of  Webber  v.  JVilliams  College^  supra y  is  not  in 
point.  The  plaintiff  held  the  note  of  the  defendant  which 
would  become  due  within  the  year.  The  defendant  wrote 
to  the  plaintiff,  asking  a  year's  delay,  and  saying  that  the 
right  of  the  latter  to  sue  should  not  be  prejudiced  by  the 
delay.  The  creditor  answered,  denying  the  request,  but 
did,  in  fact,  delay  bringing  an  action  on  the  note  for  a  year, 
and  until  the  statute  had  run. 

The  defendant  pleaded  the  statute,  and  the  court  held 
with  the  plaiutiff.  The  matter  is  very  summarily  and  some- 
what obscurely  disposed  of,  the  court  saying  that  the  de- 
fendant's offer  was  *'  a  good  waiver  of  the  statute  of  limita- 
tions." The  expression,  **  waiver  of  the  statute,"  is  mislead- 
ing, and  not  applicable  to  the  case.  A  party  may  be  said  to 
waive  the  statute  by  not  pleading  it  when  he  might,  but  not 
otherwise.     And  the  better  opinion  seems  to  be,  that  the 
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bar  of  the  statute  oannot  be  waived  or  renounced  in  ad- 
vance, as  that  would  put  it  iu  the  power  of  individuals  to 
dispense  with  the  law,  contrary  to  the  public  policy  and 
peace  it  is  intended  to  promote  and  preserve.  (Aug.  on 
Lim.,  sec.  247,  note.) 

But  whatever  may  be  said  of  the  grounds  of  the  decision, 
there  is  no  doubt  of  its  correctness.  It  was  a  clear  case  of  an 
acknowledgment  of  the  existence  of  the  debt  by  the  debtor, 
under  circumstances  that  indicated  a  willingness  to  pay 
the  same,  from  which  the  law  implied  a  promise  to  pay  that 
might  be  enforced  by  aji  action  within  the  statutory  period 
thereafter.  And  so  the  case  is  characterized  in  Sharpley  v. 
AbboUy  supra^  447;  and  in  Ang.  on  Lim.,  sec.  247,  note. 

And  so  the  agreement  in  this  case,  so  far  as  the  defend- 
ant is  concerned,  may  be  the  equivalent  of  an  acknowledg- 
ment of  the  debt.  But  it  does  not  appear  from  the  complaint 
to  have  been  reduced  to  writing  and  signed  by  the  defend- 
ant. 

The  code  of  civil  procedure,  sec.  24,  provides  that  **no 
acknowledgment  or  promise  is  sufficient  evidence  of  a  new 
or  continuing  contract,*'  to  take  a  case  out  of  the  operation 
of  the  statute  of  limitations,  ^'  unless  the  same  is  con- 
tained in  some  writing,  signed  by  the  party  to  be  charged 
thereby." 

But  I  presume  the  rule  in  pleading  a  contract  within  the 
statute  of  frauds  applies  in  this  case.  It  is  sufficient  to 
allege  the  matter  according  to  its  tenor  or  legal  effect,  with- 
out stating  that  it  was  in  writing,  and  if  the  adverse  party 
wishes  to  take  advantage  of  the  statute,  he  must  aver  that  it 
was  not  iu  writing  as  a  matter  of  defense  or  reply,  as  the 
case  may  be.     {Lamb  v.  StaiT,  1  Deady,  353.) 

Assuming,  then,  that  the  agreement  of  July  twenty-sixth 
was  in  writing,  it  was  in  effect  a  valid  acknowledgment  of  an 
existing  debt  that  the  defendant  was  willing  to  pay.  And 
from  this  the  law  would  imply  a  promise  by  the  defendant  to 
pay,  grounded  on  the  consideration  of  the  antecedent  liabil- 
ity, from  which  point  of  time  the  statute  of  limitations  com- 
menced to  run  against  the  claim  anew.  {Bdl  v.  MorrisoHy 
1  Pet.  351;  Ang.  on  Lim.,  c.  22.) 
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Tlie  ackDOwledgment,  however,  does  not  take  the  case  oat 
of  the  operation  of  the  statute  prospectively,  bat  only  as  to 
the  past.  It  commences  to  run  again  simultaneous  with 
the  new  promise,  and  in  six  years  thereafter  bars  the  remedy 
thereon. 

Now,  the  acknowledgment  in  this  case  being  made  on 
July  26,  1875,  the  statute  had  run  against  the  action  on  the 
new  promise  on  the  same  day  in  1881. 

It  is  admitted  that  this  action  is  barred  by  lapse  of  time, 
unless  the  transaction  of  July  twenty-sixth  has  the  effect  to 
save  it.  But,  as  we  have  seen,  it  is  void  as  an  agreement  to 
postpone  the  day  of  payment  for  want  of  a  consideration ; 
and  though  good  as  an  acknowledgment  from  which  the  law 
would  imply  a  new  promise  to  pay,  an  action  thereon  has 
since  been  barred  by  lapse  of  time. 

The  demurrer  must  be  sustained,  and  it  is  so  ordered. 


Cornelius  Conroy  v.  The  Oregon  Construc- 
tion Company. 

Circuit  Court,  District  op  Oregon. 
March  6,  1885. 

1.  Contributory  Negligence. — What  is  known  as  "contributory  negli- 

gence "  is  a  defense;  and  therefore,  in  an  action  by  a  servant  aii^inst  his 
master,  to  recover  damages  for  an  injury  to  the  person  sustained  while 
in  the  employment  of  the  latter,  the  plaintiff  need  not  allege  that  his 
own  negligence  did  not  contribute  to  the  result. 

2.  "  On  or  About  "  a  Certain  Day. — ^In  an  action  for  an  injury  to  the  per- 

son arising  from  the  negligence  of  the  defendant,  it  was  alleged  in  the 
complaint  that  the  injury  occurred  **on  or  about"  a  certain  day:  Held, 
that  this  was  not  a  statement  of  any  distinct  day  or  time,  and  therefore 
it  did  not  appear  from  the  complaint  that  the  action  was  barred  by  lapse 
of  time;  and  such  defense,  if  made  at  all,  must  be  made  by  answer. 

3.  Time  in  Pleading — When  time  is  not  an  essential  element  of  the  canae 

of  action,  under  the  co(.1e,  a  demurrer  will  not  lie  to  a  complaint  for  want 
of  a  date  to  a  material  fact  alleged  therein,  but  the  remedy  for  such 
omission  is  a  motion  to  make  more  definite  and  certain  in  this  respect; 
and  if  it  appears  on  the  face  of  such  amended  complaint  that  the  action 
is  barred  by  lapse  of  time,  the  defense  may  be  then  made  by  demurrer. 
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Before  Deady,  District  Judge. 

Mr.  a  E.  S.  Wood,  for  tlie  plaintiflf. 

JUr.  George  H.  Williains  and  Mr,  George  H.  Durham^  for 
ILe  defendant. 

Deady,  J.  This  action  is  brought  by  the  plaintiff,  a 
citizen  of  California,  against  the  defendant,  a  corporation 
formed  under  the  laws  of  Oregon,  to  recover  fifty  thousand 
dollars  damages  for  iujnries  to  bis  person  sustained  while 
in  tlie  employ  of  the  defendant. 

The  action  was  commenced  on  November  12,  1884. 

The  complaint  alleges  that  *'on  or  about"  November  13, 
1882,  the  plaintiff,  while  in  the  employ  of  the  defendant  as 
foreman  of  a  gang  of  Chinese  laborers  engaged  in  the  con- 
struction of  the  railway  known  as  the  "  Oregon  Short  Line," 
near  Meacham's  station,  in  this  state,  was  ordered  by 
George  Oray,  a  person  in  the  immediate  charge  of  the 
business  for  the  defendant,  ''to  fire  certain  blasts;"  that 
in  so  doing  he  ''  exercised  all  possible  skill  and  precau- 
tion," but,  nevertheless,  the  said  blast  exploded  prema- 
turely and  caused  great  injury  to  the  plaintiff,  including 
the  loss  of  bis  sight;  and  that  the  cause  of  said  explosion 
''was  the  defective  and  faulty  fuse  supplied  to  the  plaintiff 
by  the  defendant,"  of  which  the  latter  had  notice. 

The  defendant  demurs,  for  that:  1.  It  appears  the  action 
is  barred  by  lapse  of  time;  and  2.  The  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

On  the  argument  the  only  point  made  in  support  of  the 
second  cause  of  demurrer  was,  that  it  did  not  appear  from 
the  complaint  that  the  plaintiff  was  aware  of  the  defect  in 
the  fuse;  and  therefore  it  does  not  appear  but  that  his  own 
negligence  contributed  to  his  injury. 

But  the  allegation  in  the  complaint  that  the  plaintiff 
tised  "all  possible  skill  and  precaution  "  in  firing  the  blast 
in  question  is  equivalent  to  an  allegation  that  he  was  not 
guilty  of  any  negligence  in  the  premises.  And  if  knowl- 
edge of  the  faulty  condition  of  the  fuse  would,  under  the 
circumstances,  make  his  conduct  negligent,  an  averment 
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that  lie  acted  prndently,  or  not  negligently,  is  equivalent  to 
a  denial  of  such  knowledge. 

Bat  I  do  not  think  it  necesRary  for  the  complaint  to  con- 
tain any  allegation  on  the  subject.  The  law  does  not  pre- 
sume that  any  one  is  negligent; — especially  when  such  negli- 
gence may  or  will  result  in  his  own  personal  injury. 

True,  if  it  appears  on  tbe  trial,  whether  from  the  evi- 
dence of  the  plaiutifif  or  defendant,  or  both,  that  the  former 
was  guilty  of  *' contributory  negligence,''  as  it  is  called,  he 
cannot  recover.  But  he  is  neither  bound  to  allege  or  prove 
that  he  was  not  guilty  of  such  negligence,  in  order  to  make 
out  a  case  against  the  defendant.  It  is  matter  of  defense; 
and  if  the  defendant  would  avail  himself  of  it,  he  must 
allege  and  prove  it. 

So  much  upon  principle;  but  on  authority,  the  rule  is  un- 
settled in  the  state  courts.  In  Thompson  on  Negligence, 
1176,  it  is  stated  that  eighteen  of  the  states  of  this  Uuiou 
are  nearly  evenly  divided  on  the  question  whether  "  con- 
tributory negligence  "  is  a  part  of  the  plaintiff's  case  or  a 
matter  of  defense;  while  in  New  York  and  other  states 
the  decisions  are  irreconcilable.  But  the  learned  author, 
speaking  for  himself,  says  (1175)  that  such  negligence  is 
properly  a  matter  of  defense. 

Since  the  publication  of  this  work  the  supreme  court  of 
this  state  appears  to  have  decided  that  it  is  a  part  of  the 
plaintiff's  case.  At  least  there  is  a  dictum  to  that  effect  in 
Walsh  V.  0.  B.  d  N.  Co.,  10  Or.  253. 

But  the  decisions  of  the  national  courts,  including  the 
supreme  one,  are  otherwise,  and  that  is  sufficient  to  con- 
trol the  action  of  this  court. 

In  Knaresborovgh  v.  Belcher  S.  M,  Co,,  3  Saw.  446,  it  was 
held  that  a  complaint  which  only  alleged  that  the  plaintiff 
sustained  an  injury  from  a  defective  platform,  negligently 
provided  by  the  defendant,  was  sufficient;  and  that  knowl- 
edge of  such  defect  on  tbe  part  of  the  plaintiff,  as  evi- 
dencing contributory  negligence,  must  be  shown  by  the 
defendant. 

In  Holmes  v.  Oregon  and  California  Bailway  Co.,  6  Saw. 
289,  this  court  held  that  contributory  negligence  is  a  de- 
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fense,  the  burden  of  proof  to  establish  which  is  on  the 
defendanfc;  at  the  same  time  saying:  ''Any  other  rule  than 
this  violates  all  the  analogies  of  the  law,  and  is  practically 
illogical  and  nnjust.'' 

In  Railway  Company  v.  Oladmon,  15  Wall.  401,  the 
supreme  court  decided  that  want  of  care  on  the  part  of  the 
plaintiff,  or  what  is  termed  "  contributory  negligence/'  is  a 
defense. 

The  first  ground  of  demurrer  is  based  on  subdivision  7 
of  section  66  of  the  code  of  civil  procedure,  which  permits  a 
demurrer  to  the  complaint  when  it  appears  therefrom  that 
the  action  has  not  been  commenced  within  the  time  limited 
by  law.  According  to  the  complaint,  the  injury  M^as  sus* 
tained  by  the  plaintiff,  and  the  right  of  action  therefor 
accrued  "  on  or  about"  November  13,  1882;  and  the  action 
was  commenced  on  November  12,  1884.  The  action  was 
barred  (Code  Civ.  Proc,  sec.  8)  within  two  years  from  the 
time  the  right  to  sue  accrued;  and  if  the  allegation  that 
the  injury  was  received  "on  or  about"  the  thirteenth  is 
equivalent  to  an  averment  that  it  did  occur  on  the  thirteenth, 
the  action  was  commenced  in  time.  But  an  averment  that 
a  fact  occurred  "on  or  about"  a  certain  day  is  not  an 
averment  that  it  occurred  on  any  distinct  day  or  time.  The 
actual  day  or  time  may  be  either  before  or  after  the  one 
stated  with  an  "on  or  about."  In  short,  the  averment 
amounts  to  nothing  so  far  as  time  is  concerned.  (United 
Stales  V.  Winslotv,  3  Saw.  342.)  This  being  so,  it  does  not 
appear  on  the  face  of  the  complaint  when  the  right  of  action 
accrued,  and  therefore  it  cannot  be  said  that  the  action  was 
not  commenced  in  time,  and  a  demurrer  for  that  cause  will 
not  lie. 

At  common  law,  the  rule  was  that  every  material  fact  in 
the  declaration  should  be  stated  with  a  distinct  averment  of 
time  and  place.  (1  Ch.  PI.  287,  288.)  And  there  is  no  reason 
why  this  rule  should  not  be  applied  to  the  statement  of  a 
fact  in  a  complaint  under  the  code  of  civil  procedure.  The 
latter  (sec.  66,  subd.  2)  requires  the  facts  constituliug  the 
cause  of  action  to  be  concisely  and  intelligibly  stated.  But 
the  time  and  place,  when  and  where,  each  of  such  facts  oc- 
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curred,  thongh  proper  and  couyenieut  to  be  alleged,  as  a 
matter  of  form  are  cot  absolutely  oecessaiy  to  a  snfficient 
statement  of  a  cause  of  action,  unless  where  time  is  a  mate- 
rial element  thereof  or  the  action  is  local. 

The  time  when  the  plaintiff  received  this  injnrj  is  not  a 
matter  of  substance  necessary  to  a  snfficient  statement  of  the 
cause  of  action,  of  which  such  injury  or  fact  is  a  part,  but 
rather  an  incident  or  qualification  of  the  same.  The  state- 
ment of  the  fact  of  the  injury,  without  the  day  it  occurred, 
is  so  far  a  sufficient  statement  of  a  cause  of  action,  and  the 
complaint  would  support  a  yerdict  and  judgment  thereon. 

At  common  law,  the  omission  to  state  the  day  in  such  a 
case  could  only  be  taken  advantage  of  as  a  matter  of  form, 
by  a  special  demurrer — at  least  after  the  statute  of  27  Eliz. 
(Gould's  PL  468.)  And  for  this  remedy  the  code  of  civil 
procedure  (sec.  84)  has  substituted  the  motion  to  make 
more  definite  and  certain.  (See  People  ex  rd.  v.  Byder,  12 
N.  T.  433,  439.) 

It  follows,  that  if  the  defendant  wants  to  make  the  de« 
feuse  of  the  statute  of  limitations  in  this  case,  he  must  plead 
it  in  his  answer;  and  this  is  the  better  way:  or  he  may  move 
to  make  the  complaint  more  definite  and  certain  in  respect 
to  the  date  when  the  injury  occurred,  and  if  it  then  appears 
that  the  action  is  barred  by  the  lapse  of  time,  he  may  make 
the  defense  by  demurrer  to  the  amended  complaint. 


Sharon  v.  Hill,  No.  3. 

Circuit  Court,  District  of  California. 
March  9,  1885. 

1.  SciT  IN  United  States  Courts — Averment  of  CmzENSHip  of  Parties. 
Ad  allegation  in  the  introductory  part  of  a  bill  in  equity,  brought  in  the 
circuit  court  of  the  United  States,  as  follows:  "To  the  honorable  the 
judges  of  the  circuit  court  of  the  United  States,  ninth  circuit,  district 
of  California,  A  B,  of  the  city  of  Virginia,  state  of  Nerada,  and  a  citi- 
zen of  the  state  of  Nevada,  brings  this  his  bill  against  C  D,  of  the  city 
and  county  of  San  Francisco,  state  of  California,  and  a  citizen  of  the 
state  of  California,  and  thereupon,  your  orator  complains  and  says,** 
etc.,  is  a  sufficient  averment  of  the  citizenship  of  the  parties  to  give  the 
court  jurisdiction. 
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Before  Sawyer,  Circuit  Judge,  and  Sabin,  District  Judge. 

Upon  the  bearing  on  the  order  to  sbow  cause  why  respond- 
ent should  not  produce  before  the  examiner,  for  examina- 
tion by  complainant's  counsel  and  witnesses,  certain  letters 
purporting  to  have  been  written  by  complainant  to  respond- 
ent. Sawyer,  circuit  judge,  rendered  an  oral  decision  upon 
the  question,  raised  by  respondent,  whether  the  allegation 
of  citizenship  in  the  bill  is  sufficient  to  show  jurisdiction. 

TV,  H.  L,  BarneSy  0.  P,  Evans,  and  Stewart  &  Herrin,  for 
the  complainant. 

Tf/ler  &  Tyler,  and  D.  8,  Terry,  for  the  defendant. 

By  the  Court,  Sawyer,  Circuit  Judge.  Counsel  for  re- 
spondent makes  the  point  that,  the  allegation  of  the  citizen- 
ship of  the  parties  to  this  suit,  in  the  introductory  part  of 
the  bill,  is  insufficient  in  form,  to  give  this  court  jurisdic- 
tion of  the  cause.  At  the  time  the  point  was  raised,  I 
stated  it  to  be  my  impression,  that,  the  supreme  court  had 
decided  that  allegations  in  the  same  form,  sufficiently,  stated 
the  jurisdictional  facts,  and  upon  examination  of  the  au- 
thorities, I  find  that  view  to  be  correct.  In  the  respect  re- 
ferred to,  the  allegation  is  in  the  form  found  in,  probably, 
a  majority  of  the  bills  filed  in  this  court. 

Even  the  authority  which  is  cited,  and  so  strongly  relied 
on,  by  respondent's  counsel,  does  not  go  to  the  extent 
claimed  for  it,  but,  on  the  contrary,  inferentially,  at  least, 
is  an  authority  the  other  way. 

The  case  is  Jackson  v.  Ashton,  8  Pet.  148,  reported,  also, 
in  11  Curtis  Decisions,  p.  53.  The  opinion  is  very  brief, 
and  the  facts  are  very  concisely  stated,  in  the  head-note, 
which  was  drawn  by  Mr.  Justice  Curtis,  himself,  who  is  un- 
derstood to  limit  his  head-notes  to  a  statement  of  the  exact 
point  decided.  The  head-note  reads  thus:  ''The  citizen- 
ship of  the  parties  ivas  averred  in  Ihe  title  of  the  bill,  but  not 
in  the  biU  itself.  Held,  that  the  court  had  not  jurisdiction." 
The  defect  was,  not  in  the  sufficiency  in  form  of  the  aver- 
ment of  citizenship,  but  that  the  averment  was  not  made 
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in  the  bill  itself,  bat  only  in  the  title.  The  title  is  no  part 
of  the  bill.  The  form  was,  ''Thomas  Jackson,  a  citizen  of 
the  state  of  Yirginia,  William  Goodwin  Jackson,  and  Maria 
Congreve  Jackson,  citizens  of  Virginia,  infants,  by  tlieir 
father  and  next  friend,  the  said  Thomas  Jackson,  v.  Tbe 
lleverend  William  Asliton,  a  citizen  of  the  state  of  Pennsyl- 
vania." The  language  is  not,  "  is  a  citizen,"  etc.  Mr.  Chief 
Justice  Marshall,  in  deciding  the  case,  says: 

''The  title,  or  caption  of  the  bill,  is  no  part  of  the  bill, 
and  does  not  remove  the  objection  to  tlie  defects  in  the 
pleadings.  The  bill  and  proceedings  should  state  the  citi- 
zenship of  the  parties,  to  give  the  court  jurisdiction  of  the 
case.  The  only  difficulty  which  could  arise  to  the  dismissal 
of  the  bill,  presents  itself  upon  the  statement,  'that  the  de- 
fendant is  of  Philadelphia,'"  without  stating  that  he  is  a 
citizen  of  Philadelphia,  or  even  a  resident  of  Philadelphia. 

"Thi»,  it  might  be  answered,  shows  that  he  is  a  citizen 
of  Pennsylvania.  If  this  were  a  hew  question,  the  court 
might  decide  otherwise;  but  the  decision  of  the  court,  iu 
cases  which  have  heretofore  been  before  it,  has  been  ex- 
press upon  the  point;  and  the  bill  must  be  dismissed  for 
want  of  jurisdiction." 

There  is,  then,  no  intimation  that  the  averment  of  cittzen- 
aliip  is  not  sufficient  in /o)*m;  but  the  defect  is,  that  the 
averment  is,  not  in  the  bill,  but  simply  in  the  caption  or 
title  of  the  bill  itself,  and  it  is  upon  that  ground,  alone,  that 
it  was  held  to  be  insufficient. 

In  Curtis's  Equity  Precedents,  which  is  a  standard  author- 
ity in  the  United  States,  and  was  prepared  to  supplement 
Story's  works  on  equity  jurisprudence,  and  equity  plead- 
ings, is  set  forth,  upon  page  4,  a  form  of  averment  of 
citizenship  to  be  used  in  a  bill  in  equity,  which  is  the  same 
as  that  found  in  the  bill  under  consideration.  Ourtis  gives 
a  form  of  introduction  for  various  bills,  and  the  form  of  in- 
troduction for  a  bill,  in  the  United  States  circuit  court,  is  set 
forth  us  follows: 

"To  the  judges  of  the  circuit  court  of  the  United  States, 

for  the  district  of ,  A  B,  of ,  and  a  citizen  of  the 

state  of ,  brings  this,  his  bill,  against  C  D,  of ,  and 
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a  citizen  of  tbe  state  of ;  and,  thereupon,  your  orator 

complains  and  says/*  etc. 

That  is  tbe  form  given  by  Curtis;  and  the  introductory 
part  of  the  bill,  in  thi«  case,  is  in  the  same  words,  the  blanks 
being  filled,  as  follows: 

''To  the  honorable  the  judges  of  the  circuit  court  of  the 
United  States,  ninth  circuit,  district  of  California,  William 
Sharon,  of  the  city  of  Virginia,  state  of  Nevada,  and  a  citi- 
zen of  the  state  of  Nevada,  brings  this,  his  bill,  against 
Sarah  Althea  Hill,  of  the  city  and  county  of  San  Francisco, 
state  of  California,  and  a  citizen  of  the  state  *of  California, 
and,  thereupon,  your  orator  complains,  and  says." 

The  form  adopted  in  this  bill,  is,  undoubtedly,  taken 
either  from  the  form^ven  by  Curtis,  before  referred  to,  or 
from  the  form  prescribed  by  the  rule  of  the  supreme  court 
of  the  TJn  i ted  States.  Equity  rale  20,  provides  that :  *  *  Every 
bill  in  the  introductory  part  thereof  shall  contain  the  names, 
places  of  abode,  and  citizenship,  of  all  the  parties,  plain- 
tiffs and  defendants,  by  and  against  whom  the  bill  is 
brought.  The  form,  in  substance,  shall  be  as  follows."  If 
the  blanks  are  filled  in  with  the  names,  places  of  abode  and 
citizenship  of  the  parties  to  the  bill,  in  the  present  case,  the 
form  set  out  in  the  rule  will  then  read  as  follows:  ''To  the 
judges  of  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  California:  William  Sharon,  of  the  city  of  Virginia, 
state  of  Nevada,  and  a  citizen  of  the  state  of  Nevada,  brings 
this,  his  bill,  agaiust  Sarah  Althea  Hill,  of  the  city  and 
county  of  San  Francisco,  state  of  California,  and  a  citizen  of 
the  state  of  California.  And,  thereupon,  your  orator  com- 
plains, and  says  that,"  etc. 

It  is,  then,  apparent  that  the  form  of  the  introductory 
part  of  this  bill  must  have  been  copied,  either  from  this 
rule  of  the  supreme  court,  or  from  Curtis's  Equity  Prece- 
dents, in  both  of  which  the  form  is  in  exactly  the  same  lan- 
guage, word  for  word. 

I  intimated  to  counsel,  upon  the  argument,  that  I  was 
confident,  that  the  supreme  court  had  ruled,  directly,  upon 
the  point  here  involved,  and  such  proves  to  be  the  fact.  The 
decision  which  I  had  in  my  mind  was  in  the  case  of  Jozies  v. 
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Andrews,  10  Wall.  327.     In  the  statement  of  the  case,  page 
329,  appears  the  following: 

''The  snit  was  entitled  at  the  beginning,  Stephen  M. 
Jones,  citizen  and  resident  of  Biohmond  connty,  Georgia,  t. 
Joseph  Andrews,  citizen  and  resident  of  city  and  county 
and  state  of  New  York,  P.  Beed  and  W.  H.  Bryson,  both 
citizens  and  residents  of  Shelby  county,  Tennessee."  That 
appears  in  the  title  or  caption  only,  and  not  in  any  part  of 
the  body  of  the  bill.  Then,  in  the  prayer  of  the  bill  ap- 
pears this  language:  ''The  premises  considered,  complain- 
ant prays  that  Joseph  Andrews,  a  resident  and  citizen  of 
the  city,  county,  and  state  of  New  York'* — which  is  the  form 
of  expression  adopted  in  the  bill  in  the  case  under  consider- 
ation— not ' '  w/u)  is  a  citizen ; "  and  this  appears  in  the  prayer 
of  the  bill  in  the  case  cited,  and  not  in  the  body  of  the  bill, 
either  in  the  introductory  part  or  elsewhere,  where  one 
would  look  for  a  traversable  allegation. 

Yet,  the  supreme  court  held  it  to  be  a  sufficient  averment 
of  the  citizenship  of  the  party  to  give  the  circuit  court  juris- 
diction of  the  suit. 

Mr.  Jastice  Bradley,  delivering  the  opinion  of  the  court, 
snys:  "  On  the  question  of  jurisdiction  over  the  parties,  the 
appellees  contend:  1.  That  the  citizenship  of  the  parties 
was  not  sufficiently  alleged  in  the  bill.  *  ^  *  Although 
the  allegation  of  citizenship  is  not  made  in  precise. and 
technical  form,  we  consider  it  sufficiently  explicit  to  sustain 
the  jurisdiction  of  the  court,  if  the  citizenship  disclosed  by 
the  allegation  does  not  displace  fliat  jurisdiction.  It  is 
more  explicit  than  the  allegation  in  the  case  of  Express  Com- 
pany V.  Kounfze  Brothers,  8  Wall.  342,  which  was  sus- 
tained by  the  court.  AH  that  is  necessary  is,  that  it  fairly 
appear  by  the  bill  of  what  states  the  respective  parties  are 
citizens.  In  this  case  the  form  of  the  allegation  leaves  no 
room  for  reasonable  doubt." 

The  prayer  of  the  bill  in  the  case  cited  names  the  defend- 
ants Beed  and  Bryson,  "both  of  whom  are  residents " — not 
citizens — "of  Shelby  county,  in  the  state  of  Tennessee," 
while  the  other  respondent  is  referred  to,  as  above  stated, 
as  "Joseph  Andrews,  a  resident  and  citizen"  (not  **tvho  is 
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a  resident  and  citizen")  "of  the  city,  county  and  state  of 
New  York,"  in  precisely  the  same  form  adopted  in  the  in- 
troductory part  of  tbe  bill  in  this  case.  The  omission  of  the 
words  ''who  is,"  which,  if  inserted,  would  make  an  explicit 
allegation,  is  simply  one  of  those  ellipses  which  are  so  com- 
mon to,  and  admissible,  in  the  English  language.  Any  ordi- 
nary person  possessing  a  fair  understanding  of  the  language, 
upon  reading  the  statement,  *'  William  Sharon,  of  the  city  of 
Virginia,  state  of  Nevada,  and  a  citizen  of  the  state  of  Ne- 
vada, brings  this  his  bill,"  etc.,  would  understand  it  to  be  an 
averment  that  William  Sharon  is  a  citizen  of  the  state  of 
Nevada.  It  is  a  common  form  of  expression,  and  no  one 
could  be  misled  as  to  the  fact  that  this  was  intended  to  be 
stated;  and  the  supreme  court,  in  the  case  cited,  has  held 
it  to  be  a  sufficiently  explicit  averment  of  the  fact  of  citizen- 
ship, even  where  the  expression  appears  in  the  prayer  only, 
andjiot  in  any  portion  of  the  body  of  the  bill. 
The  objection  to  the  jurisdiction  is,  therefore,  overruled. 


United  States  v.  San  Jacinto  Tin  Company. 

CiBCUiT  Court.  Distbict  of  Camfobnia. 
Mabch  23,  1885. 

1.  Mexican  Grakts — Confirmation  and  Patent  Conclusive.— The  action 

of  the  proper  authorities  of  the  United  States,  in  contirmiDg  and,  fiDally, 
locating  Mexican  grants,  is  conclusive  against  the  United  States,  unless 
there  was  fraud  in  the  proceedings:  and  the  fraud  authorizing  the  patent 
to  be  set  aside,  must  be  fraud  extrinsic,  or  collateral,  to  the  matter  tried 
and  determined;  and  not  matter  upon  which  the  decree  was  rendered. 

2.  Fraud — Conspiracy  of  Government  Officials. — The  charges  of  gross 

frauds  and  conspiracy  on  the  part  of  numerous  government  officials  con- 
nected with  the  land  department,  not  sustained,  but  contradicted  by  the 
evidence. 

3.  Proof  of  Fraud. — Charges  of  gross  frauds,  indiscriminately  made  against 

a  large  number  of  government  officials  of  good  reputation  for  integrity 
and  honor,  should  not  be  regarded  as  established,  without  the  most  con- 
vincing evidence. 

4.  Errors  in  Location  of  Mexican  Grants.— Mere  errors  in  location  of 

Mexican  grants,  by  the  officers  to  whom  the  duty  of  locating  them  is, 
exclusively,  assigned,  however  gross,  are  not  subject  to  be  reviewed  by 
the  courta. 
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5.  Lacres— Stale  Eq^itiiv  as  aoaikst  thk  Ukitbd  States. — Altboogh 

on  gronnds  of  public  policy,  statutes  of  limitations  do  not  run  against  the 
irnited  States,  and  laches  cannot  be  imputed  to  them;  yet,  the  facility 
which  with  the  truth  could  originally  be  shown  by  them;  the  changed 
condition  of  the  parties,  and  of  the  property,  by  the  lapse  of  time;  the 
difficulty  from  this  cause,  of  meeting  the  objections  which  might,  per- 
haps,  at  the  time  have  been  readily  explained;  and  the  acquisition  of  in- 
tersts  by  third  parties  upon  faith  of  the  decree,  are  elements  which  will 
always  be  considered  by  the  court  in  determining  whether  it  would  be 
e€|uitable  to  grant  the  relief  prayed.  All  the  attendant  circumstances  of 
each  case  will  be  weighed,  that  no  wrong  be  done  to  the  citizen,  though 
the  government  be  the  suitor  against  him. 

6.  V\'uKRE  United  States  Nominal  Pabties. — Where  the  United  States, 

upon  being  indemnified  against  costs,  allow  private  parties  to  use  their 
name  to  sue  other  private  parties,  and  to  control  and  manage  such  suit 
for  the  private  purposes  of  the  indemnifying  parties,  the  suit  ought  to  be 
regarded  as  the  private  suit  of  the  parties  actually  prosecuting,  control- 
ling, managing,  and  paying  the  expenses  of  such  suit,  and  the  principles 
relating  to  stale  equities,  applicable  to  private  parties,  should  be  ap- 
plied in  such  suits. 

7.  United  States  in  Court  of  Equitt. — ^Where  the  United  States  come 

into  a  court  of  equity,  asking  equity,  they  must  do  equity,  and  equity, 
under  the  circumstances  of  this  case,  cannot  now  be  done  in  favor  of  de- 
fendant, should  its  patent  be  annulled.  The  parties  can,  in  no  sense,  be 
placed  in  titiitu  quo. 

8.  Lapse  of  Time — Innocent  Purchaser. — The  interests  of  strangers,  pur- 

chasing stock  in  a  corporation,  having  no  actual  notice,  ought  not  to  be 
affected  by  fraudulent  acts  affecting  the  title  to  land,  held  by  the  cor- 
poration, performed  by  parties  organizing  a  corporation,  many  years 
before  the  purchase  of  stock,  and  prior  to  the  creation  of  the  corporation, 
even  in  a  suit  brought  by  the  United  States.  Strangers  purchasing  stock, 
without  actual  notice  of  frauds  affecting  the  title  to  lands  held  by  cor- 
porations, ougljt  to  be  entitled  to  rely  on  the  decrees  of  the  tribunals  of 
the  United  States,  affirming  such  titles. 

9.  The  Practice  of  Allowing  One  Set  op  Private  Parties,  for  their  own 

purposes,  upon  indemnifying  the  United  States  against  costs,  to  use 
the  name  of  the  United  States  for  the  purpose  of  litigating  with  other 
parties,  considered  and  deprecated. 

Before  Sawyer,  Circuit  Judge,  and  Hoffman,  District  Judge. 

M,  G.  Cobh  and  G.   Wiley  JVdls,  for  tbe  compluinauts. 
Steioart  Jk  Hcnnn,  for  tbe  defendants. 

By  the  Court,  Sawyer,  Circuit  Judge.  This  suit  is 
brought  by  the  United  States  at  the  instance  of,  and  upon 
an  indemnity  against  costs,  given  by  B.  8.  Baker,  to  ac- 
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complish  in  another  form,  in  favor  of  ihe  same,  and  similar 
interests,  the  object  sought  in  Manning  v.  San  Jacinto  Tin 
Compam/f  7  Saw.  422.  In  the  oases,  in  many  respects  simi- 
lar, of  United  States  v.  Flinty  United  States  v.  Throckmorton, 
and  United  States  v.  Carpentiery  4  Saw.  42,  affirmed  in  United 
Stales  T.  Throckmorton^  98  U.  S.  61,  and  in  other  oases,  it 
has  been  settled,  that  the  action  of  the  proper  authorities 
of  the  United  States  in  confirming,  and  finally  looatiug 
Mexican  grants  in  California,  is  conclnsive,  unless  there 
was  fraud  in  the  proceedings;  and  that  the  frauds  author- 
izing the  vacation  of  a  patent,  must  be  frauds  extrinsic,  or 
collateral,  to  the  matter  tried  by  the  first  court,  or  other 
tribunal,  and  not  frauds  in  the  matter  upon  which  the  de- 
cree was  rendered,  or  patent  issued.  The  only  allegations 
of  fraud,  upon  which  the  United  States  rely,  to.  take  this 
case  out  of  the  established  rule,  relate  to  the  location  of  the 
grant;  and  are  found  fully  stated  in  paragraph  13  of  the 
bill.  The  charges  are,  that  at  the  date  of  the  location  of 
the  grant,  Edward  Conway  was  chief  clerk  in  the  office  of 
the  United  States  surveyor-general  of  California,  and  per- 
formed in  relation  to  the  location  all  the  duties  of  the  sur- 
veyor-general; that  George  H.  Thompson  was  the  deputy 
surveyor  who  made  the  survey  and  location;  that  B.  C. 
Hopkins,  who  made  a  report  on  the  subject  for  the  infor- 
mation of  the  surveyor-general,  was  keeper  of  the  archives 
in  the  office  of  the  surveyor-general;  that  B.  C.  Whiting 
was  United  States  attorney  for  the  district,  representing  the 
United  States;  that  Joseph  S.  Wilson  was  commissioner  of 
the  general  land-office  at  Washington,  and  the  party  who 
approved  the  location  as  such  commissioner;  that  they  all, 
at  the  time  of  the  performance  of  their  official  duties  in  the 
premises,  and  at  the  time  of  the  location  of  the  grant  and 
issue  of  the  patent,  owned  interests  in  the  rancho  located 
and  patented,  the  legal  title  being  held  by  Conway  in  trust 
for  himself,  and  them,  and  other  associates;  that  Conway, 
acting  for  the  surveyor-general  in  his  official  capacity, 
directed  the  operations  of  the  office,  and  in  what  manner 
the  grant  should  be  located,  and  that  all  these  officers,  fraud- 
ulently! conspired  together  to  locate  the  land«  and  have  the 
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location  finally  approved  bj  the  commissioner  and  the  sec- 
retary of  ike  interior,  on  lands,  not  within  the  exterior 
limits  of  the  grant,  and  that  this  was  done  in  order  to,  frand- 
nlently,  cover  certain  valoable  tin  mines,  and,  that  by  this 
fraudulent  conspiracy  of  government  officers,  the  grant  was 
so,  wrongfully,  located  and  patented,  wholly  without  the 
boundaries  of  the  grant.  If  these  charges  are  not,  satis- 
factorily, proved,  there  is  no  ground  upon  which  this  bill  can 
be  sustained. 

The  first  peculiarity  of  the  allegations,  that  strikes  the 
mind,  is,  the  surprising,  and  seemingly  reckless  charges 
made  against  so  many  prominent  government  officials — ^all, 
indeed,  from,  and  including,  the  commissioner  of  the  general 
land-office,  hin^self,  at  Washington,  down  to  the  humblest 
officer,  who  could  have  possibly  had  anything  to  do  with 
the  matter;  and  some  of  them,  personally,  well  known  for 
many  years  to  every  judge  in  the  circuit,  as  men  having  un- 
blemished reputations  for  probity,  and  honor.  The  charges 
are,  carefully,  made  on  information  and  belief,  and  not 
verified  by  any  oath,  sixteen  years  after  the  issue  of  the 
patent.  But,  every  fact  and  implication,  of  a  fraudulent 
character,  and  not,  wholly,  consistent  with  honesty,  entire 
good  faith,  and  innocence  is,  categorically,  and,  distinctly, 
denied  in  the  sworn  answer  to  the  bill;  and  the  burden  of 
proof  is  thrown,  entirely,  upon  the  United  States. 

In  our  opinion,  the  proofs,  utterly,  fail  to  establish  the 
fraudulent  combination,  or  any  of  the  acts  of  fraud  charged. 
The  direct  proofs  are  all  the  other  way.  The  uncontra- 
dicted, direct  evidence,  is,  to  the  effect  that  no  one  of  the 
parties  charged,  who  was  in  a  position  to  commit  the  fraud, 
except  Conway,  had  any  interest  whatever  in  the  grant,  at 
the  time  of  the  survey,  and  location  of  the  grant,  or  of  the 
issue  of  the  patent.  Conway  had  purchased  the  grant,  and 
owned  it  in  his  own  right,  or  for  parties  other  than  the 
persons  charged  with  the  frauds.  His  title  was  on  record, 
and  known,  or  should  have  been  known,  to  everybody.  He 
called  the  attention  of  the  surveyor-general  to  his  interest, 
and  owing  to  the  delicacy  of  his  position,  offered  to  resign, 
but  was  retained  in  the  office.    For  this  reason,  however. 
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be  refrained  from  acting  in  the  matter,  and  had  nothing  to 
do,  officially,  with  the  location.  This  is  the  direct  testi- 
mony, and  it  is  uncontradicted. 

The  bill  was,  evidently,  drawn  with  the  decisions  of  the 
supreme  court  in  similar  defeated  cases  before  the  pleader, 
who,  it  would  seem,  was  more  solicitous  to  draught  a  bill, 
that  would  be  proof  against  a  demurrer,  than  to  make  it 
conform  to  the  evidence  under  his  control,  to  sustain  the 
vital  allegations  of  fraud.  It  is  true,  that  some  time  after 
the  issue  of  the  patent,  upon  the  organization  of  the  San 
Jacinto  Tin  Company,  the  other  parties  named,  with  many 
other  prominent  citizens  in  California,  Pennsylvania,  Wash- 
ington, and  elsewhere,  took  stock  in  the  corporation.  But, 
at  that  time,  there  was  no  reason  why  they  should  not  do  so. 
The  location  was  commenced  under  Surveyor-Oeneral  Beale, 
and  completed,  and  confirmed  under  Surveyor-General  Upson 
-someLdifiUons  Laving  been  made,  from  time  to  thne. 
to  accommodate  the  location  to  the  demands  of  claimants  of 
the  adjacent  lands — every  step  of  the  location  having  been 
contested  by  parties  having  their  own  adverse  interests  to 
protect,  and  these  parties,  too,  the  predecessors  in  interest 
of  the  real  parties  in  this  suit.  The  testimony  fails  to  show, 
that  any  of  the  parties  charged  with  fraud,  had  any  in- 
terest in  the  lands,  before  or  at  the  time  of  the  location,  and 
issue  of  the  patent,  except  Conway,  who  is  shown  not  to  have 
bad  anything  to  do  with  the  location;  and  fails  to  show  any 
act  of  fraud  on  the  part  of  any  party  alleged,  while  the  direct 
testimony  is  to  the  contrary.  Certainly,  gross  frauds  should 
not  be  inferred,  alone,  from  facts,  that  are  as  consistent 
with  innocence,  as  with  guilt,  against  a  large  number  of 
distinguished  men  in  high  official  positions,  enjoying  excel- 
lent reputations  for  honor  and  integrity;  or  regarded  as  es- 
tablished without  the  most  convincing  proofs.  The  evidence 
being  wholly  insufficient  to  establish  any  of  the  frauds 
charged,  the  only  equitable,  or  available  ground  upon  which 
the  bill  rests,  utterly  fails.  We  cannot  review  any  mere 
errors  of  location.  Says  Mr.  Justice  Field  in  United  Slates 
V.  Flint,  4  Saw.  61,  affirmed  in  98  U.  S.  61 :  "As  to  alleged 
errors  iu  the  survey  of  the  claim,  it  need  only  be  observed 
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that  the  whole  subject  of  surreys  upon  eonfinsed  grants, 
except  as  provided  by  the  act  of  1860,  which  did  not  em- 
brace this  case,  was  under  the  control  of  the  land  depart- 
ment, and  was  not  subject  to  the  supervision  of  the  courts. 
Whether  the  surrey  conforms  to  the  claim  confirmed  or 
varies  from  it,  is  a  matter  with  which  the  courts  have  noth- 
ing to  do;  that  belongs  to  a  department  whose  action  is  not 
the  subject  of  review  of  the  judiciaiy  in  any  case,  however 
erroneous.  The  courts  can  only  examine  into  the  correct- 
ness of  a  survey,  when,  in  a  controversy  between  the  par- 
ties, it  is  alleged  that  the  survey  made,  infringes  upon  the 
rights  of  one  of  them;  and  can  then  look  into  it,  so  far, 
only,  as  may  be  necessary  to  protect  such  rights.  They  can- 
not order  a  new  survey,  or  change  that  already  made." 

Upon  the  question  of  fraud,  we  state  the  result  of  our  ex- 
amination of  the  testimony  without  going  into  'details.  It 
would  be  an  unprofitable  task,  to  discuss  the  vast  mass  of 
testimony,  relevant,  and  irrelevant,  in  detail.  But  it  may 
be  well  to  refer  to  the  great  central  fact,  upon  which  the 
other  charges  of  fraud  are  based,  and  around  which  they 
are  sought  to  be  grouped,  and,  upon  which,  they  rest  for  in- 
ferential support.  It  is,  confidently,  assumed,  on  the  part 
of  complainants,  that  the  location  of  the  land  as  patented, 
is  palpably,  wholly,  outside  of  the  exterior  limits  described 
in  the  original  petition,  Mexican  grant,  and  the  decree  of 
confirmation ;  that  this  is  so  obvoius,  that  the  grant  must 
have  been,  willf nly,  and  fraudulently,  located  where  it  is. 
This  is  an  assumption,  that  in  our  judgment,  is,  wholly, 
without  justification  in  the  documentary,  and  other  evidence 
in  the  case.  Upon  a  careful  consideration  of  the  subject, 
we  are  of  the  opinion,  that  the  most  that  can  be,  reasonably, 
said  against  the  location,  is,  that,  the  record  presents  a  fsir 
case  for  an  honest  difference  of  opinion — that  a  plausible 
argument  can  be,  honestly,  made,  in  support  of  either  side 
of  the  proposition.  An  erroneous  location,  is,  certainly, 
not  so  obvious  as  to,  necessarily,  stamp  it  as  a  fraud.  The 
petition  filed  in  February,  1846,  asks  a  grant  of  land  **  within 
the  limits  of  the  known  rancho  of  San  Jacinto,  whose  general 
desino  is  in  the  office  of  the  secretary  of  the  governor,  and 
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shows  in  its  total  exleii$ion  to  be  coterminous  with  the  raochos 
of  Jarupa,  and  San  Bernardino  towards  the  north,  Temecala 
on  the  sonthy  Huapa  on  the  west,  and  San  Gorgonio  on  the 
east.*' 

The  sub-prefect  reports  the  land  as  being  *'  the  remavtch^ 
which  has  been  left  untitled  of  the  tract  of  San  Jacinto  Yiejo 
and  NneTO,  and  which  is  cotei^iinous  with  the  lands  eocpreaaed 
in  the  petUion,  and  is  shown  by  the  desino,  which  I  have 
before  me."  And  the  governor  upon  said  report,  grants  the 
"  surplus  land  in  San  Jacinto  Yiejo  and  Nuevo,  as  shown  in 
the  general  desino  which  appears  in  the  foregoing.''  And 
in  the  final  grant  it  is  stated  to  be  *'  that  which  results  as  a 
surplus  in  the  ranchos  San  Jacinto  Yiejo  and  Nuevo,  as 
shown  by  the  general  desino  of  both  ranchos,  which  appecirs 
in  the  expediente."  The  language  of  the  decree  of  confiima- 
tion  in  the  tJnited  States  district  court,  which  is  controlling, 
is,  ''  the  lands  hereby  confirmed  are  the  *  sobrante,'  or  sur- 
plus, remaining  within  the  boundaries  of  the  trad  of  land 
caUed  San  JacintOy  as  the  same  is  represented  and  described 
in  the  map  of  said  tract  contained  in  the  expediente  of 
Miguel  Fedrorena,  filed  in  this  case  and  referred  to  in  the 
grant,  over  and  above,  certain  lands  granted  to  Jose'  Anto- 
nio Estudillo,  and  certain  other  lauds  granted  to  Miguel 
Fedrorena,  tmthin  t/ie  aforesaid  boundaries  [that  is, the  boun- 
daries of  the  whole  *^  tract  called  San  Jacinto"],  to  the  ex- 
tent of  eleven  square  leagues  of  land;  and  if  the  said  sob- 
rante, or  surplus,  within  the  said  bonndanes^  should  be  less 
than  eleven  square  leagaes,  then  confirmation  is  hereby 
made  to  such  less  quantity."  There  was  no  juridical  pos- 
session given  of  the  grant,  as  the  country  passed  to  the 
United  States  before  the  performance  of  this  act.  The  ex- 
ternal boundaries  were  therefore  left  indefinite,  and  to  be  de- 
termined by  the  boundaries  of  the  surrounding  ^^cotermi' 
nous  "  ranchos. 

There  had  been  two  prior  grants  out  of  the  "  tract  known 
as  San  Jacinto,  one  called  San  Jacinto  Yiejo,  or  Old  San 
Jacinto,  and  the  other  San  Jacinto  Nuevo,  or  New  San 
Jacinto,  and  the  grant  in  question,  was  out  of  the  surplus, 
after  satisfying  the  two  former  grants.     There  was  a  desino 
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attached  to  the  expedieute  in  the  new  San  Jacinto  grant, 
prepared  with  special  reference  to  the  petition  for  that  grant, 
and  this  was  referred  to  in  the  several  steps  in  the  expe- 
diente  of  the  Sobrante  grant  in  qnestion.  This  is  a  rough 
proximate  sketch  made  by  OTarrell  without  an  instmmental 
Rurvey,  and,  like  most  of  the  desinos  appended  to  the  peti- 
tions for  Mexican  grants,  indefinite,  bat  mnch  better,  more 
particnlar  and  artistic  than  usual.  This  desino  has  a  dotted 
line  drawn  around  a  tract,  which  is,  also,  divided  by  a  dotted 
line,  to  represent  the  two  tracts  of  old  and  new  San  Jacinto, 
which  is  represented  as  bounded  by  the  Jumps,  San  Ber- 
nardino, San  Gorgonio,  Temecula,  and  Huapa  ranehos. 
The  name  of  each  outlying  rancho  is  located  in  its  supposed 
proper  place,  and  all  the  ranehos  together  enclose  the  land 
supposed  to  be  the  whole  tract  known  as  San  Jacinto.  Any 
one  reading  the  expediente,  and  decree  of  confirmation,  and, 
looking  at  the  desino,  would  say,  at  once,  that  the  tract 
known  as  '*  San  Jacinto,"  out  of  which  the  three  tracts.  Old 
San  Jacinto,  New  San  Jacinto,  and  El  Sobrante  San  Jacinto, 
were  to  be  satisfied,  included  all  the  land,  be  it  more  or  less, 
lying  within  the  boundaries  of  the  surrounding  ranehos 
named.  This  was  evidently  the  idea  of  the  judge  who  con- 
firmed the  grant,  which  by  the  decree  was  to  be  satisfied 
out  of  the  "surplus  remaining  within  the  boundaries  of  the 
tract  of  laud  called  San  Jacinto  " — not  out  of  the  tract  called 
''  Old  and  New  San  Jacinto,"  but  out  of  the  whole  tract,  in- 
cluding those.  For  the  purpose  of  construing  the  grant, 
the  petition  and  all  the  papers  in  the  expediente,  must  be 
considered  together.  Looking  at  the  petition,  we  find  it 
stated,  that  the  *'  San  Jacinto"  referred  to  is  described  as 
lying  between  the  ranches  named,  and  as  actually  shown  on 
the  *' general''  desino  referred  to,  and  it  is  expressly  stated 
to  be  shown  "  in  its  total  extetision  to  be  coterminom  with 
the  ranches  of  Jurnpa,  and  San  Bernardino  towards  the 
north,  Temecula  on  the  south,  Huapa  on  the  west,  and  San 
Gorgonio  on  the  east."  That  is  to  say,  it  is  expressly  de- 
clared that  the  lands  out  of  which  the  grant  is  to  be  made 
takes  up  all  the  space  between  those  ranches,  and  the  sub- 
prefect's  report  states  it  to  be  *'  coterminous"  with  the  lauds 
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expressed  in  the  petition,  and  shown  by  the  copy  of  the 
desino.  The  grant  refers  expressly  to  the  petition,  and  the 
sab-perfect's  report,  and  then  grants  the  land  ''as  shown  in 
the  general  desino.'*  The  desino  is  in  all  these  documents 
designated  as  the  ^*  general  desino,"  showing  that  it  was  only 
intended  to  indicate  in  a  **  geueraV  way,  the  location  and 
extent  of  the  lands,  out  of  which  the  grants  were  to  be 
satisfied,  and  the  general  proximate  location  within  that  tract 
of  the  lands  already  granted,  and  was^not  intended  to  locate 
it  with  mathematical  accuracy. 

Upon  looking  at  the  desino,  it  is  plain  to  the  eye,  that 
the  boundary  of  this  tract,  and  of  the  surrounding  ranchos, 
were  intended  to  be  coincident,  or  ''  coterminous,"  as  is 
expressly  declared  in  the  petition  and  report.  Now,  if  the 
boundaries  were  intended  to  be  coincident,  or  the  tract 
known  as  San  Jacinto,  was  intended  to  be  '' coterminous," 
with  the  surrounding  ranchos,  mentioned,  then,  the  Sobrante 
rancho,  is  clearly  located,  and  properly  located,  upon  lands 
within  the  exterior  boundaries  of  the  grant.  But  it  is  claimed 
on  the  part  of  the  United  States,  that  by  taking  the  dotted  line 
drawn  around  the  old  and  new  San  Jacinto  ranchos,  and  ap- 
plying the  scale,  at  the  bottom  of  the  desino,  and  running 
by  courses  and  distances,  although  no  courses  and  distances 
are  stated  in  the  desino,  as  indicated  by  the  rough  sketch 
in  accordance  with  the  scale,  the  lands  included  would  not 
extend  to  the  boundaries  of  the  surrounding  ranchos  in- 
dicated, and,  that,  that  line  so  ascertained  must  be  taken 
as  the  limit  of  the  lands  out  of  which  these  three  ranchos 
must  be  satisfied;  and  that  this  dotted  line  thus  located  on 
the  ground  must  govern,  notwithstanding  the  express  state- 
ment in  the  expediente  that  these  boundaries  are  to  be 
<<  coterminous;"  and  notwithstanding  the  fact,  that  they  are 
shown  on  the  "general  desino"  to  be  *' coterminous  with 
the  surrounding  ranchos."  By  this  construction,  and  mode 
of  location,  the  Sobrante  grant  is  located  outside  the  dotted 
lines,  and  of  the  exterior  bounds  of  the  grant. 

The  surveyor-general  adopted  the  view,  that  the  exterior 
boundaries  of  the  grant  were  ''coterminous  "  with  the  sur- 
rounding grants,  and  located  the  Sobrante  grant  on  that 
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theory,  witliin  those  boundaries.    Under  the  practice,  the 
grantee  was  entitled  to  select  the  location  in  a  compact  form, 
anywhere  within  the  exterior  boundaries,  where  it  would  not 
conflict  with  any  prior  grant,  and,  in  this  case,  there  is  no 
other  yalid,  or  confirmed  prior  grant,  with  which  the  location 
conflicts.    Although,  under  the  decisions  of  the  supreme 
court  of  the  United  States,  cited,  we  are  not  called  upon  to 
determine  this  question,  we  are  by  no  means  satisfied,  that 
the  surveyor-general  was  not,  entirely,  correct  in  the  view  he 
took  of  the  case.     That  is  the  view,  which  would  naturally, 
and  at  first  sight,  strike  an  ordinarily  intelligent  person  fa- 
miliar with  these  Mexican  grants,  upon  reading  the  expedi- 
ente  and  decree  of  the  coart,  and  comparing  them  by  the  eye 
with  the  desino.     Even  a  considerabe  portion — ^perhaps  one 
half — of  the  old  San  Jacinto  rancho,  cu  now,  in/aety  pateided, 
is  located  outside  the  dotted  lines  on  the  desino,  drawn,  as 
is  claimed,  as  it  should  be,  by  complainants.     But  if  the 
location  in  accordance  with  the  view  of  the  surveyor-general 
be  erroneous,  the  error,  certainly,  is,  not  so  obyious,  or 
palpable,  as  to  create  a  presumption  of  fraud,  or  of  a,  will- 
fully, unauthorized  location,  and,  however  erroneous,  in  the 
absence  of  actual  conspiracy,  or  fraud,  on  the  part  c^  the 
officials  taking  part  in  the  location,  and  approval,  it  is  con- 
clusive in  this  case.     They  were  the  officers  or  tribunals 
appointed  by  law  to  determine  the  location,  and  that  deter- 
mination, under  the  decisions  already  cited  is  final,  and  con- 
clusiye.     The  location  was  contested  step  by  step,  till  the 
issue  of  the  patent,  as  will  be  seen  by  the  communication  of 
the  commissioner  of  the  general  land-office,  addressed  to 
the  secretary  of  the  interior,  a  copy  of  which  is  annexed  to, 
and  made  part  of,  the  answer.    The  survey  was  ordered  by 
Surveyor-General  Beale,  on  April  1, 1864,  but,  in  consequence 
of  exceptions,  and  appeals,  it  was  not  finally  completed  and 
approved  till  December  10, 1866,  after  Mr.  Upson  succeeded 
to  the  office  of  surveyor-general.     In  August,  1866,  Abel 
Stearns  filed  in  tbe  surveyor-generurs  office,  objections  to 
the  survey,  and,  in  bis  affidavit,  he  sets  up  the  same  charges, 
as  to  tbe  interest  of  Hancock  and  Conway,  and  their  unlaw- 
ful an  alleged  fraudulent  connection  with  the  survey,  as  are 
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now  alleged  in  this  bill,  as  constituting  the  frand,  and  con- 
spiracy, upon  which  the  patent  should  be  set  aside;  and  the 
questions  arising  upon  these  charges  were,  necessarily,  ex- 
amined, and  decided  by  the  surveyor-general. 

Both  the  correctness  of  the  location,  and  the  alleged 
frauds  were,  again,  fully  considered  by  the  commissioner 
of  the  general  land-office,  other  evidence  as  to  the  alleged 
frauds  having  been  produced  before  him.  Able  counsel  of 
the  opposing  parties,  were  heard,  and  the  location  was  fully 
confirmed  by  him,  as  appears  by  his  letter  to  the  secretary 
of  the  interior  of  May  22,  1867,  a  copy  of  which  is  annexed 
to,  and  made  a  part  of,  the  answer.  In  this  letter,  the  com- 
missioner gives  a  full  history  of  the  case,  and  of  his  action 
on  it;  and,  especially,  calls  the  attention  of  the  secretary  of 
the  interior,  to  the  charges  of  fraud,  which  are  now  set  out 
in  this  bill;  and  to  the  documentary  evidence  on  the  sub- 
ject, and  requests  the  direction  of  the  secretary  of  the  in- 
terior as  to  what  further  proceedings  should  be  had,  and  as 
to  the  issue  of  the  patent.  After  holding  the  matter  under 
advisement  from  May  22,  till  October  29,  1867,  Secretary 
Browning  rendered  his  final  decision,  affirming  the  location 
of  the  grant,  and  ordering  the  patent  to  issue,  as  appears 
from  the  letter  of  the  secretary  of  the  interior  to  the  com- 
missioner of  the  general  land-office  of  October  19,  1867,  a 
copy  of  which  is  also  annexed  to,  and  made  a  part  of,  the 
answer.  Thus  it  appears,  that,  not  only,  was  the  proper 
location  of  the  grant  fully  considered  by  all  departments  of 
the  government  having  jurisdiction,  but  these  very  frauds, 
now  set  up  as  grounds  for  vacating  the  patent,  were  fully 
considered,  and  determined;  and,  if  fraud  there  was,  in 
fact,  it  is  a  fraud  that  was  fully  investigated  in  the  proceed- 
ing and  adjudged,  and,  it  will  not  now  authorize  the  can- 
celling of  the  patent.  It  is  true,  that,  in  this  bill,  filed  in 
the  name  of  the  attorney-general,  the  surveyor-general,  and 
commissioner  of  the  general  land-office,  as  well  as  all  their 
subordinates,  are  charged,  with  participating  in  the  fraud; 
but  there  is  no  sufficient  evidence  to  support  the  charge.  It 
is  not  at  all  probable,  that  either  of  those  officers,  had  they 
been  guilty,  would  have  considered,  and  heard,  and  decided 
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these  very  qaesiions  with  respect  to  their  associates  ia 
crime,  and  then  have  especially  called  the  attention  of  the 
secretary  of  the  interior  to  the  frauds,  and  invoked  his  re- 
examination of  the  charges  made.  Neither  the  secretary  of 
the  interior,  who  investigated  and  passed  upon  the  charges 
of  fraud,  nor  the  president  of  the  United  States,  who  exe* 
cuted  the  patent,  is  charged  with  being  a  party  to  the  frauds. 
The  secretary  at  least,  was  not  deceived,  for  his  attention 
was  especially  called  to  the  subject  by  the  commissioner, 
himself,  although  one  of  the  parties,  now  charged,  and  the 
secretary,  thereupon  examined,  and  decided  the  whole 
matter. 

We  might  well  stop  here,  but  there  is  another  ground 
upon  which  the  bill  must  be  dismissed.  To  fally  present 
this  point,  will  require  a  somewhat  extended  history  of  the 
proceedings  in  the  case  of  this  grant,  and  the  presentation 
of  the  matter  in  a  connected  form  will  involve  some  repeti- 
tion of  matters  already  stated. 

It  would,  in  our  judgment,  be  inequitable,  at  this  late 
day,  considering  all  the  circumstances  of  this  case,  to  va- 
cate the  patent,  even  if  there  had  been  some  evidence  of 
conspiracy  and  fraud  on  the  part  of  the  officers  charged. 
"When  the  United  States  enters  a  court  as  a  litigant,  it 
waives  its  exemption  from  legal  proceedings,  and  stands 
upon  the  same  footing  with  private  individuals;  and  there- 
fore, if,  on  a  consideration  of  all  the  circumstances  of  a 
given  case,  it  be  inequitable  to  grant  the  relief  prayed  against 
a  citizen,  such  relief  will  be  refused  by  a  court  of  equity, 
though  the  United  States  be  the  suitor.*'  (United StcUea  v. 
Flint,  4  Saw.  43.)  Said  Mr.  Justice  Field  in  the  case  cited: 
"Although,  on  grounds  of  wise  public  policy,  no  statute  of 
limitations  runs  against  the  United  States,  and  no  laches 
in  bringing  a  suit  can  be  imputed  to  them;  yet  the  facility 
with  which  the  truth  could  originally  have  been  shown  by 
them,  if  different  from  the  finding  made;  the  changed  con- 
dition of  the  parties,  and  of  the  property  from  lapse  of 
time;  the  difficulty,  from  this  cause,  of  meeting  objections 
which  might,  perhaps,  at  the  time,  have  been  readily  ex- 
l^lained;  and  the  acquisition  of  interest  by  third  parties 
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upou  faith  of  the  decree,  are  elements  Avhich  will  always  be 
considered  by  the  court  in  determining  whether  it  be  equi- 
table to  grant  the  relief  prayed.  All  the  attendant  circum- 
stances of  each  case  will  be  weighed,  that  no  wrong  be  done 
to  the  citizen,  though  the  government  be  the  suitor  against 
hira."  (Id.  58.)  If  it  can  be  inequitable  to  grant  relief  to 
the  United  States  in  any  case,  in  view  of  all  the  surround- 
ing circumstances,  coupled  with  a  great  lapse  of  time,  then 
this  case  affords  a  striking  instance  of  that  kind.  Several 
of  the  leading  parties  charged,  including  the  commissioner 
of  the  land-office  and  surveyor-general,  are  now  dead,  or 
for  other  reasons  equally  potential,  their  testimony  cannot 
be  had. 

The  petition  for  confirmation  of  the  grant  in  question, 
was  filed  under  the  provisions  of  the  act  of  1851,  to  ^*  settle 
private  land  claims  in  the  state  of  California,"  on  March  3, 
1852.  The  claim  was  vigorously  litigated  in  all  the  tribu- 
nals, original  and  appellate,  having  jurisdiction,  and  finally 
confirmed  by  the  supreme  court  of  the  United  States  in 
1864.  (  United  States  v.  D'Aguirre,  1  Wall.  311.)  On  April 
1,  1864,  immediately  after  final  confirmation,  Surveyor-Gen- 
eral Beale  issued  instructions  to  Deputy  Surveyor  Thomp- 
son, to  make  the  survey;  and  he  made  the  survey  and 
location.  Exceptions  were  taken  to  it,  by  parties  interested 
in  other  claims  of  one  kind  and  another,  and  this  survey  was 
returned  by  the  commissioner  of  the  general  land-office  at 
Washington,  to  the  surveyor-general  of  California  for  fur- 
ther action;  and  it  was  afterward,  finally,  located  under  the 
instructions  of  Surveyor-General  Upson,  who  in  the  inter- 
vening time  had  succeeded  Beale;  but  the  general  location 
made  under  Beale's  instructions  was  adopted  with  modifica- 
tions to  meet  the  demands  of  opposing  claimants,  excep- 
tions having  been  taken  to  the  location  made.  Before 
adopting,  or  approving  it,  Surveyor-General  Upson  required 
Mr.  Hopkins,  the  keeper  of  the  Spanish  archives — who  is, 
doubtless,  better  informed  on  the  subject  of  Spanish  grants 
in  California,  and  their  expedientes  and  desinos,  than  any 
other  man  living,  and  whose  aid  has,  probably,  been  called 
in  at  some  stage  of  the  proceeding,  in  the  case  of  every  grant 
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presented  for  confirmation — to  examine  tbe  arcbives,  tbe 
records  of  the  land  commissioners,  and  of  tbe  snryeying 
department,  and  report  tbe  extent  of  tbe  exterior  bonnda- 
ries  of  *'  San  Jacinto"  witbin  wbicb  tbe  grant  could  be  lo- 
cated; and  tbe  propriety  of  tbe  location  to  i^bicb  exception 
bud  been  taken.  Mr.  Hopkins  made  a  tboroagb  examina- 
tion, and,  on  September  18,  1866,  made  a  yerj  elaborate 
and  lucid  report,  in  wbicb  be  expressed  tbe  opinion,  tbat 
upon  an  examination  of  tbe  ^*  original  papers  in  tbe  tbree 
San  Jacinto  cases;  tbe  desinos  found  in  tbe  Pedrorena  case, 
and  explained  by  tbe  affidavit  of  Gasper  OTarrell,  and  tbe 
opinion  of  tbe  supreme  court,'*  among  otbers  tbe  following 
points  were  settled:  "  1.  Tbat  tbe  exterior  limits  of  tbe  old 
Mission  Bancbo  San  Jacinto,  are  tbe  rancbos  of  San  Ber- 
nardino, and  Jurupa,  or  Huapa,  on  tbe  nortb;  the  Temecnla 
on  tbe  soutb  and  soutb-west;  tbe  San  Gorgonio  on  tbe  east; 
the  Guapa,  or  Huapa,  on  the  north-west;**  tbat  tbe  third 
grant,  as  to  right  of  location,  was  the  grant  in  question;  and 
as  the  old  and  new  San  Jacinto  claimants  bad  selected  and 
indicated  their  locations  witbin  tbe  grant,  and  stipulated  as 
to  their  western  boundaries,  tbat  the  Sobrante  claimants, 
bad  a  right  to  survey  their  eleven  leagues  in  a  compact  form 
within  the  said  exterior  limits.  Surveyor-General  Upson, 
after  making  snndi*y  corrections,  on  tbe  exceptions  of  tbe 
predecessors  of  the  promoters  and  managers  of  this  suit, 
then  represented  by  the  leading  counsel  now  managing  this 
case  for  the  ostensible  complainants,  but  in  the  same  and 
similar  interests  as  before,  and,  who  was,  also,  tbe  counsel 
in  Manmng  v.  San  Jacinto  Tin  Co.y  7  Saw.  418,  adopted  tbe 
views  of  Mr.  Hopkins,  and  finally  approved  the  location,  as 
since  patented. 

This  survey  was  again  attacked  before  the  commissioner 
of  the  general  land-office,  with  great  vehemence,  as  being, 
improperly,  and  fraudulently,  located  outside  of  the  bounds 
of  the  grant — the  same  grounds  of  fraud,  the  alleged  false 
location,  and  the  interest  and  connection  of  Conway  with 
it — the  central  point  of  fraud  around  which  the  minor  acts 
set  up  are  grouped — having  been  alleged,  and  relied  on,  to 
defeat  the  location.     These  questions  were  thoroughly  ar- 
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gued  before  the  oommissioDery  bj  able  eotinsel,  and,  after 
foil  ooDsideratioD,  tbe  location  was  ooDfii*med.  The  com* 
missioner,  as  we  have  seea*  then  referred  the  questions 
with  the  record^  exceptions,  charges,  and  evidence  of  fraud, 
and  briefs  of  counsel,  to  Mr.  Browning,  secretary  of  the 
interior,  who,  after  long  and  mature  consideration — he  hav- 
ing held  the  matter  under  advisement  for  over  five  months 
— affirmed  the  decision  of  the  commissioner,  and  directed 
the  patent  to  issue;  and  it  was,  accordingly,  issued  Octo- 
ber 26,  1867.  Thus,  after  a  protracted,  tedious,  and  ex- 
pensive litigation  of  nearly  sixteen  years,  between  the 
United  States  and  claimants  of  the  land — the  last  three 
and  a  half  of  which  having  been  occupied  in  locating,  and 
in  contests  over  the  location  of  the  grant — the  patent  was 
issued.  The  jurisdiction  of  all  the  appropriate  tribunals 
having  been  exhausted,  the  title  was,  at  last,  supposed  to 
be  ''settled."  The  government  appears  to  have  been  aided, 
in  its  endeavors  to  detect  frauds,  and  make  the  proper 
location,  by  the  argus  eyes  of  all  parties,  desiring  to  take 
a  part  in  the  proceedings,  making,  or  ever  after  hoping 
to  make,  under  any  pretence,  adverse  claims.  Surely,  un- 
der the  circumstances,  the  location  ought  to  be  deemed 
correct,  and  it  ought  not  to.  be  disturbed,  except  for  the 
most  cogent  reasons* 

On  September  8,  1880,  nearly  thirteen  years  after  the 
issue  of  the  patent,  one,  J.  F.  Manning,  claiming  interests 
as  successor  of  Abel  Stearns,  being  the  same  interests  now 
represented  by  Baker,  the  prosecutor  of  this  suit,  with 
whom  he  (Manning)  now  seems,  by  the  evidence,  to  be 
acting  in  concert,  commenced,  in  this  court,  the  suit  of 
Mannivg  v.  The  San  Jacinto  Tin  Co,j  reported  in  7  Saw. 
419,  to  declare  a  trust,  and  control  the  legal  title,  under 
the  patent,  for  his  own  benefit.  The  suit  rested  on  the 
same  grounds  of  false  and  fraudulent  location,  us  now  set 
up  in  the  name  of  the  United  States.  The  equitable  op- 
posing title  of  the  complainant  relied  on,  was  the  location 
of  a  large  number  of  tin  mines,  nnder  the  customs  of  miners, 
made  between  1866,  and  the  date  of  the  patent,  long  after 
the  final  confirmation  of  the  grant  in  question,  and  during 
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the  progress  of  the  contest  oyer  the  locatioo;  and,  while 
the  lands  on  which  they  were  located  were  still  sub  judke^ 
and  at  a  time,  when  there  was  no  law  by  which  any  rights 
could  be  acquired  in  lands  so  situated.  They  were  not  then 
public  lands  as  held  in  Newhall  y.  Sanger,  92  U.  S.  761. 

On  January  3,  1882,  the  bill  was  dismissed  for  want  of 
equity,  and  on  the  several  grounds,  that  the  complaint  did 
not  have  a  proper  status  to  maintain  the  suit;  that  the  facts 
did  not  show  a  case  of  fraud  that  was  open  to  investigation, 
or  other  substantial  equity,  and  that  the  equity,  if  any,  was 
stale,  for  the  reason,  among  others,  that  the  statute  of  lim- 
itations applicable  to  private  litigants,  had  run  nearly  four 
times  against  the  claim.  That  suit  having  failed,  this  suit 
was  instituted  in  the  name  of  the  United  States  on  April  3, 
1883,  nearly  sixteen  years  after  the  issue  of  the  patent,  when 
the  litigation  was  supposed  to  have  been  closed  between  the 
original  parties  to  it,  and  more  than  thirty*one  years  after 
the  litigation  between  the  United  States  and  defendant,  and 
its  grantors  commenced  by  filing  a  petition  for  confirma- 
tion. Although  the  suit  is  brought  in  the  name  of  the 
United  States,  it  is,  as  clearly,  to  all  intents  and  purposes, 
a  private  suit  of  the  parties  instigating,  prosecuting,  and 
actually  controlling,  it,  as  if  brought  in  their  own  names. 

The  attorney-general,  as  a  condition  of  assent  to  the  use 
of  the  name  of  the  United  States,  required  a  bond  from 
Baker  to  indemnify  the  United  States  against  any  costs  that 
they  might  be  called  upon  to  pay;  and  the  consent,  mani- 
festly, would  not  have  been  given  without  this  indemnity. 

It  appears  from  the  letter  of  the  commissioner  of  the  gen- 
eral land-office  to  Secretary  Teller,  of  March  2,  1883,  in  evi- 
dence, that,  on  the  application  of  B.  S.  Baker,  who,  also, 
seems  to  have  furnished  the  draught  of  this  bill,  permission 
to  bring  the  suit  was  recommended  and  given,  in  the  lan- 
guage of  the  commissioner,  '^on  the  alleged  ground  of  fraud 
in  the  survey  of  the  land  described  in  said  patent;  said  ap- 
plication  being  axcomixinied  by  the  draught  of  a  bill  o/complawt 
stating  more  fully  the  alleged  grounds  of  action  in  the  premises.'' 
After  going  briefly  over  the  history  of  the  grant,  and  the 
proceedings  to  confirm  it,  the  commissioner  concludes:  "It 
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i¥ill  be  seen  by  the  corrected  diagrams  referred  to,  that  the 
Baucho  El  Sobrante  de  San  Jacinto,  as  patented,  as  stated 
in  the  application  referred  to,  is  located  entirely  outside  of 
the  San  Jacinto  tract;  but,  nothing  appears  in  the  record  of 
the  case  to  veti/y  the  allegations  of  fraud  contained  in  said  ap- 
plication^  nor  aside  from  tJie  grossly  erroneous  location  *to 
COBBOBORATE  them.!"  Notwithstanding  this  direct,  positive 
statement  of  a  want  of  evidence  in  the  record  to  ''  verify,*' 
the  charges  of  fraud  made  in  the  ''application,"  and  draught 
of  the  bill,  or,  aside  from  what,  he  is  constrained  to  term, 
in  opposition  to  solemn  contrary  decisions  of  his  predecessors 
in  office,  who  alone  had  jurisdiction  to  JinaUy  detefi*mine  the 
question,  as  to  this  particular  grant,  and  did  judicially  de- 
termine it,  sixteen  years  before,  nothing  but  ''the  grossly 
erroneous  location,  to  corroborate  them;"  he  adds:.  "In 
consideration,  however,  of  said  allegations,  and  of  the  re- 
markable location  of  the  tract  in  question,  I  respectfully 
recommend  that  authority  to  bring  suit  in  the  name  of  the 
United  States  for  the  purpose  stated,  be  granted,  with  such 
conditions  as  to  the  payment  of  costs  and  expenses  as  may  be 
properly  imposed" 

The  draught  of  the  bill,  application,  and  other  papers 
were  returned,  and  in  accordance  with  this  recommendation, 
authority  to  use  the  name  of  the  United  States  was  given 
upon  giving  a  bond  to  indemnify  the  government  against 
costs.  The  indemnifying  bond  having  been  furnished  and 
filed  in  the  case,  the  suit  was  instituted.  The  bill  is  signed 
by  the  attorney-general  as  solicitor,  and  by  the  United 
States  attorney  for  the  district  of  California,  as  counsel, 
manifestly,  in  form,  to  comply  with  the  ruling  of  the 
supreme  court  on  this  point  in  the  United  States  v.  Throck- 
morton, 98  U.  S.  70.  Since  the  filing  of  the  bill,  however, 
the  whole  proceedings  have  been  conducted  in  the  case,  so 
far  as  we  have  observed,  by  the  at>le  counsel  of  the  parties 
making  the  application  for  leave,  and  indemnifying  the  gov- 
ernment— the  leading  counsel  beiug  the  same,  who  was 
counsel  for  Abel  Stearns,  in  contesting  the  location  of  tbe 
grant  sixteen  years  and  more  ago;  and  who,  also,  was  the 
counsel  of   record  of  complainant,  and  who  in  fact,  con- 
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duct«d  and  argued  tbe  case  of  Manning  v.  The  San  Jacinto 
^Ui  Ctnupcmy.  in  this  court,  «tipm,  Since  tbe  filing  of  tbe 
bill  in  tbia  suit,  we  haye  seen  no  indication,  in  any  form,  of 
tbe  guiding  baud,  or  anperming  antboriiy  of  tbe  attorney- 
general,  or  of  tbe  United  States  government.  So  far  as  oar 
observation  extends,  neither  bas  taken  any  part  in  condnct- 
ing  tbe  case.  Thas  it  appears,  tbat  leave  has  been  given 
to  private  parties,  upon  indemnifying  tbe  government,  to 
prosecute  a  suit  wbicb  tbey  could  not  maintain  in  tbeir  own 
names,  in  tbe  name  of  tbe  United  States,  to  vacate  a  patent 
issued  to  a  party  in  pursuance  of  a  final  decision  and  loca- 
tion of  a  Mexican  grant,  in  a  proceeding  between  tbe  same 
parties,  or  tbeir  privies,  at  tbe  end  of  sixteen  years  litiga- 
tion, and  nearly  sixteen  years  after  tbe  date  of  tbe  patent, 
on  tbe  ground,  tbat,  tbe  patent  was  fraudulently  located, 
wben,  confessedly,  tbere  was  no  evidence  of  tbe  alleged 
frauds  presented  to  tbe  officers  of  tbe.  government,  except 
wbat  appeared  to  tbe  commissioner  of  tbe  land-office,  to  be 
a  ''grossly  erroneous  location,*' of  the  grant,  whereas  bis 
predecessors,  having  tbe  final  jurisdiction  over  the  matter, 
liiid  fully  examined  tbe  location,  considered  all  objections 
of  fraud,  beard  elaborate  arguments  upon  them,  and 
judicially  determined  tbe  grant  to  be  properly  located. 

Tbe  commissioner  bases  bis  opinion,  as  to  the  "grossly 
erroneous  location, '*  of  tbe  grant,  upon  a  private  survey 
wbicb  be  calls,  tbe  **coir€cted  diagram"  of  OTarrell,  er 
parte  as  to  this  grant,  at  least,  made  in  1869 — two  years  sub- 
sequently to  tbe  issue  of  tbe  patent  in  question — in  wbicb 
he  attempts  to  locate  tbe  exterior  bounds  of  tbe  San  Jacinto 
tract,  with  special  reference  to  tbe  dotted  lines  on  tbe 
desino,  prepared  by  him  a  quarter  of  a  century  before,  but 
without  reference  to  tbe  location  of  tbe  boundaries  of  tbe 
surrounding  ranchos,  which  are  represented  in  tbe  desino, 
and  expressly  described  in  tbe  various  documents  consti- 
tuting tbe  expediente,  as  being  ''coterminous'*  with  tbe 
"tract  called  San  Jacinto."  In  other  words,  this  "cor- 
rected diagram,'*  is  the  result  of  an  ex  parte  effort  (o  locate  ilie 
dotted  lined f  and  not  tbe  boundaries  of  tbe  tract  "  called  San 
Jacinto,"  or  of  tbe  "  coterminous  ranches."    This  so-called 
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*'  corrected  diagram  "  bad  been  platted  upon  the  maps  of  the 
public  survey  in  the  land-office,  and  it  is  referred  to  as  being, 
ai  this  time,  recognized  **  by  this  office,  and  the  department  as 
giving  tlie  out-boundaries  of  the  tract  of  San  Jacinto."  How- 
ever proper  it  may  be  to  make  this  recognition,  at  the  present 
time,  with  reference  to  grants,  within  these  out-boundaries, 
still  unlocated,  and  over  which  the  commissioner  now  has 
jurisdiction,  this  recognition,  it  seems  to  us,  should  not  affect 
rights  vested  in  grants  already  regularly  located  by  former 
commisioners,  and  secretaries  of  the  interior,  who  recognized 
different  exterior  boundaries,  based  upon  a  different  con- 
struction of  the  desino  and  expediente,  and  diagrams  then 
existing,  but  afterwards  "corrected**  for  the  purposes  of 
other  grants  yet  to  be  located.  Bights  of  parties  once  set- 
tled, should  not  be  disturbed  for  light  causes,  depending 
upon  varying  opinions  arising  from  a  change  of  incumbents 
of  the  office,  having  jurisdiction  of  the  same  general  subject- 
matter,  and,  especially,  where  those  changes  of  incumbents 
are  frequent.  The  next  commissioner  and  secretary  of  the 
interior  may  reject  this  ex  parte  OTarrell  survey  and  "  cor- 
rected" diagram  as  ''grossly  erroneous,"  and  adopt  the 
original  decision  of  Commissioner  Wilson  and  Secretaiy 
Browning,  upon  the  point  at  issue. 

OTarrell,  himself,  who  made  the  desino,  in  1845,  mani- 
festly, did  not,  in  1866,  regard  the  dotted  lines,  as  the  limit 
of  the  exterior  boundaries  of  the  **  tract  called  San  Jacinto," 
within  which  all  these  grants  were  to  be  located,  as,  cleail}', 
appeal's  from  his  affidavit  made  in  that  year  before  the  is8ue 
of  the  Sobrante  patent  in  question.  He  says,  that,  "he  is 
the  person,  who  made  the  surveys  of  a  pari  of  the  tract  of 
country  called  San  Jacinto  [not  the  tract  called  old  and  new 
San  Jacinto]  shown  on  the  hereto-annexed  diagram,  or 
map — ^Ex.  A,  including  the  specific  tracts,  called  San  Jacinto 
Viejo  and  San  Jacinto  Nuevo — "apart" — not  the  whole,  of 
the  "tract  called  San  Jacinto."  The  annexed  "diagram 
or  map  including  the  specific  tracts  called  "  old  and  new  Ja- 
cinto, not  the  whole  or  general  "  tract  called  San  Jacinto.*' 
^'  That  the  dotted  line  shown  on  the  diagram,  represents  the 
boundaries  (being  the  jx^  of  the  hills  and  mountains  ad* 
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joiniog)  of  the  aaid  reapedive  tracts^ — that  is  to  say,  the  said 
two  specific  tracts.     '*  That  the  said  lands  *" — that  is,  the  two 
tracts,  old  and  new  San  Jacinto — *^  were  unlhin  the  tract 
known  and  called  at  the  time,  San  Jacinto/*  that  is,  within 
the  exterior  larger  boundaries  of  that  tract.    That  said 
**traci  of  San  Jacinto  [in  the  singular  number,  referring 
to  the  lai^er  tract,  within  which  old  and  new  San  Jacinto, 
the  two  specific  tracts  mentioned]  extended,  as  shown  an 
said  diagram  or  map  to  the  lands  then  known  as  San  Bernar- 
dino and  Hurupa^  Huapa,  Temecula,  and  San  Oorgotiio;  the 
distance  to  the  boundaries  of  said  tract  from  the  bounda- 
ries [said  dotted  lines  as  shown  on  the  diagram]  of  the 
a/wesaid  gi'ants " — not  of  the  tract  within  which  they  are 
located,  but  said  grants — ''  of  San  Jacinto  Yiejo  and  San 
Jacinto  Nuevo,  was  not  ascertained  by  deponent,  at  the 
time  he  made  the  survey  of  said  gi*anis  " — not  of  the  exterior 
limits  within  which  the  said  two  grants  were  located,  but 
the  limits  of  the  specific  locations,  within  the  exterior  bound- 
ary.   Thus  OTarrell  throughout  the  entire  affidavit,  clearly, 
and,  sharply,  makes,  and  keeps  up  the  distinction  between 
the  "  tract  called  San  Jacinto  "  within  the  exterior  limits  of 
which  the  two  specific  tracts  of  old  and  new  San  Jacinto  as 
well  as  the  Sobrante  grant  were  to  be  located,  and  the 
boundaries  of  the  two  tracts  granted  out  of  the  larger  tract, 
which  he  sought  to  locate  within  the  larger  tract;  and  he 
only  attempts  to  locate,  proximately,  the  amounts  of  land 
called  for  in  those  two  grants  within  the  larger  tract,  called 
San  Jacinto,  in  which  all  are  to  be  located.    At  the  time 
OTarrell  made  the  desino,  the  Sobrante  grant  had  not  been 
made  or  thought  of,  and,  of  course,  the  desino  was  not  made 
with  any  reference  whatever  to  that  grant.    He  makes  it  as 
plain  as  he  can  make  it,  in  this  affidavit,  that  the  dotted  lines 
are,  only,  intended  to  show  the  limits  of  those  two  tracts, 
and  not  the  limits  of  the  '^  tract  called  San  Jacinto,"  which 
was  to  extend  to  the  boundaries  of  the  surrounding  ranchosi 
wherever  they  might  be,  their  distance  from  the  line  of  his 
location  not  having  been  ascertained. 
.    It  is  manifest  that  this  is  but  a  contest  between  private 
parties,  for  some  supposed  benefit  of  such  parties,  carried 
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on  at  their  own  expense,  and  managed  by  their  own  coun- 
sel, solely  in  their  own  individual  interests  for  the  acoom- 
plishment  of  their  own  ends.  And  the  parties  maintaining 
the  suit,  are  not  alleged  in  the  bill,  to  have  any  interest  in 
the  litigation.  In  the  former  suit  of  Manning  v.  The  San 
Jacinto  Tin  Co,^  7  Saw.  419,  the  complainant's  alleged  in- 
terest, was  only  in  tin  mines,  alleged  to  have  been  located 
while  the  land  was  sub  jxidice — at  a  time  when  no  private 
rights  could  under  the  laws  in  force,  be  acquired  in 
them. 

Upon  bald  allegations  of  fraud,  in  the  application  for 
leave  to  use  the  name  of  the  United  States,  and  in  the 
draught  of  the  bill  submitted,  not  verified  by  oath,  or  evi- 
dence produced,  one  citizen  of  the  United  States  is  allowed 
to  harass  others  with  litigation,  that  ought  to  have  been 
long  since  closed,  in  fact,  as  it  was  supposed  to  be  in  law. 
If  the  United  States  have  any  real  interest,  it  would  seem 
that  it  ought  to  be  litigated  at  the  expense  of  the  govern- 
ment itself,  and  upon  the  responsibility  of  its  own  officers. 
What  makes  the  hardship  greater,  is,  the  litigation  must  be 
carried  on,  mainly,  at  the  expense  of  the  defendant,  thus 
harassed,  even  if  it  fully  succeeds  in  its  defense.  The  in- 
demnity of  the  United  States,  against  costs,  only  covers  the 
fees  of  the  several  officers,  advanced  by  the  government, 
such  as  clerks,  and  marshals'  fees,  which  the  United  States 
would  be  called  upon  to  pay  to  these  officers;  for,'whatever 
the  result  of  the  suit,  the  defendant  cannot  recover  its  own 
costs,  and  disbursements,  which  must  amount  to  several 
thousand  dollars,  besides  counsel  fees,  against  the  nominal 
complainant,  for  the  United  States  never  pay  costs  to  tbe 
opposing  party.  The  defendant's  costs  and  disbursements 
cannot  be  recovered  from  the  instigators  and  managers  of 
the  suit,  for  whose  sole  benefit  it  is  prosecuted,  for  they  are 
not  parties  to  the  record.  The  costs  against  which  tlie 
United  States  are  indemnified,  constitute  but  an  insignifi- 
cant item  of  the  entire  expenses  of  the  litigation.  Thus, 
except  as  to  the  actual  costs  that  must  be  advanced,  the  real 
complainants  can  harass  the  defendants  with  a  long  and 
costly  litigation,  at  the  expense  of  the  defendants  thus  per- 
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mitted  to  be  sued,  whatever  the  resnlt  of  the  h'tigation. 
The  parties  do  not  litigate,  in  such  cases,  upon  equal  terms. 

So  far  as  lapse  of  time  is  coDcerned,  [as  an  element  of 
equity,  or  want  of  equity,  we  think  the  case  should  be 
treated,  as  though  it  were  brought  by  the  parties  who  insti- 
gated the  suit,  and,  who  are  paying  the  expenses  and  man- 
aging it  for  their  own  purposes.  The  statute  of  limitations 
of  the  state  bars  a  suit,  founded  on  fraud,  in  three  years. 
This  time  had  run  five  times  over,  after  the  frauds  are 
alleged  to  have  been  perpetrated,  before  this  suit  was  insti- 
tuted, and  every  fact  alleged,  supported  by  evidence,  as  an 
element  of  fraud,  existing  at  the  date  of  the  patent,  was  of 
record,  and  as  well  known  then  to  the  government,  and  to 
the  leading  counsel,  in  this  case,  as  it  is  now.  The  princi- 
pal fact  asserted,  of  "grossly  erroneous  location,'*  was  as 
palpable  upon  the  record,  then,  and  as  well  known,  as  now. 
The  fact  that  Conway  owned  the  grant,  and  was  chief  clerk 
in  the  surveyor-generaVs  office,  at  the  time  of  the  location, 
was  as  notorious,  and  well  known,  at  that  time,  as  now. 
These,  and  the  allegation  that  Conway  managed  the  location, 
were  the  great  central  facts,  which  formed  the  basis  of  all 
other  charges.  The  charges,  as  we  have  seen,  were  called 
to  the  attention  of  the  commissioner  of  the  land-office,  and 
of  the  secretary  of  the  interior,  and  repudiated.  The  charge 
that  Conway  had  anything  to  do  with  the  location  of  the 
grant,  and  all  other  charges,  inconsistent  with  the  integrity 
of  the  parties  charged,  are,  distinctly,  denied  in  the  answer, 
and  not  only  unsupported  by  Evidence,  but  disproved  by 
the  witnesses  examined.  There  is  no  other  fact,  of  a  fraud- 
ulent character,  supported  by  the  evidence,  that  was  not,  at 
the  time,  brought  to  the  notice  of  the  government,  consid- 
ered by  the  proper  officers  and  tribunals,  and  decided.  The 
element  of  staleness  is,  therefore,  fully  shown. 

Again:  when  the  United  States  come  into  a  court  of 
equity,  asking  equity,  they  must,  like  a  private  party,  do,  or 
offer  to  do,  equity.  They  cannot  do  equity  in  the  present 
cose,  as  it  now  stands.  It  is  not  disputed,  that  the  grant  is 
a  valid  grant,  and  that  the  patentee  and  those  holding  under 
Ler  are  entitled  to  the  land  confirmed,  somewhere,  within 
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tLe  exterior  bounds  of  the  grant.  The  proceedings  for 
confirming  and  locating  laud  grants  under  the  act  of  1851, 
and  amendatory  acts,  were  special,  the  jnrisdiction  being 
special,  and  not  general.  Outside  the  modes  prescribed  by 
the  act,  there  was  no  jurisdiction  in  the  courts  of  the  conn- 
try.  When  a  case  had  gone  through  the  prescribed  course 
to  a  pateut,  the  jurisdiction  was  exhausted,  and  the  officers 
became /rt)/c^^  o^^'  Should  this  patent  be  annulled  for 
fraud,  in  the  exercise  of  the  general  equity  jurisdiction  of 
the  court,  neither  it,  nor  any  other  tribunal,  or  officer,  has 
authority  to  correctly,  or  otherwise  relocate  the  grant;  and 
the  grant  would  fail.  (^United  States  v.  Throckmorton^  4 
Saw.  42.)  '*The  circuit  court  of  the  United  States  has, 
now,  no  original  jurisdiction  to  reform  surveys  made  by  the 
laud  department,  of  confirmed  and  patented  Mexican  grants 
in  California.'^  (Same  case  on  appeal,  98  U.  S.  61.)  Be- 
sides, on  the  issue  of  the  patent,  on  October  27, 1867,  the  laud 
within  the  exterior  limits  of  the  grant  outside  the  location 
ceased  to  he  svb  judice,  as  to  this  grant,  and  subject  to  such 
other  disposition,  as  the  government  should  see  fit  to  make 
of  it.  In  this  case,  the  evidence  indicates,  that,  subsequently, 
to  the  issue  of  the  patent,  a  railroad  grant  under  acts  of  con- 
gress, is  claimed  to  have  attached  to  the  odd  sections,  not 
coyered  by  patents;  and  that  other  grants  have  been  made  of 
the  even  sections,  so,  that,  there  is  no  land  or,  at  least,  but 
little,  if  any,  left  to  satisfy  this  grant  within  the  restricted 
limits  insisted  on  by  the  complainants;  and  the  grant  would, 
also,  be  lost  on  that  ground.  Manifestly,  the  parties  could 
in  no  respect  be  placed  in  statu  quo.  The  United  States  are 
no  losers,  in  fact.  If  the  lands  were  erroneously  located, 
the  lands  upon  which  the  location  should  have  been  made, 
remained  in  their  stead,  and  they  seem  to  have  been  dis- 
posed of  by  the  government.  The  grant  could  be  satisfied 
but  once. 

The  corporation,  defendant,  was  organized,  and  the  title 
of  the  land  conveyed  to  it  in  January,  1868,  more  than  fif- 
teen years  before  the  commencement  of  this  suit.  The  tes- 
timony shows  numerous  stockholders — the  stock  haviug 
changed  hands  to  a  greater  or  less  extent,  from  time  to  time 
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— most  of  whom  are  oot  cliarged  with  participating  in  (he 
alleged  frauds,  and  as  to  whom,  there  is  no  evidence,  what- 
ever, showing  notice,  except  so  far  as  notice  to  the  parties 
originally  creating  the  corporation  affects  them.  Are  the 
interests  of  snch  stockholders  to  be  jeopardized  by  reason 
of  frands  practised  years  ago  by  the  original  incorporators, 
prior  to  the  existence  of  the  corporation,  admitting  that 
there  were  snch  frands  ?  Is  there  no  time  daring  the  life 
of  a  corporation — in  this  state  fifty  years — within  which  a 
stranger  can  purchase  stock  in  a  corporation,  without  risk- 
ing the  loss  of  his  investment,  at  the  snit  of  the  United 
States,  on  account  of  frands  perpetrated  by  those  organiz- 
ing the  corporation  prior  to  its  creation?  After  a  great 
lapse  of  time,  strangers  purchasing  stock  in  a  corporation, 
without  actual  notice  of  frauds  committed  before  the  crea- 
tion of  the  corporation,  and  to  which  the  corporation,  as 
such,  was  no  party,  affecting  the  title  to  lands  held  by  the 
corporation,  ought  to  be  entitled  to  rely  on  the  decrees  of 
the  United  States  tribunals  affirming  such  titles. 

Those  familiar  with  the  notorious  public  history  of  land 
titles  in  this  state,  need  not  be  told,  that  our  people  coming 
from  the  states  east  of  the  Bocky  Mountains,  very  generally 
denied  the  validity  of  Spanish  grants,  and  their  proper 
limits,  or  location,  and,  determining  the  rights  of  the  hold- 
ers for  themselves,  selected  tracts  of  land  wherever  it  suited 
their  purpose,  without  regard  to  the  claims,  and  actual  oc- 
capation  of  holders  under  Mexican  grants,  with  a  view  of 
acquiring  pte-emptiou  rights,  and  title  under  the  United 
States,  at  some  subsequent  period.  Many  of  the  older, 
best  authenticated,  and  most  desirable  grants  in  the  state, 
were  thus,  more  or  less,  covered  by  trespassing  settlers. 
When  the  claims  of  Mexican  grantees  came  to  be  presented 
for  confirmation,  these  settlers  aided  the  United  States,  the 
most  formidable  opposition  usually  coming  from  them,  first 
to  the  confirmation  of  the  grants,  on  every  imaginable 
ground,  of  which  the  most  frequent  was  fraud  in  some  form, 
at  some  stage  of  the  proceedings.  When  confirmed,  and 
the  officers  of  the  government  came  to  the  location,  the 
contest  became  still  more  vigorous  and  acrimonious — the 
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trespecssing  settlers,  or  adverse  claimaDts  under  other  grants, 
seeking  to  have  the  confirmed  grant  located,  so  as  not  to 
interfere  with  their  claims,  or  interests.  One  body  of  set- 
tlers, or  claimants,  wonld  seek  to  move  the  location  in  ond 
direction,  and  another,  for  similar  reasons,  in  another. 
Thns  the  opposition  to  confirmation  and  location,  from  tres- 
passers and  contesting  claimantn,  was  more  violent  than  the 
contest  between  the  government,  and  the  petitioners  for 
confirmation.  Charges  of  frand  are  easily  made,  and  they 
were  by  no  means,  sparingly  made  by  incensed  defeated 
parties,  and  these  reckless  charges,  by  disappointed  tres- 
passing and  opposing  claimants  in  many  instances,  as  ia 
this  case,  involved  the  officers  of  the  government,  as  well 
as  the  claimants  under  the  grant. 

These  were  the  matters  most  embarrassing  to  the  tri* 
bnnals,  and  officers,  appointed  to  adjudge  them.  It  is  not 
improbable,  that  more,  or  less,  frauds  were  committed  in 
some  of  the  many  grants  confirmed.  But,  if  so,  it  is  far 
more  conducive  to  the  public  interests  and  public  peace,  as 
well  as  to  private  interests  that  they  should,  at  this  late  day, 
pass  unpunished,  than  that  this  kind  of  acrimonious  litiga- 
gation  should  be  indefinitely  prolonged. 

The  United  States  compelled  the  Mexican  grantees,  will- 
ing or  unwilling,  to  present  their  titles  for  adjudication,  or 
tis  an  alternative,  forfeit  their  lands;  and  for  this  purpose 
provided  their  own  special  tribunals  to  *' settle"  all  ques- 
tions of  title  and  location. 

There  were  three  opportunities  for  hearing,  and  at  one 
time  four,  as  to  the  confirmation;  first  before  the  boiard  of 
land  commissioners,  the  tribunal  of  original  jurisdiction, 
then  successive  appeals  to  the  district,  circuit,  and  supreme 
courts  of  the  United  States,  in  all  of  which,  except  the  last, 
the  parties  were  entitled  to  introduce  further  evidence. 
There  were  three  hearings,  also,  in  this  case,  as  there  usu- 
ally were  in  others  on  the  location,  before  the  surveyor-gen- 
eral, the  commissioner  of  the  general  land-office,  and  the 
secretary  of  the  interior.  Surely,  a  sufficient  opportunity 
was  afforded  the  government,  with  so  much  aid  from  vigi- 
lant adverse  claimants,  to  discover,  and  bring  to  light,  any 
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weakness  in  the  titte^  or  any  errori  or  fraad,  in  the  loca- 
tion. 

If  these  tribunals  have  not  been  able  after  so  long,  patient, 
and  exhanstiye,  a  conrse  of  litigation,  to  properly  settle  the 
points  in  controversy,  then  there  is  little  hope  now,  by  a 
new  conrse  of  litigation  in  the  coarts  of  ordinaiy  jurisdic- 
tion of  reaching  a  correct  resnlt. 

In  view  of  all  the  circnmstauces  snrraanding  this  case,  in 
connection  with  the  long  time  tbat  has  elapsed  since  the 
issue  of  the  patent,  we  think  the  equity,  if  any  there  be, 
stale,  and  that  it  would  be,  to  the  last  degree  inequitable, 
to  annul  the  patent  in  question,  or  reoi>en  the  controversy, 
as  to  the  proper  location  of  the  grant.  There  should  be 
some  time,  in  the  life*time  of  a  generation,  when  land  titles 
derived  from  Mexico,  through  the  United  States,  should 
become  ''settled" — some  time  when  the  United  States 
should  themselves,  cease  to  litigate,  or  allow  private  parties 
in  their  name  to  litigate  with  their  grantees,  the  titles  to 
lands  derived  through  them  from  the  Mexican  government 
and  confirmed  and  finally  located  by  the  government  itself. 
The  interests  of  litigants  themselves,  of  the  sttite  of  Cali- 
fornia, of  the  United  States  at  large,  and  the  interests  of 
public  justice  and  the  public  peace  require,  that  an  end  be 
put  to  this  kind  of  litigation. 

In  closing,  we  venture  a  single  observation  upon  the 
practice,  which,  unfortunately,  as  we  think,  to  some  extent 
prevails,  of  allowing  private  parties  to  litigate  their  claims, 
of  the  character  in  question,  in  the  name  of  the  United 
States.  The  United  States  either  have  a  paramount  interest 
in  the  lands  adversely  claimed  by  private  parties,  which 
Justifies  them  in  suing  such  parties  to  enforce  their  rights, 
or  they  are  legally,  or,  equitably,  bound  to  some  third  party, 
lawfully  deriving  title  under  the  United  States,  to  maintain 
the  title  in  the  courts  for  the  benefit  of  such  parties;  or  else 
they  have  no  such  interest,  as  to  justify  litigation,  or  are 
not  legally,  or,  equitably,  bound  to  litigate  the  title  for  the 
benefit  of  such  other  parties.  It  seems  to  us,  therefore, 
that,  if  the  United  Sttites  have  such  title,  or  interests,  as 
justifies  litigation,  or  if  they  are,  legally,  or,  equitably. 
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bound  to  maintain  the  title  for  the  benefit  of  parties  deriv- 
ing title  under  tbem,  then,  the  United  States  ought  to  pay 
the  expenses,  and  take  the  control  and  responsibility  of  the 
suits,  and  not  require  an  indemnity  for  costs  from  private 
parties,  and  turn  the  litigation  over  to  them.  If,  on  the 
other  hand,  they  have  no  such  interest  in  the  subject-matter 
of  litigation,  and  are  under  no  obligation  to  protect  parties 
deriving  title  under  them,  then,  the  United  States  ought 
not,  upon  indemnity  against  costs,  or  otherwise,  to  allow 
the  use  of  their  name,  thereby  lending  dignity  to  the  suit, 
to  one  set  of  private  parties,  who,  in  consequence  of  lapse  of 
time,  want  of  equity,  or  for  other  reasons,  have  no  rights 
upon  which  a  suit  can  be  maintained  in  their  own  names,  to 
harass  with  protracted,  tedious,  and  expensive  litigation, 
another  class  of  citizens,  claiming  title  under  the  same  gov- 
ernment. 

And  the  fact  of  requiring  indemnity  for  costs,  and  of 
turning  over  the  whole  matter  of  litigation  to  the  indemni- 
fying parties,  seems  to  us  to  be  a  strong  indication,  that  the 
government  has  grave  doubts,  as  to  its  having  an  interest 
in  the  controversy,  or  of  its  being  under  any  obligation  to 
litigate  for  the  benefit  of  others  sufficient  to  justify  their 
taking  control,  or  paying  the  costs  of  the  litigation.  In 
view  of  the  long  struggle  to  ''settle"  private  land  title^i 
under  Mexican  grants  in  California,  and  in  the  interest  of 
the  stability  of  land  titles,  and  of  the  public  peace,  it  is  to 
be,  earnestly,  hoped  that,  in  future,  this  privilege  of  using 
the  name  of  the  United  States  for  the  accomplishment  of 
private  ends,  will  be  more  sparingly  granted,  and  only 
granted  upon  the  most  urgent  occasion,  if  such  occasion 
there  can,  possibly,  be.  It  appears  to  us,  that  leave  to  use 
the  name  of  the  government  for  purposes  of  litigation, 
should  not  be  granted  upon  the  representation  of  private 
parties,  con/eaaedly,  as  in  this  case,  not  verified  or  sup- 
ported by  any  substantial  evidence  produced  by  them. 

The  bill  must  be  dismissed,  and  it  is  so  ordered.  We 
regret  our  inability  to  impose  costs  upon  the  real  prosecu- 
tors of  this  suit. 
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April  21,  1885. 

1.  Effect  of  Adjudication  of  a  Plea  in  Abatement— Determinatioit 

Conclusive. — Where  a  plea  in  abatement  to  the  jarisdiction  of  the  cir- 
cuit court,  for  want  of  proper  citizenship,  replied  to  by  complainant,  has 
been  regularly  adjudged  false,  and  overruled  by  the  court  on  that  ground; 
and  an  answer  to  the  merits  has  been,  subsequently,  filedj  in  which 
among  other  denials,  the  allegation  of  the  citizenship  of  the  complainant 
is  again  denied,  the  issue  as  to  citizenship  has  been,  conclusively,  deter- 
mined on  the  plea  in  abatement;  and  it  is  not  open  to  further  investiga- 
tion, either  collaterally  upon  affidavits,  or  upon  the  general  answer  to 
the  merits  in  any  subsequent  stage  of  the  case. 

2.  Case  in  Judgment. — The  bill  alleged  complainant  to  be  a  citizen  of 

Nevada,  and  the  defendant  a  citizen  of  California.  Defendant  filed  a 
plea  to  the  jurisdiction  in  abatement,  allegiug,  that  complainant  was,  at 
the  commencement  of  the  suit,  and,  he  now  is,  a  citizen  of  California 
and  not  Nevada.  Complainant  filed  a  replication  taking  issue  on  the 
plea.  The  court,  upon  a  hearing  of  the  issue,  adjudged  the  plea  false 
and  ovehniled  it  on  that  ground.  Defendant  then  filed  an  answer  to  tiie 
merits,  in  which  she,  also,  among  other  denials,  denied  the  allegation  in 
the  bill  as  to  the  complainant's  citizenship,  to  which  there  was  a  replica- 
tion, and  the  parties  proceeded  to  take  testimony.  Hddf  that  the  deter- 
mination of  the  issue  as  to  citizenship  on  the  plea  in  abatement,  is  con- 
clusive in  the  case,  and  that  that  issue  is  not  open  to  further  investigation 
upon  affidavits  in  the  progress  of  the  case,  nor  npon  the  denials  in  the 
general  answer  to  the  bill  on  the  merits. 

3.  Citizenship  under   Fourteenth  Amendment. — Whether   under   the 

fourteenth  amendment  to  the  national  constitution,  a  citizen  of  the 
United  States  is,  necessarily,  a  citizen  of  the  state  in  which  he  actually 
resides,  permanently,  or  otherwise,  not  decided;  but  opinion  intimated 
that  he  is  not  necessarily  a  citizen  of  such  state. 

Before  Sawyer,  Circuit  Judge. 

The  suit  was  brought  by  complainant,  as  a  citizen  of  the 
state  of  Nevada,  against  the  defendant,  a  citizen  of  the 
state  of  California,  to  annul  an  apparent  contract  as  being 
a  forgery,  and  fraudulent,  in  which  supposed  contract,  the 
parties  are  described  as  being,  respectively,  of  the  states  of 
Nevada  and  California.  The  bill  was  filed  October  3,  and 
the  subpoena  served  October  5,  1883.  An  appearance  hav- 
ing been  duly  entered,  defendant  demurred  to  the  bill  for 
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want  of  equity,  December  3,  1883,  and  the  demurrer  was 
overruled,  March  3,  1884.  (Sharon  v.  Hill,  ante,  p.  48.) 
Thereupon,  on  April  24,  1884,  defendant  interposed  a  plea 
in  abatement  to  the  jurisdiction,  on  the  ground  that  com- 
plainant was  a  citizen  of  California,  of  which  defendant  is, 
also,  a  citizen.  To  this  plea  complainant  filed  a  replica- 
tion, May  6,  1884.  The  case  upon  the  regular  call  of  the 
calendar  on  the  first  day  of  tlie  July  term  of  the  court, 
haying  been  set  down  for  a  hearing  for  a  specific  day,  in 
the  future,  in  pursuance  of  the  rules  and  practice  of  the 
court,  and  having  been  regularly  called  in  its  order,  for 
hearing,  at  the  time  so  appointed,  no  one  appearing  for 
defendant,  the  complainant's  counsel,  on  October  15,  1884, 
in  accordance  with  the  rules  and  practice  of  the  court 
[Bule  44,  C.  C],  submitted  the  case  to  tUe  court  for  decis- 
ion upon  the  bill,  answer,  and  replication,  the  time  for  tak- 
ing testimony  under  equity  rule  69,  having  long  before 
expired,  and  no  testimony  having  been  taken  upon  said 
plea  in  abatement;  and  on  October  16th,  the  plea  was  ad- 
judged false  for  want  of  evidence  to  support  it,  and  over- 
ruled. {Sharon  v.  EiU,  ante,  p.  394.)  No  extension  of  time 
for  taking  testimony  had  been  given  or  applied  for.  On 
December  30,  1884,  the  time  for  answering  to  the  merits 
having  been  extended,  on  application  of  defendant's  solici- 
tors, defendant  filed  her  answer  to  the  merits.  A  replica- 
tion was  filed  on  January  2,  1885,  and  afterward  the 
examination  of  witnesses  was  regularly  commenced,  and 
proceeded  with.  Pending  such  examination,  on  March  26, 
1885,  the  court,  upon  application  of  complainant,  made  an 
order  directing  that  certain  documents  in  defendant's  pos- 
session should  be  produced  by  her  for  examination,  before 
the  examiner,  and  permitting  B.  U.  Piper,  an  expert  wit- 
ness, to  take  small  particles  of  ink,  without  mutilation  of 
the  documents,  for  examination  under  a  microscope.  In 
resisting  the  application  for  this  order,  defendant  made  the 
point  upon  the  bill  that  the  allegations  of  citizenship  were 
insufficient  to  give  the  court  jurisdiction,  which  point  was 
overruled.  {Sharon  v.  Hill,  No,  3,  ante,  634.)  Afterward,  de- 
fendant moved  for  a  modification  of  the  said  order  of  March 
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26tb,  npoa  the  record  and  certain  admissions  proposed  to 
be  made,  and  complainant,  upon  tbe  record  and  furtber  affi- 
davits, made  a  conuter-application  to  enlarge  tbe  scope 
of  the  said  order.  In  opposition  to  tbe  latter  applicatton, 
and  to  sbow  tbat  complainant  was  a  citizen  of  California, 
and  a  want  of  jurisdiction  of  this  conrt,  the  defendant 
filed  affidavits,  and  other  documents,  to  the  effect  tbat  com- 
plainant, long  before,  and  at  the  time  of  the  commencement 
of  this  suit,  was,  and  he  ever  since  has  been,  a  resident  of 
the  sbite  of  California,  and  not  of  Nevada,  and  it  was 
claimed  tbat,  being  in  fact  a  resident  of  California,  under 
the  provisions  of  tbe  fourteenth  amendment  to  the  national 
constitution,  he  was,  and  now  is,  a  citizen  of  California, 
and,  consequeutlj,  that  the  court  has  no  jurisdiction  over 
the  case  or  to  make  the  order.  Upon  this  state  of  fiicts 
the  questions  decided  by  the  court  arise. 

IViltiam  M,  Stetoarl^  for  the  complainant. 
Z).  6\  Ikrry^  for  tbe  defendant. 

Sawyer,  Circuit  Judge.  I  have  before  had  occasion  to 
consider  and  pass  upon  the  question  of  jurisdiction  in  this 
case,  and  my  convictions  on  the  subject,  as  I  have  two  or 
three  times  expressed  them,  are  very  clear.  Still,  as  the 
point  was  again  raised  on  this  motion,  I  felt  willing  to  hear 
further  argument  of  counsel,  to  see  if  anything  new  could 
be  presented. 

I  am  satisfied,  that  the  question  of  jurisdiction  was, 
finally,  determined,  for  this  case,  upon  the  plea  in  abate- 
ment. Under  the  law  as  it  existed  before  the  passage  of 
tbe  act  of  March  3,  1875,  the  question  of  the  citizenship 
of  the  parties  to  a  suit,  could,  only,  be  raised,  by  a  plea  in 
abatement,  as  decided  by  the  supreme  court  in  not  less  than 
a  dozen  cases.  {Smilh  v.  Kernoclien^  7  How.  216;  De  Wolf 
V,  Eabaud,  1  Pet.  476;  Jones  v.  League,  18  How.  81;  De 
Sohnj  V.  Nicholson,  3  Wall.  421;  Coed  Co.  v.  Blaichford,  11 
Id.  177;  IVickllffey.  Owings,  17  How.  51,  52;  Livingston  v. 
Story,  11  Pet.  351;  Sheppard  v.  Graves^  14  How.  605;  Same 
V.  Same,  Id.  512,  513.)     So,  the  thirty-ninth  equity  rule 
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prescribed  by  the  sapreme  court  excludes  from  tbe  genernl 
answer  to  tbe  merits,  *' matters  of  abatement^  objections  to 
the  character  of  the  parties,  and  to  matters  of  form.**  (Eq. 
Kale  39;  WtcHiffe  v.  Owings,  17  How.  51,  52.)  The  supreme 
court  has  not  modified  or  amended  equity  rule  39,  since  tbe 
passage  of  the  act  of  1876,  which  was  ten  years  ago.  This 
indicates,  that,  in  its  opinion,  the  act  does  not  affect  the 
practice  of  courts  of  equity  in  this  particular.  The  court 
would  not  be  likely  to  retain  a  rule  so  long,  which  it  sup- 
posed had  been  abrogated  by  an  act  of  congress.  Upon  that 
I)lea,  it  has  been,  repeatedly,  held,  that  the  burden  of  proof 
is  on  the  defendant.  (De  Sobry  v.  NichohoTiy  3  Wall.  423; 
Sheppard  v.  Graves,  14  How.  505;  Same  v.  Same,  Id.  512, 
613.)  No  decision  of  the  supreme  court,  made  since  the 
passage  of  that  act,  as  to  whether  this  jurisdictional  ques- 
tion may  be  raised  in  the  general  answer,  where  it  has  not 
in  fact,  been  otherwise  presented,  has  been  brought  to  my 
notice,  by  counsel ;  and  it  has  not  been  very  clear  to  my 
mind  what  the  ruling  of  the  supreme  court  would  be,  were 
that  point  so  presented.  In  my  opinion,  however,  the 
former  decisions  should  be  followed  still. 

If  the  question  can  be  raised  upon  affidavits  at  this  stage 
of  the  case,  it  can  again  be  raised  in  any  subsequent  part 
of  the  proceedings,  and  so  on  indefinitely.  Or,  if  it  can  be 
raised  again  in  the  general  answer  to  the  merits,  there  would 
be  no  use  of  a  plea  in  abatement.  Such  a  plea  upon  that 
practice  would  only  obstruct  and  prolong  the  proceedings, 
without  any  possible  advantage  to  be  gained  thereby.  The 
parties  are  entitled  to  have  an  issue  once  tried  and  deter- 
mined. If  through  negligence,  or  otherwise,  they  do  not 
present  their  evidence,  the  fault  is  their  own,  and  they  must 
abide  the  consequences. 

I  have  no  doubt  that  where  a  party  does  put  in  a  plea  ia 
abatement,  to  the  jurisdiction,  and  the  issue  so  raised  by 
the  plea  is  tried  and  determined,  upon  sufficient  pleadings 
as  to  form  and  substance,  it  is  determined  for  the  case,  and 
the  question  cannot  again  be  raised.  It  seems  to  me,  to  be 
perfectly  clear,  upon  principle,  that  such  is  the  case.  And 
the  practice  is  so  settled  by  the  supreme  court  in  Graml 
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Chute  Y.  fVinegar,  15  Wall.  371,  wherein  it  is  held  that  "a 
party  having  his  plea  in  abatement  passed  upon  by  a  jury, 
and  found  against  him,  is  not  permitted  to  set  up  the  same 
matter  in  bar,  and  again  go  to  the  jury  upon  it."  The 
question  is  by  no  means  new  to  me;  and  in  consequence  of 
the  doubt  above  expressed  where  no  plea  in  abatement  is 
viterpoaedf  this  court,  in  January,  1882,  amended  rule  9  of 
its  rules  of  practice,  so  as  to  read  as  follows: 

''BuLE  9.  Matters  in  Abatement. — All  matters  in  abate- 
ment  sball  be  set  up  in  a  separate  preliminaiy  answer,  in 
the  nature  of  a  plea  in  abatement,  to  which  the  plaintiff 
may  reply  or  demur;  and  the  issue  so  joined  shall  be  de- 
termined by  the  court  before  the  matters  in  bar  are  pleaded. 
And  when  any  matter  in  abatement,  other  than  such  as 
affects  the  jurisdiction  of  the  court,  shall  be  pleaded  in  the 
same  answer  with  matter  in  bar,  or  to  the  merits,  or  simul- 
taneously with  an  answer  of  matter  in  bar,  or  to  the  merits, 
the  matter  so  pleaded  in  abatement  shall  be  deemed  to  be 
waived.  When  the  matter  so  pleaded  in  abatement  con- 
sists of  matters  of  fact,  the  plea  or  preliminary  answer  shall 
be  sworn  to.  And  when  matters  showing  that  the  court 
has  no  jarisdiction,  which  might  have  been  pleaded  in 
abatement,  are  first  developed,  during  the  proceedings  in 
the'  cause  upon  the  merits,  the  court  will,  upon  its  own 
motion,  dismiss  or  remand  the  case,  in  pursuance  of  the 
requirements  of  section  6  of  the  act  of  March  3,  1876,  and, 
in  its  discretion,  tax  the  costs  of  such  proceedings  upon  the 
merits,  so  far  as  is  practicable,  to  the  party  most  in  fault 
in  not  presenting  such  matters  in  some  proper  mode,  before 
proceeding  upon  the  merits." 

Undoubtedly,  it  was  entirely  competent  for  the  court 
there  being  no  statute  to  the  contrary,  to  establish  a  rule, 
providing  that  matters  in  abatement  shall  be  presented  and 
tried,  before  going  into  the  merits.  The  object  of  such  a 
rule  is  to  provide  that  jurisdictional  and  other  questions  of 
this  character  shall  be  first  tried  and  determined,  and  not 
to  admit  of  such  questions  being  raised  toward  the  end  of 
a  trial,  after  an  extended  examination  or  a  tedious  trial  of 
the  cause  upon  the  merits.    In  this  case,  counsel  evidently 
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iiDderstood  that  the  qaestion  of  citizenship  should  be  so 
raised  and  determined^  and  it  was  in  fact  pleaded  in  abate- 
ment. No  testimony  was  put  in  under  the  plea;  and  under 
the  ruling  of  the  supreme  court  that  the  burden  was  on  the 
defendant  to  establish  her  plea,  the  plea  was  adjudged  to 
be  false  and  overruled  for  want  of  evidence  to  support  it. 
I  have  regretted  that  the  issue  raised  by  that  plea  was  not 
tried  and  disposed  of  upon  evidence  duly  taken.  But  the 
plea  having  been  interposed  and  regularly  disposed  of,  au 
answer  upon  the  merits  having  been  afterwards  put  in, 
replication  filed,  issue  joined,  and  the  examination  of  wit- 
nesses having  been  proceeded  with  for  two  months,  I  am 
satisfied  that  this  question  is  not  now  open  to  examination 
in  any  form. 

It  would  be  improper  to  go  back  and  reopen  this  matter 
now,  so  long  after  it  has  been  regularly  determined  for  the 
case.  No  application  was  made  to  reopen  that  issue  after 
the  decision  upon  the  plea.  Even  if  the  court  had  author- 
ity, in  its  discretion,  to  reopen  the  issue  after  the  decision, 
and  before  answer  to  the  merits  filed — upon  which  point  I 
express  no  opinion — it  would  be  improper  to  do  so  now. 
The  time  within  which  defendant  should  answer  was  lib- 
erally extended,  and  au  answer  upon  the  merits  filed,  issue 
joined,  and  testimony  taken.  It  would  be  an  abuse  of  dis- 
cretion, if  any  such  discretion  there  be,  to  reopen  that  issue. 

The  alleged  marriage  contract,  as  set  out  in  the  bill,  both 
the  part  signed  by  the  defendant,  as  well  as  that  purport- 
ing to  be  signed  by  complainant,  represents  the  complain- 
ant as  being  of  the  state  of  Nevada  and  defendant  of  Cali- 
fornia. As  a  matter  of  general  public  history,  we  all  know, 
tliat  complainant,  during  the  time  covered  by  the  affidavits, 
was  recognized  by  the  state  of  Nevada  as  being  a  citizen  of 
that  state,  and  elected  as  such  to  represent  the  state  in  the 
United  States  senate;  and  that  he  was  serving  as  such 
senator  at  the  date  of  the  alleged  contract.  The  proper 
citizenship  is  alleged  in  the  bill,  and  the  issue  upon  that 
point,  raised  by  the  plea  to  the  jurisdiction,  was,  regularly, 
determined  in  favor  of  complainant.  Although  in  the  gen- 
eral answer  to  the  merits,  defendant  has  denied  that  coia- 
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plaiuaut  is  a  citizen  of  anoiber  state,  as  alleged  in  tbe  bill, 
yet,  as  tbe  issue  baa  already  been  determined,  on  tbe  plea 
to  tbe  jnrisdiction,  on  tbat  ground,  in  my  jadgment,  tes- 
timony is  inadmissible,  at  tbis  stage  of  tbe  case,  to  prove 
tbe  issue  tbus  attempted  to  be  again  raised.  At  all  events, 
if  that  question  is  still  open,  it  is  one  of  tbe  issues  to  be 
tried  in  tbe  case  upon  tbe  evidence,  and  cannot  be  raised 
upon  affidavits  on  a  collateral  motion,  to  affect  proceedings 
upon  tbe  issue  on  tbe  merits.  If  I  am  wrong  in  my  judg- 
ment, tbat  tbe  question  is  not  now  open  to  furtber  investi- 
gation, and  tbat  testimony  upon  tbis  issue  is  inadmissible, 
my  error  will  be  corrected,  and  tbe  matter,  autboritatively, 
determined  by  tbe  supreme  court.  I  am,  bowever,  clear 
in  my  conviction,  tbat,  whatever  migbt  bave  been  tbe  result 
under  tbe  act  of  1876,  bad  no  plea  in  abatement  been  filed, 
and  tbe  issue  taken  tbereou  regularly  determined,  sucb  a 
plea  having  been  interposed,  and  having  been  regularly 
determined,  tbe  question  thereby  raised  is  finally,  and,  con- 
clusively, adjudged  for  this  case,  and  cannot  be  again 
opened  and  retried  at  any  subsequent  stage  of  tbe  proceed- 
ings in  the  case. 

Tbe  provision  of  section  5,  tbat  ''if  it  sball  appear  to 
tbe  satisfaction  of  said  circuit  court,  at  any  time  after  such 
suit  has  been  brought,"  that  it  does  not  involve  a  contro- 
versy properly  witbiu  its  jurisdiction,  it  sball  be  dismissed, 
doubtless  means,  wben  it  shall  appear  in  some  proper  mode 
or  form  recognized  by  the  rules  and  established  practice  of 
the  courts,  it  sball  be  dismissed.  It  does  not  mean  tbat 
the  objection  may  be  suggested  ore  tenus,  or  by  affidavit,  or 
in  any  other  manner  outside  tbe  regularly  established 
course  of  practice  of  the  court.  It  often  happens  tbat  tbe 
defect  regularly  appears  in  tbe  record,  as  wben  there  is  a 
want  of  proper  allegations  in  the  bill  or  complaint,  but  it 
bas  not  attracted  the  attention  of  tbe  court.  Whenever  tbis 
is  the  case,  or  where  the  defect  is  made  to  appear  to  the 
court  in  any  stage  of  tbe  proceedings  in  its  regularly  estab- 
lished course  of  practice,  the  court  must  dismiss  the  case. 
This  was  always  tbe  rule,  and  tbe  statute  but  gives  express 
sanction  to  it,  and  requires  its  enforcement  by  the  court  of 
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tV^  oitm  motion^  wLeiber  counsel  suggest  it  or  not,  without 
attempting  or  professing  to  change  the  regularly  established 
forms  of  procedure  by  which  the  defect  shall  be  properly 
made  to  appear.  It  is  as  important  now  to  determine  the 
question  of  jurisdiction  upon  a  plea  of  abatement  before  go- 
ing into  the  merits  at  large,  as  it  ever  was.  Any  other  prac- 
tice would  be  extremely  inconvenient,  and  often  oppressive. 
I  see  no  satisfactory  indication  of  an  intention  on  the  part 
of  congress  to  change  the  practice  in  this  particular.  But 
however  this  may  be,  the  fact  as  to  the  citizenship  of  com- 
plainant can  only  be  determined  upon  testimony  presented 
upon  issues  properly  framed,  in  pursuance  of  the  regular 
practice  of  the  court. 

The  affidavits  and  other  evidence  offered  on  the  question 
of  citizenship  relate  to  the  residence  of  complainant,  and  it 
is  claimed  that  the  mere  residence  in  any  state  of  a  citizen 
of  the  United  States,  under  the  fourteenth  amendment  to 
the  ^national  constitution,  makes  him  a  citizen  of  the  par- 
ticular state  in  which  he  resides,  and  that  if  complainant  is 
a  resident,  he  is  also  a  citizen  of  California.  My  own  judg- 
ment is,  that  the  provisions  of  the  fourteenth  amendment 
to  the  constitution  have  not  so  changed  the  law  as  to  make 
a  man  necessarily,  against  his  will,  a  citizen  of  the  state  in 
which  he  is  residing.  It  doubtless  gives  him  the  right  to 
claim  citizenship  of  such  state,  but,  as  I  think,  does  not 
compel  him  to  abandon  the  citizenship  of  the  state  of  his 
birth  or  udoption,  and  adopt  the  citizenship  of  the  state  in 
which  some  exigencies  of  his  business  or  his  pleasure  in- 
duce him  to  fix  his  present  residence. 

A  party  may  have  property  and  various^interests  in  differ- 
ent states,  and  his  interests  in  some  respects  may  well  re- 
quire him  to  retain  his  original  citizenship  in  the  state 
where  he  was  born,  or  of  his  adoption,  while  other  inter- 
ests may  be  promoted  by  a  residence  in  some  other  state. 
The  question  whether  a  party  has  a  right  to  be  a  citizen  of 
the  state'  in  which  he  resides,  is  a  veiy  different  one  from 
the  question  whether  he  is  compelled,  willing,  or  unwilling, 
to  abandon  his  citizenship  of  the  state  of  his  choice,  and  be- 
come a  citizen  of  the  state  in  which  he  resides,  whatever 
i3 
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his  interests  may  require.  It  may  be  that,  where  a  person 
establishes  his  domicile  in  a  state,  he  is  prima/acie  a  citizen 
of  that  state,  but  that  the  question  of  his  citizenship  is  not 
absolntelj  concluded  bj  the  fact  of  residence,  temporary  or 
otherwise.  My  impression  is,  as  I  have  stated,  that  a  man 
may  elect  to  remain  a  citizen  of  a  state  of  which  he  has  be- 
come a  citizen,  and  yet  actually  afterward  change  his  resi- 
dence  to  another  state,  without,  neceasaiHy,  affecting  his 
citizenship.  And  this  seems  to  be  the  ^iew  of  the  supreme 
court  of  the  United  States,  as  that  tribunal  has  several 
times,  since  the  adoption  of  the  fourteenth  amendment,  held 
that  an  averment  of  residence  in  a  particular  state,  even  of 
a  citizen  of  the  United  States,  is  not  an  averment  of  citizen- 
ship of  that  state.  In  Robertson  v.  Cease,  97  U.  S.  649,  this 
point  was  made  in  the  argument  of  counsel  and  noticed  by 
the  court.  In  deciding  the  point  that  an  averment  of  resi- 
dence in  a  state  is  not  an  averment  of  citizenship  of  that 
state,  even  since  the  adoption  of  the  fourteenth  amend- 
ment, the  court  observes:  ''Those  who  think  the  fourteenth 
amendment  requires  some  modification  of  those  rules,  claim, 
not  that  the  pUiintiff*s  residence  in  a  particular  state  necessa- 
rily  or  condusively  proves  him  io  he  a  citizen  o/tluU  staie,  within 
the  meaning  of  the  constitution,  but  only  that  a  general  alle- 
gation of  residence,  whether  temporary  or  peimanent,  made  a 
prima  facie  case  of  right  to  sue  in  the  federal  courts;**  and 
in  Grace  v.  Am.  Cent.  Ins.  Co.,  109  Id.  284,  the  court  says 
in  express  terms  that  ''  they  may  be  doing  business  in,  and 
have  a  residence  in,  New  York  without  necessaiHy  being  citi- 
zens of  that  state." 

But,  under  the  views  taken  as  to  the  conclusiveness 
of  the  determination  of  the  question  of  citizenship  upon 
the  plea  in  abatement,  for  the  purposes  of  this  suit,  it 
is  not  now  necessary  to  definitively  decide  that  important 
question.  Did  the  question  arise  upon  issues  regularly 
framed  in  pursuance  of  the  practice  of  courts  of  equity,  the 
complainant  could,  of  course,  be  entitled  to  introduce  op- 
posing testimony.  But  it  does  not  now  so  arise.  The 
objection  on  the  ground  of  want  of  jurisdiction,  as  now 
presented,  is  overruled. 
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ABATEMENT. 

1.  BcTFUCiTT  IN  Plea  ik  Equitt.— Duplicity  and  znultifarioaBneBB  in  a  plea, 

in  a  suit  in  equity,  renders  it  bad.  William  Sharon  v.  Sarah  Althea 
HUl,  No.  2,  394. 

2.  Abatsh EXT— Divorce — FiiAiTDTrLENT  Marriage  Contract. — A  suit  in 

equity  by  one  party  to  a  marriage  contract  in  writing,  alleged  to  have 
been  entered  into  in  pnraaance  of  section  75  of  the  civil  code  of  Gklifor- 
nia,  to  annul  the  contract  as  fraudulent,  and  for  an  injnnction,  is  for  a 
different  cause  from  one  by  the  other  party  to  the  contract,  for  a  divorce 
arising  upon  the  same  alleged  marriage  contract,  and  a  suit  for  the  latter 
object  pending  in  one  court,  will  not  abate  a  suit  of  the  former  character 
brought  in  another  court.    Id, 

3.  Abatement — ^Different  Jurisdictions. — ^The  state  and  United  States 

courts  are  courts  of  different  jurisdictions,  and  a  suit  pending  in  a  state 
court,  will  not  abate  a  suit  brought  in  a  United  States  conrt  for  the 
same  cause.    Id, 

4.  Equity  Bulb  69 — Burden  of  Proof. — ^Where  the  time  of  taking  testi- 

mony has  expired  under  equity  rule  69,  and  the  case  is  heard  on  the  bill, 
plea,  and  replication  to  the  plea,  without  evidence  to  support  the  plea, 
the  plea  will  be  adjudged  false  and  overruled  for  want  of  evidence.  The 
burden  of  proof  is  on  the  party  pleading  the  facts  relied  on  to  oust  the 
jurisdiction.    Id. 

5.  Plea  in  Bar  or  Abatement. — In  an  action  by  a  corporation  on  a  con- 

tract, a  denial  of  its  corporate  existence  goes  not  only  to  the  disability 
of  the  plaintiff,  but  to  the  cause  of  action  also,  and  is  therefore  a  plea  or 
defense  in  bar  of  the  action,  and  will  be  so  considered,  unless  expressly 
pleaded  in  abatement.  Oregonian  RaUway  Co.  v.  Oregon  Raihoay  and 
NavigaUon  Co,,  464. 

6.  In  Abatement  or  Bar. — The  want  of  corporate  existence  may  be  pleaded 

in  abatement  or  bar;  but  the  want  of  capacity  to  sue  in  a  particular  case 
must  be  pleaded  in  abatement.    Id, 

7.  Plea  in  Abatement  for  Defect  of  Parties  to  a  Bill.— A  plea  to  a 

bill  for  a  defect  of  parties  consists  of  new  matter,  and  is  called  a  pure 
plea,  and  therefore  need  not  be  supported  by  an  answer;  by  it  the  de- 
fendant admits  the  case  made  by  the  bill,  but  objects  that  for  want  of 
parties  the  plaintiff  cannot  have  the  relief  to  which  he  may  be  otherwise 
entitled.    Goldsmith  v.  OUUland,  606. 

8.  Effect  of  Adjudication  of  a  Plea  in  Abatement— Determination 

CoNCLDSiVE. — Where  a  plea  in  abatement  to  the  jurisdiction  of  the  cir- 
cuit court,  for  want  of  proper  citizenship,  replied  to  by  complainant,  has 
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been  regularly  adjudged  false,  and  overruled  by  the  court  on  that  ground; 
and  an  answer  to  the  merits  has  been,  subsequently,  filed,  in  which 
among  other  denials,  the  allegation  of  the  citizenship  of  the  complainant 
is  again  denied,  the  issue  as  to  citizenship  has  been,  conclusively,  deter- 
mined on  the  plea  in  abatement;  and  it  is  not  open  to  farther  investiga- 
tion, either  collaterally  upon  affidavits,  or  upon  the  general  answer  to 
the  merits  in  any  subsequent  stage  of  the  case.  Sharon  v.  HiU^  No.  J^ 
066. 
9.  Cask  ik  Jodohsnt. — The  bill  alleged  complainant  to  be  a  citizen  of 
Nevada,  and  the  defendant  a  citizen  of  Califomia.  Defendant  filed  a 
plea  to  the  jurisdiction  in  abatement,  alleging,  that  complainant  waa,  at 
the  commencement  of  the  suit,  and,  he  now  is,  a  citizen  of  Califomia 
and  not  Nevada.  Complainant  filed  a  replication  taking  issne  on  the 
plea.  The  court,  upon  a  hearing  of  the  issue,  adjudged  the  plea  false 
and  overruled  it  on  that  ground.  Defendant  then  filed  an  answer  to  the 
merits,  in  which  she,  also,  among  other  denials,  denied  the  allegation  in 
the  bill  as  to  the  oomplainanVs  citizenship,  to  which  there  was  a  replica- 
tion, and  the  parties  proceeded  to  take  testimony.  Hdd,  that  the  deter- 
mination of  the  issue  as  to  citizenship  on  the  plea  in  abatement,  is  con- 
clusive in  the  case,  and  that  that  issue  is  not  open  to  further  investigation 
upon  affidavits  in  the  progress  of  the  case,  nor  upon  the  denials  in  the 
general  answer  to  the  bill  on  the  merits.    Id, 

ADMINISTRATOR. 

I.  Cause  ,of  Actioit — When  and  where  It  Arises. ~ A  cause  of  action 
given  by  statute  to  an  administrator  to  recover  damages  for  the  death  of 
his  intestate  arises  out  of  such  death  and  where  it  occun^ed,  and  not  the 
appointment  of  the  administrator  or  the  place  where  it  was  made.  Lung 
Chung  V.  Northern  Pacijic  RaUway  Co,,  17. 

ADMIRALTY. 

1.  Salvage  by  Pilot. — Under  the  Oregon  pilot  act  of  1882  (Sess.  L.  15),  a 

pilot  is  bound  to  render  aid  to  a  vessel  "in  stress  of  weather  or  in  oaae  of 
diKaster,"  and  he  is  not  entitled  to  salvage  for  such  service  unless  he  is 
thereby  involved  in  ** extraordinary  danger  and  risk."    The  Bryant^  105. 

2.  Case  in  Judgment. — The  libellant,  in  a  smooth  sea  and  calm  weather, 

boarded  the  Bryant  in  a  thick  fog,  while  she  lay  aground  at  low  tide  on 
the  outer  edge  of  the  middle  sand  of  the  Columbia  river,  and  at  the  next 
flood  sailed  her  over  into  deep  water  in  the  south  channel,  and  after 
drifting  out  to  sea  in  the  night,  brought  her  into  port  the  next  morning: 
HMf  that  the'service  of  the  libellant  did  not  involve  any  "extraordinary 
danger  and  risk,"  and  that  he  was  only  entitled  to  a  pilot*s  compensation 
therefor.     Id, 

3.  Derelict — Right  or  First  Salvors. — ^The  bark  Caimsmore  went  ashore 

on  Clatsop  beach  in  a  thick  fog,  and  the  master  and  crew  took  to  the 
boat  and  left  her,  without,  so  far  as  appeared,  any  intention  of  returning 
or  hope  of  recovering  her,  but  sold  her  as  she  lay  within  two  days  for  the 
benefit  of  whom  it  might  concern;  but  in  the  mean  time  she  waa  taken 
possession  of  by  the  libellants,  who  proceeded  at  once  to  save  her  tackle, 
apparel,  furniture,  storesi  and  cargo:  HM^  that  the  vessel  was  derelict* 
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and  that  the  salvors  who  first  got  possession  of  her  were  entitled,  for  that 
purpose,  to  maintain  the  same,  even  against  the  owners  or  their  vendees, 
so  far  and  so  long  as  they  were  reasonably  able  and  had  the  means  to 
save  her  or  any  part  of  her,  but  when  it  was  manifest  that  they  were 
unable  to  do  so  in  any  particular,  aa  well  and  surely  as  others  who  might 
offer  to  assist  in  the  enterprise,  it  was  their  duty  so  far  to  yield  the  pos- 
session to  such  others.     TJie  Caimsmore,  176. 

4.  Salyaob  Service — Compensation  of. — ^Where  there  is  neither  risk  of 

life  nor  property  involved  in  a  salvage  service,  nor  any  special  knowledge 
or  ingenuity  required  or  used  therein,  the  principal  elements  in  the  com- 
pensation of  the  salvor  are  the  value  of  the  labor  and  care  bestowed  upon 
the  saved  property,  and  the  degree  of  integrity  and  responsibility  in- 
volved in  keeping  it  safely  and  duly  accounting  for  it,  together  with  the 
risk  of  success.    Id. 

5.  Salvoes,  Who  abe,  and  Ck)MPENSATiON  of. — A  person  rendering  aid  to 

a  ship  in  distress  is  a  salvor,  whether  he  is  a  mere  volunteer  or  acts  upon 
the  request  of  the  owner  or  agent  of  the  ship;  and  unless  there  is  an  ex- 
press contract  to  the  contrary,  or  such  a  one  must  necessarily  be  implied 
from  the  circumstances  of  the  case,  the  law  implies  that  the  service  is  to 
be  compensated  for  on  the  usual  condition  of  the  ultimate  safety  of  the 
property.     The  Queen  of  the  P(ic\/ie,  203. 

6.  Idem. — A  salvor,  in  pursuance  of  a  request,  is  entitled  to  compensation, 

according  to  the  circumstances  of  the  case,  although  he  is  unsuccessful, 
if  the  property  is  not  lost  or  is  otherwise  saved;  but  a  mere  volunteer  is 
not  entitled  to  an}'  compensation  unless  he  succeeds,  and  the  fact  that 
his  reward  depends  on  this  contingency  may  enhance  the  amount  of  it; 
but  even  when  a  salvor  acts  in  pursuance  of  a  request,  and  it  is  manifest 
that  the  property  in  peril  must  be  wholly  saved  or  lost,  his  compensation 
also  depends  upon  the  contingency  of  success  and  should  be  enhanced 
accordingly.     Id. 

7.  Salvage — Not  Mere  Paymrnt,  but  a  Reward. — In  awarding  compen- 

sation for  salvage  service  the  courts  do  not  stop  at  mere  payment  for  the 
work  and  labor  performed,  but  go  further,  and  give  the  salvor  an  appro- 
priate reward  in  the  interest  of  commerce  aud  navigation.     Id, 

8.  Elements  of  Ck)MPENSATiON   for  Salvage. — The  elements  that  enter 

into  the  estimate  in  fixing  the  compensation  for  a  salvage  service  are:  1. 
The  value  of  the  property  saved  and  of  that  employed  in  saving  it;  2. 
The  degree  of  peril  from  which  the  saved  property  is  delivered;  3.  The 
risk  to  which  the  property  and  person  of  the  salvor  is  exposed;  4.  The 
severity  and  duration  of  his  labor;  5.  The  promptness  with  which  he 
interposed  his  services;  and  6.  The  skill,  courage,  and  judgment  in- 
volved in  them.     Id. 

9.  Payment  for  Service,  when  not  a  Bar  to  a  Suit  for  Salvage. — A 

payment  received  by  a  salvor  as  for  work  and  labor  and  use  of  material 
upon  the  understanding  on  his  part  that  the  other  and  principal  salvors 
would  settle  and  receive  payment  on  the  same^^basis  without  a  suit  for 
salvage,  is  no  bar  to  such  salvor  intervening  for  his  interest  in  a  suit 
subsequently^  brought  by  such  other  salvors  for  salvage,  and  receiving  his 
due  share  of  the  award  therefor,  less  the  payment  theretofore  made. 
Id. 
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10.    LlOHTKRAOX— WhKK  THK  ChARTUUEB  "TOPaY,"  NOT  "TO  PeOVIDE." — 

The  bark  Carrie  Window  waa  chartered  tocarry  a  car^gofrom  New  York  to 
Portland  for  a  lump  sum — ^the  charterer  "to  pay'*  for  the  necesaary  lighter- 
age between  Astoria  and  the  port  of  dischai^:  Held,  that  the  diarterer 
was  not  bound  "  to  famish  "  or  **  provide  "  the  lighterage,  bat  only  ^  to 
pay  "  for  it;  that  the  contract  of  the  master  being  to  bring  the  vesael  with 
her  cargo  to  Portland,  he  was  boand  to  provide  and  employ  the  means 
necessary  and  appropriate  to  that  end.  BarrtU  v.  Oregon  RaUway  amd 
Navigation  Co,^  523. 
11.  Salvaok  Sbbviob— -Barks  ik  Icx—Compsnbation.— The  whaling-bark 
Etna  became  involved  in  the  ice  in  the  Arctic  ocean,  near  the  Sea  Horse 
islands,  in  September,  1884,  and  her  crew,  after  seven  or  eight  days 
passed  on  the  ice  in  trying  to  reach  shore,  retamed  to  her.  The  bark 
MaM  had  met  with  the  same  misfortune  five  or  six  miles  from  the  J^iaa, 
and  had  been  abandoned  by  her  crew,  who  succeeded  in  reaching  the  shore. 
A  party  of  sixteen  seamen  and  a  mate  was  sent  to  the  Mabel  on  Septem- 
ber 27th  to  obtain  provisions,  etc.,  to  enable  the  crew  to  subsist  throogh 
the  winter.  They  remained  on  the  Mabel  over  night,  intending  to  re- 
turn to  the  Eliea  in  the  morning;  but  during  the  night  the  ice  broke  up, 
and  they  could  not  return.  The  barks,  during  the  next  day,  drifted  out 
of  sight  of  each  other.  The  Mabel  was,  with  considerable  risk  and  diffi- 
culty, navigated  to  Behring's  straits,  en  route  for  San  Francisco,  where, 
after  three  or  four  days,  she  fell  in  with  the  bark  ifatnfrow,  from  which 
she  obtained  a  chronometer,  necessary  clothing  for  the  men,  and  the 
services  of  the  fourth  mate  to  assist  in  navigating  her  to  San  Francisco, 
where  she  arrived  after  a  voyage  of  thirty-eight  days.  The  JSZtso,  which 
had  escaped,  preceded  her  by  a  few  days.  Held,  that  from  the  time 
they  fell  in  with  the  Rainbow  their  service  in  bringing  the  bark  to  San 
Francisco  and  restoring  her  to  her  owners  was  a  salvage  service,  but 
that,  under  the  circumstances,  it  was  not  a  service  of  a  high  degree  of 
merit,  and  that  there  should  only  be  allowed  to  the  seamen  sixty  dollars 
each,  to  the  mate  of  the  Elixa  and  of  the  Rttinbow  one  hundred  and  fifty 
dollars  each,  and  to  the  Rainbow  one  hundred  dollars,  with  the  amount 
of  her  bill  of  supplies.    Serodino  v.  The  Mabel,  501. 

AMENDMENT. 

1.  Amendment  atteb  Vebdict. — In  the  furtherance  of  justice,  the  defend- 
ant may  be  allowed  to  amend  such  a  defense,  after  verdict,  so  as  to  make 
it  conform  to  the  ultimate  fact  proved — that  the  action  did  not  accrue, 
etc.    Zeilin  v.  Rogers,  200. 

ATTACHMENT. 

1.  Attaohino  Cbbditor. — ^The  lien  of  an  attachment  is  sufficient  to  enable 

a  creditor  to  maintain  a  suit  in  equity  to  set  aside  a  fraudulent  assign- 
ment of  the  property  attached;  particularly  under  section  148  of  the  Or- 
egon code  of  civil  procedure,  which  makes  an  attaching  creditor  a  bona 
fide  purchaser  for  a  valuable  consideration.    Kahn  v.  Salmon,  183. 

2.  A8Sio:<EB,  Power  of. — The  assignee  in  a  voluntary  assignment  is  the 

mere  instrument  of  the  debtor  for  the  distribution  of  his  pn^rty,  and 
unless  the  power  is  conferred  upon  him  specially  by  statute,  he  cannot 
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maintain  any  action  or  suit  cooceming  the  same  that  the  debtor  could 
not  in  case  no  assignment  had  been  made.    Id. 

3.  CoNSTRUonoK  OF  Act — Title  and  Preamblb.— In  the  construction  of  a 

statute,  both  the  title  and  preamble  may  be  considered  in  doubtful  cases. 
Id, 

4.  Acrr  to  Prevent  Fraud  and  Injustice,  Construction  of. — An  act  to 

prevent  fraud  and  injustice,  as  the  assignment  act  of  1878  (Or.  Sess.  L. 
36),  should  be  liberally  construed  to  that  end.     Id. 

5.  Case  in  Judgment. — The  Oregon  assignment  act  of  1878  (Sess.  L.  36), 

declares  an  assignment  by  an  insolvent  debtor  invalid,  unless  made  for 
the  equal  benefit  of  all  the  creditors  of  the  debtor;  but  when  so  made,  it 
shall  have  the  effect  to  dissolve  a  prior  attachment  in  an  action  in  which 
judgment  is  not  then  taken,  but  does  not  affect  a  prior  judgment  against 
the  debtor,  or  an  execution  thereon.  S.,  an  insolvent  debtor,  whose 
debts  equalled  thirty-eight  thousand  dollars,  and  whose  assets  did  not  ex- 
ceed thirty  thousand  dollars,  confessed  judgment  in  favor  of  his  Portland 
creditors  for  six  thousand  six  hundred  and  ninety  dollars,  and  had  exe- 
cution issued  thereon  and  levied  on  his  stock  of  goods,  worth  twenty- 
seven  thousand  dollars,  and  sold  thereby  twenty-five  thousand  dollars* 
worth  of  them  to  said  Portland  creditors,  with  the  intent  to  prefer  them 
to  hia  San  Francisco  ones,  and  with  the  understanding  that  they  would 
return  the  same  to  him  as  soon  as  he  was  able  to  settle  with  the  latter 
on  terms  sufficiently  favorable  to  himself.  The  day  after  this  judgment 
was  confessed,  an  action  was  commenced  against  S.  on  the  claims  of  the 
San  Francisco  creditors,  amounting  to  twenty-nine  thousand  two  hun- 
dred and  five  dollars  and  forty  cents,  and  an  attachment  issued  therein 
and  levied  on  said  stock  of  goods  then  in  the  hands  of  the  sheriff  on  said 
execution.  Soon  after,  and  before  judgment  could  be  had  in  the  latter 
action,  S.  made  a  general  assignment  for  the  benefit  of  his  creditors,  in 
pursuance  of  which  the  assignee  therein  claimed  the  possession  of  the  re- 
mainder of  the  goods — about  two  thousand  dollars  in  value — still  held 
under  the  attachment,  on  the  ground  that  the  same  was  dissolved  by  the 
assignment,  and  threatened  to  take  the  same  and  dispose  of  them  there- 
under; thereupon  the  attaching  creditor  filed  a  bill  to  restrain  the  as- 
siguee,  and  have  the  assignment  set  aside  as  fraudulent,  to  which  there 
was  a  demurrer.  HM:  1.  That  the  attaching  creditor  could  maintain 
the  suit;  and  2.  That  the  confession  of  judgment,  and  assignment  being 
parts  of  one  common  purpose  and  transaction,  by  which  the  Portland 
creditors  were  preferred  to  the  San  Francisco  ones  in  the  distribution  of 
the  insolvent  debtor's  property,  the  assignment  was  fraudulent  and  void. 
Id. 

ATTORNEY. 

1.  LiABiLiTT  OF  Attorney  on  Examination  of  Title  to  Real  Property. 
A  applied  to  a  money-lender  for  a  loan  of  three  thousand  dollars,  and 
offered  his  note  therefor,  secured  by  a  mortgage  on  certain  real  property; 
B,  the  attorney  of  the  money-lender,  examined  the  title  to  the  real  prop- 
erty and  furnished  the  latter  a  certificate  to  the  effect  that  B's  title  was 
good  and  the  property  unincumbered,  and  thereupon  the  loan  was  made 
on  the  terms  proposed;  subsequently,  and  before  the  maturity  of  the  note, 
it  was  assigned  to  the  plaintiff,  who  enforced  the  mortgage  and  sold  the 
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property,  when  it  was  foand  that  it  was  iDcumbered  by  a  prior  mortgage, 
flo  that  the  plaintiff  did  not  realize  the  amount  of  his  debt  by  four  thoa- 
sand  seven  hundred  and  ninety-four  dollars  and  thirty-five  cents:  Htld^ 
that  there  was  no  privity  of  contract  between  A  and  the  plaintiff,  and 
that  he  was  not  liable  to  the  latter  for  the  loss.  Dttndee  etc  Company  v. 
Hughes,  144. 

2.  Impukd  Contract. — ^Whenever  one  person  does  work  or  servioe  for  an- 

other with  his  consent,  and  there  is  no  agreement  as  to  compensation,  the 
law  implies  a  contract  to  pay  what  the  same  is  reasonably  worth;  bnt 
when  the  circumstances  of  the  case  clearly  repel  the  idea  that  the  work 
or  services  were  done  with  the  expectation  of  payment  being  either 
made  or  received,  no  such  contract  will  be  implied.  Httghes  v.  Dundee 
etc,  Co,,  230. 

3.  Cask  in  Judombnt. — The  plaintiff  acted  as  attorney  for  the  defendant 

and  amalgamated  corporations  engaged  in  loaning  money  in  Oregon  and 
Washington,  under  written  instructions  as  U>  his  duties  and  resftoosibili- 
tiee;  it  was  his  duty  to  examine  titles  tore&l  property  offered  as  secnnty 
for  loans,  for  which  he  was  permitted  to  charge  the  borrowers  specific 
fees;  he  was  also  to  aid  and  advise  the  corporations  generally  in  all  mat- 
ters affecting  their  interests,  but  for  this  service  no  compensation  was 
expressly  provided;  the  fees  received  from  borrowers  were  no  more  than 
a  reasonable  compensation  for  the  services  rendered  them;  under  these 
circumstances  the  plaintiff  acted  as  the  sole  and  general  counsel  and  adviser 
of  the  corporations  for  some  years  without  making  any  charge  or  rendering 
any  account  of  his  services  or  receiving  any  intimation  from  the  corpora- 
tions that  they  did  not  expect  to  pay  him  for  them.  Upon  being  sued  to 
recover  the  reasonable  value  of  these  services,  the  corporations  claimed 
that  it  was  "understood"  that  the  plaintiff  was  to  perform  these  ser- 
vices gratuitously,  or  in  consideration  of  the  fees  received  from  borrowers. 
Held:  1.  That  the  mere  understanding  of  either  party  to  the  contract 
was  no  part  of  it,  and  did  not  bind  the  other;  and  that  there  was  noth- 
ing in  the  circumstances  of  the  case  or  the  conduct  of  the  parties  sufii- 
cicmt  to  prevent  or  repel  the  legal  implication  of  a  promise  by  the  cor- 
porations to  pay  the  plaintiff  what  his  services  were  reasonably  worth; 
and  2.  That  the  plaintiff,  not  having  kept  any  account  of  his  services, 
an  1  being  unable  to  prove  any  specific  items,  ought  not  to  recover  more 
than  a  reasonable  annual  retainer  therefor.    Id, 

BONDS. 
See  Fbaud;  Municipal  Bonds;  Bailroad  Bond& 

CHINESE. 

1.  Restriction  Act,  when  Took  Effect. — The  act  of  congress  of  May  6, 

1882,  commonly  called  the  Chinese  restriction  act,  does  not  state  when  it 
was  to  go  into  operation,  and,  consequently,  it  took  effect,  immediately, 
upon  its  approval  by  the  president.     In  re  Leong  Yick  Dew,  38. 

2.  Chtnesk  Laborers  —  Evidence  of  Former   Residence.  —  A  Chinese 

laborer,  who  was  a  resident  of  the  United  States  on  the  seventeenth  day  of 
November,  1880,  the  date  of  the  treaty  with  China,  but  who  left  the  same 
after  the  taking  effect  of  the  restriction  act,  and  after  having  an  opportu- 
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nity  to  obtain  the  certificate  req  aired  by  section  4  thereof,  cannot  re-en- 
ter the  United  States,  either  by  land  or  sea,  or  having  re-entered,  remain 
therein,  unless  he  proves  the  fact  of  his  former  residence  by  such  certifi- 
cate.    No  other  evidence  of  such  fact  is  admissible.     Id, 

3.  The  Same. — Chinese  laborers,  who  were  in  the  United  States  on  November 

17,  1880,  the  date  of  the  treaty  with  China,  and  who  loft  before  the  pas- 
sage of  the  restriction  act,  on  May  6,  1882,  and  those  who  came  into 
the  United  States  and  departed  therefrom  between  such  dates,  or  after- 
ward before  June  6,  1882,  the  date  on  which  the  collector  of  the  port  of 
San  Francisco  was  prepared  to  issue  the  certificates  provided  for  in  sec- 
tion 4  of  such  act,  in  the  form  prescribed  by  the  secretary  of  the  treas- 
ury, are  entitled  to  re-enter  the  United  States  upon  satisfactory  evidence 
of  their  former  residence  other  than  that  famished  by  such  certificate. 
Id, 

4.  Chinekb  Restriction  Act  of  1884 — Chikese  Laborers  im  Countrt  at 

Date  or  Treatt. — Chinese  laborers  who  were  in  the  United  States  on 
the  seventeenth  day  of  November,  1880,  and  who  departed  from  the 
United  States  prior  to  June  6,  1882,  before  the  collector  of  the  port  was 
prepared  to  give  the  certificate  required  by  section  4  of  the  original  ac^  * 
are  entitled  to  re-enter  the  United  States  on  satisfactory  evidence  other 
than  the  certificate  prescribed  in  said  section  4,  that  they  resided  in  the 
United  States  on  November  17,  1880,  or  came  into  the  United  States 
between  that  date  and  August  4,  1882.    In  re  Ah  Qiian^  222. 

5.  The  Same — Evidence  as  to  Chinese   Laborers   Departing   aftra 

June  6,  1882. — ^The  only  evidence  upon  which  Chinese  laborers,  who  de- 
parted from  the  United  States  after  June  6,  1882,  can  now  be  admitted, 
is  a  certificate  containing  all  the  essential  matters  required  by  section  4  of 
the  original  act,  or  the  certificate  provided  for  in  the  amendac^ry  act;  and 
Chinese  laborers  who  departed  from  the  United  States  prior  to  July  5, 
1884,  or  before  the  collector  was  prepared  to  issue  certificates  under  the 
latter  act,  having  such  a  certificate  regularly  issued  under  the  act  of 
1882,  and  who  produce  it  to  the  collector  on  their  return,  are  prima /ocie 
entitled  to  re-enter  the  United  States,  although  they  do  not  arrive  till 
after  July  5,  1884.     Id. 

6.  The  Same — ^Laborers  Departing  Under  Act  of  July  5,  1884. — Chinese 

laborers  who  have  departed  from  the  United  States  since  the  collector 
has  been  prepared  and  ready  to  furnish  the  certificate  required  by  section 
4  of  the  restrictive  act,  as  amended  by  the  act  of  July  5,  1884,  can  only 
re-enter  the  United  States  upon  the  production  of  the  certificate  required 
by  said  amendment,  which  is  the  only  evidence  to  show  a  pHtna  facie 
right  in  such  cases  to  re-enter  the  United  States.  Should  the  United 
States  produce  evidence  to  overthrow  such  prima  facie  evidence  of  a 
right  to  re-enter  the  United  States,  the  party  claiming  the  right  to  re- 
enter may  rebut  such  evidence  produced  by  the  United  States,  by  any 
evidence  generally  competeut  under  the  ordinary  rules  of  evidence.     Id, 

7.  The  Same— Chinese  not  Laborers  under  Act  of  July  5,  1884. — 

Chinese,  other  than  Chinese  laborers,  entitled  under  the  treaty  with 
China,  and  not  prohibited  from  entering  the  United  States  by  the  said 
restriction  act,  who  left  China  or  other  foreign  country  before  Jaly  5, 
1884,  on  their  way  to  enter  the  United  States,  are  now  entitled  to  enter 
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upon  such  Batisfactory  evidence  as  was  reoognized  aa  oompeteut  and 
safficient  before  the  passage  of  said  amendatory  act  of  July  5,  1884.     Id, 

8.  The  Same— Wife  and  Children  of  Chinese  Other  than  Laborkbs 

ITNDER  Act  of  1884.->The  wife  or  minor  child  of  a  msa  of  the  Ghinese 
race  entitled  to  come  to  the  United  States^  other  than  a  Chinese  laborer, 
is  a  "Chinese  person**  within  the  meaning  of  said  original  and  amenda- 
tory restriction  acts,  and  entitled  to  enter  npon  the  prodaction  of  the 
required  certificate,  but  not  otherwise,  under  the  provisions  of  the  said 
amendatory  act.  They  cannot,  nor  can  either  of  them,  enter  npon  the 
certificate  issued  to  the  husband,  or  father  alone,  not  embracing  the  re- 
quired description  and  name  of  the  wife  or  child.  There  most  be  either 
an  independent  certificate,  such  as  required,  or  the  certificate  issued  to 
the  husband,  or  father,  must  also  contain  a  certificate  of  the  facts  re- 
quired by  the  statute,  both  as  to  the  wife,  and  as  to  each  minor  child 
sought  to  be  introduced.  But  the  wife  and  minor  children  who  have  not, 
in  fact,  adopted  the  occupation  of  a  laborer,  of  a  Chinese  man,  should  be 
deemed  to  belong  to  the  class  to  which  the  husband  or  father  belong 
Id. 

9.  Chinese  Ibimigration — Acts  of  1882,  Chinese  Laborer  Rbturninq 

TO  United  States— Failure  to  Obtain  Certificate — Evidence.— 
In  the  case  of  Chinese  laborers  who  left  the  United  States  after  the  law 
of  1882  went  into  effect,  and  before  the  passage  of  the  law  of  July  5, 1884, 
evidence  tending  to  excuse  their  failure  to  obtain  custom-house  certifi- 
cates cannot  be  received.  The  terms  of  the  act  of  1884  expressly  forbid 
the  reception  of  any  evidence  of  the  right  to  re-enter  other  than  the  cer- 
tificates required  by  the  law.     In  re  Shong  Toon,  268. 

10.  Same — Construction  of  Act  of  1884. — Chinese  laborers  whose  coming 
to  the  United  States  is  not  suspended  by  the  act  of  1884,  are:  1.  Those 
who  were  in  this  country  st  the  date  of  the  treaty  of  November  17,  1880, 
or  have  come  before  August  6,  1882;  and  2.  Those  who,  having  departed 
after  the  passage  of  the  act  of  1882,  shall  produce  the  evidence  required 
by  the  act  of  1884.     Id, 

11.  Chinese  Immigration — Acts  of  1882  and  1884 — Power  of  Court  to 
Order  Removal  of  Chinaman  from  Country. — Where  a  Chinese 
person  has,  on  proceeding  by  habeas  corpus,  or  by  a  justice,  judge,  or 
commissioner,  been  found  to  be  unlawfully  within  the  United  States,  and 
the  vessel  from  which  he  was  taken  has  sailed,  the  court  may  direct  the 
marshal,  to  whose  custody  such  person  has  been  remanded,  to  cause  him 
to  be  removed  to  the  country  whence  he  came.    In  re  Chin  Ah  Sooey,  277. 

12.  Chinese  Restriction  Acts  Construed — Certificate  of  Collector  Es- 
sential— Custom-house  Tag. — A  Chinese  laborer  who  left  the  United 
States  after  the  restriction  act  of  May  6, 1882,  went  into  operation,  with- 
out obtaining  the  certificate  provided  for  in  such  act,  cannot  be  permitted 
to  re-enter  after  the  amendatory  act  of  1884  went  into  operation,  upon 
the  presentation  of  a  tag  given  to  him  by  the  custom-house  ofiicials  prior 
to  his  departure,  authorizing  the  issue  of  such  certificate  to  him.  In  re 
Ah  Kee,  336. 

13.  The  Same — Nothing  Else  Taken  as  a  Substitute  for  Certificate. — 
The  provision  of  the  amendatory  act  of  1884,  that  such  "certificate  shall 
be  the  only  evidence  permissible  to  establish  "  the  right  of  re-entry,  is  as 
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applicable  to  the  certificate  issued  under  the  act  of  1882,  as  to  that  issued 
under  the  act  of  1884.  No  evidence  can  be  taken  as  an  equivalent  or  sub- 
stitute for  the  certificate.     Id. 

14.  The  Same — Removal  ov  Chinese  Unlawftllt  in  United  States. — 
Parties  unlawfully  bringing  Chinese  persons  to  the  United  States,  who 
are  prohibited  by  such  acts  from  landing,  must  take  them  back  to  the 
country  from  which  they  are  brought^  or  at  least  beyond  the  jurisdiction 
of  the  United  States.  A  steamship  company  which  brings  such  persons 
cannot  escape  from  this  duty  by  the  departure  of  the  vessel  on  which 
they  are  brought,  or  by  any  change  in  its  -officers  or  management.     Id, 

15.  Habeas  Corpus — Custody  of  Coukt. — ^Where  a  return  is  made  to  a  writ 
of  Jiobeas  corpus,  accompanied  by  a  production  of  the  petitioner,  the 
court,  pending  the  proceedings  on  the  writ,  may,  if  deemed  proper,  con- 
tinue him  to  the  custody  of  the  party  detaining  him,  or  to  the  custody  of 
the  marshal,  or  admit  him  to  bail.    Sawyer,  C.  J.    Id, 

16.  Restkicfion  Actt — Custody  of  Court. — Where  a  party  detained  on  board 
a  steamship  and  not  permitted  to  land,  under  the  provisions  of  the  Chinese 
restriction  act,  has  been  produced  in  court,  on  habeas  corpus,  and  ad- 
mitted to  bail,  pending  the  proceedings,  he  is  in  the  custody  of  the  law, 
and  in  contemplation  of  law  he  has  not  been  landed.    Sawyer,  C.  J.    Id. 

17.  Remanding  Prisoners. — In  such  case,  if,  pending  the  proceeding,  the 
steamship  on  which  he  came  departs,  he  may  be  remanded  to  the  custody 
of  the  master,  when  she  returns  to  port,  whether  the  master  be  the  same 
one  who  produced  him,  or  another;  and  a  refusal  to  receive  the  party  so 
remanded,  would,  in  law,  constitute  a  permitting,  or  aiding  and  abetting 
an  unlawful  landing,  within  the  meaning  of  the  restriction  act.  Saw- 
yer, C.  J.    Id. 

18.  Chinese  Restriction  Act — Wife  of  Laborer — Certificate.— The  wife 
of  a  Chinese  laborer,  who  left  China  after  the  restriction  act  of  1884  went 
into  operation,  cannot  enter  the  United  States  without  furnishing  the 
certificate  required  by  section  6  of  that  act.  She  cannot  enter  upon  the 
certificate  of  her  husband  authorizing  his  entry.     In  re  Ah  Moy,  345. 

19.  Chinese  Laborer's  Wife. — The  wife  of  a  Chinese  laborer,  she  being  her- 
self a  Chinese  laborer,  in  fact,  who  has  never  before  been  in  the  United 
States,  cannot  now  lawfully  enter  the  United  States  on  her  own  per- 
sonal right,  under  the  provisions  of  the  restriction  act;  nor  can  she  be 
introduced  by  the  husband,  w^ho  b  himself  entitled  to  enter,  upon  any 
right  pertaining  to  him,  under  the  provisions  of  the  treaty,  and  the  said 
restriction  act.    Sawyer,  C.  J.     Id. 

20.  Status  of  Wife. — A  Chinese  wife,  who  was  not  a  Chinese  laborer,  in 
fact,  prior  to  her  marriage,  upon  her  marriage,  takes  the  status  of  the 
husband,  as  one  of  a  class  whose  entry  into  the  United  States  is  prohib- 
ited by  the  restriction  act,  and  she  cannot  lawfully  enter.  Sawyer,  C.  J. 
Id. 

21.  Chinese  Rkstricfion  Act — Certificate — Prior  Residence. — A  Chinese 
laborer,  who  left  the  United  States  after  the  passage  of  the  restriction 
act  of  1882,  cannot  re-enter  the  same  without  producing  the  certificate 
required  by  such  act.  Such  certificate  is  the  only  evidence  permissible 
to  establish  his  right  of  re-entry.  He  cannot  re-enter  upon  proof  of  hav- 
ing received  a  custom-house  tag,  entitling  him  to  a  certificate,  if  he  left 
without  obtaining  it.    In  re  Kew  Ock,  351. 
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22.  CiTizKKaHiP  ov  Persons  Born  in  the  Umxtbd  States  of  Chixesk 
Parents. — A  peraon  bom  within  the  United  States,  of  Chinese  parents 
residing  therein,  and  not  engaged  in  any  diplomatic  or  official  capacity 
under  the  emperor  of  China,  is  a  citizen  of  the  United  States.  In  re  Look 
Tin  Sing,  3o3. 

23.  Const BucTiON  of  Words  "  Subject  to  Jurisdiction  thereof,"  in  First 
Clause  of  Section  1  op  the  Fourteenth  Amendment  to  the  Con- 
stitution.— Persons  are  subject  to  the  jurisdiction  of  the  United  States 
who  are  within  their  dominioos  and  under  the  protection  of  their  laws, 
with  the  consequent  obligation  to  obey  them  when  obedience  can  be  ren- 
dered; but  only  those  who  are  thus  subject  by  their  birth  or  naturaliza- 
tion are  within  the  terms  of  the  amendment.  The  jurisdiction  over  theee 
latter  must,  at  the  time,  be  both  actual  and  exclusive.  Persons  excepted 
from  citizenship,  notwithstanding  their  birth  or  naturalization  in  the 
United  States.    Id. 

24.  Origin  of  the  Clause  in  the  Amendment  Declaring  Who  are  Citi- 
zens OF  the  United  States. — Previous  to  this  amendment,  the  general 
doctrine,  except  as  applied  to  Africans  brought  here  and  sold  as  slaves, 
and  their  descendants,  was  that  birth  within  the  dominions  and  jurisdic* 
tion  of  the  United  States  of  itself  created  citizenship.  The  amendment 
was  adopted  as  an  authoritative  declaration  of  this  doctrine  as  to  the 
white  race,  and  also  to  do  away  with  the  exception  as  to  Africans  and 
their  descendants.     Id, 

25.  The  Restriction  Acts  not  Applicable  to  Citizens. — The  acts  of  con- 
gress of  1882  and  1884,  restricting  the  immigration  of  Chinese  laborers  to 
the  United  States,  are  not  applicable  to  citizens  of  the  United  States, 
though  of  Chinese  parentage.  No  citizen  can  be  excluded  from  the 
United  States  except  in  punishment  for  crime.    Id. 

26.  Chinese  RE.srRicTioN  Act—Laborer — Evidence  of  Prior  Residence — 
Certificate. — A  Chinese  lalx>rer,  who  resided  in  the  United  States  on 
November  17,  1880,  and  who  departed  therefrom  before  the  restiiction 
act  of  1882  went  into  operation,  cannot  re-enter  the  United  States 
since  the  amendatory  act  of  1884  went  into  operation,  without  producing 
the  certificate  provided  for  in  such  acts.  Parol  evidence  of  his  former 
residence  is  inadmissible.     In  re  Chew  Heong,  36L 

27.  Chinese  RestrictionAct— Bail  of  Reiianded  Petitioner. — A  Chinese 
person,  after  final  hearing  on  habeas  corptts,  was  remanded  to  the  vessel, 
on  which  she  had  been  detained  under  the  Chinese  restriction  act,  and 
committed  to  the  custody  of  the  marshal  to  be  placed  on  board  for  de- 
portation. The  vessel  having  departed,  and  no  other  vessel  being  ready 
to  sail,  it  was  held,  that  the  party  remanded,  could  not  be  admitted  to 
bail  while  unavoidably  waiting  the  departure  of  a  vessel  upon  which  she 
could  be  deported.     In  re  Ah  Moy^  387. 

28.  To  Regulate. — The  power  granted  to  the  city  of  Portland  "to  regulate" 
wash-houses  includes  the  power  *'to  license  "as  a  means  to  that  end; 
but  it  does  not  include  the  power  to  tax  the  business.  In  re  Wcui  Tin, 
632. 

29.  License  Fee. — ^The  power  "to  license  "  as  a  means  of  regulating  a  busi- 
ness implies  the  power  to  charge  a  fee  therefor,  sufficient  to  defray  the 
expense  of  issuing  the  license,  and  to  compensate  the  city  for  any  ex- 
pense incurred  in  maintaining  such  regulation.     Id, 
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do.  Idem— When  Deemed  a  Tax. — Whenever  it  la  manifest  that  the  fee  for 
the  license  is  substantially  in  excess  of  what  it  should  be,  it  will  be  con- 
sidered a  tax,  and  the  ordinance  imposing  it  held  void.    Id, 

31.  Cass  in  Judgment. — ^The  council  of  Portland  was  authorized  '*to  regu- 
late *'  wash-houses,  and  thereupon  ordained  that  the  proprietor  of  such 
a  house  should  take  out  a  license  quarterly,  and  pay  therefor  the  sum 
of  live  dollars,  or  twenty  dollars  a  year;  and  in  default  thereof  should 
be  liable  to  fine  and  imprisonment:  Held^  that  while  the  council  had 
power  to  require  the  license  as  a  means  of  regulating  the  business,  the 
sum  charged  therefor  was  manifestly  so  far  in  excess  of  what  was  neces- 
sary or  proper  for  that  purpose  that  it  must  be  considered  a  tax,  and 
the  ordinance  imposing  it  is  therefore  so  far  void.     Id. 

32.  Jurisdiction  of  National  Courts  in  Case  or  Imprisonment  by 
State  without  Dub  Process  of  Law. — Grounds  of  it  stated,  and  re- 
flections thereon.    Id. 

CITIZENSHIP. 

1.  Citizenship  under  Fourteenth  Amendment. — Whether  under  the 
fourteenth  amendment  to  the  national  constitution,  a  citizen  of  the 
United  States  is,  necessarily,  a  citizen  of  the  state  in  which  he  actually 
resides,  permanently,  or  otherwise,  not  decided;  but  opinion  intimated 
that  he  is  not  necessarily  a  citizen  of  such  state.  WiUiam  Sharon  v. 
Sarah  AUhea  BUI,  No.  4f  666. 

See  Chinese. 

CONSIDERATION. 

1.  Inadequacy  of  Consideration. — Mere  inadequacy  of  price  is  not  suffi- 

cient to  avoid  the  sale  of  real  property;  but  when  such  inadequacy  is 
gross  and  the  vendor  was  needy  and  of  weak  mind,  and  acted  upon  the 
impression  that  he  was  indebted  to  the  vendee  when  he  was  not,  equity 
will  give  relief  by  treating  the  vendee  as  the  trustee  of  the  property  for 
the  benefit  of  the  vendor  or  his  representatives.  Four  hundred  dollars 
held  to  be  a  grossly  inadequate  price  for  property  worth  not  less  than  one 
thousand  five  hundred  dollars.     Parkhurst  v.  II oxford,  401. 

2.  Notice  of  Prior  Equity. — A  purchaser  of  real  property  for  a  valuable 

consideration  is  not  affected  by  notice  of  a  prior  adverse  equity  received 
from  a  stranger  or  person  not  interested  in  the  property;  nor  will  mere 
rumors  or  hearsay  concerning  such  equity  and  communicated  by  such 
person  be  sufficient  to  put  him  on  inquiry  and  charge  him  with  knowl- 
edge of  the  facts  that  he  might  have  thereby  learned.     Id. 

CONSTITUTIONAL  LAW. 

1.  Impairing  the  Obligation  of  a  Contract. — At  the  date  of  the  execu- 
tion of  a  note  and  mortgage,  the  law  of  the  state  required  the  mortgaged 
premises  to  be  assessed  at  their  full  cash  value  for  taxation;  and  after- 
wards an  act  was  passed  requiring  the  note  and  mortgage  to  be  assessed 
at  its  par  value  for  taxation,  and  exempting  so  much  of  the  land  from 
taxation:  held,  that  the  latter  act  did  not  impair  the  obligation  of  the 
contract  between  the  creditor  and  the  debtor.  Dundee  etc,  Co.  t.  School 
District,  52. 
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2.  Statx  Fowks  of  Taxation. — ^The  state  htm  power,  so  long  as  it  does  not 

trench  npon  the  constitution  of  the  United  States,  to  tax  all  persons, 
property,  and  business  within  its  jurisdiction  or  reach;  and  whether  any 
person,  property,  or  business  is  so  within  its  jurisdiction  is  not  a  federal 
question,  and  must  be  determined  by  the  state  for  itself.    Id. 

3.  U5IF0KM  AND  Equal  TAXATION. — An  act  of  the  legislature  providing  for 

the  taxation  of  mortgages  ss  land,  which,  in  effect,  exempts  all  such 
mortgages  from  such  taxation  upon  land  in  more  than  one  county,  yio- 
lates  section  1  of  article  9  of  the  constitution  of  the  state,  which  requires 
that  taxation  shall  be  uniform  and  imposed,  according  to  its  value,  upon 
'*all  property"  not  specially  exempt  therefrom,  and  is  therefore  void  and 
of  no  effect;  and  temble,  that  such  act  is  also  a  ''special"  one  for  "the 
assessment  and  collection  of  taxes,"  and  therefore  in  violation  of  subdi- 
vision 10  of  section  23  of  article  4  of  the  constitution  of  the  state.     Id. 

4.  Ddk  Pbocess  of  Law. — The  enforcement,  by  the  state,  of  a  tax  levied 

under  a  void  law  is  a  deprivation  of  property  without  due  process  of  law, 
contrary  to  section  1  of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States.    Id. 

6.  Uniformitt  of  Ajwimwmbnt  and  Taxation— Spbgxal  Law  on  Sdch  Sub- 
ject.— An  act  which  provides  for  the  taxation  of  mort^nages  on  land  in 
no  more  than  one  county,  there  being  mortgages  on  land  in  more  than 
one  county,  is  void  for  want  of  the  uniformity  required  by  section  1  of 

[.  article  9  of  the  constitution  of  the  state;  and  also  because  it  is  contrary 
to  section  23  of  article  4  of  said  constitution,  which  forbids  special 
legislation  on  that  subject.    Id, 

6.  Unconstitutional  Pbovision  in  Act. — ^When  an  act  contains  an  uncon- 

stitutional provision  which  renders  it  void,  and  the  act  can  stand  and  be 
executed  without  it,  according  to  the  general  purpose  of  the  legislature, 
such  clause  may  be  stricken  out  by  the  court  and  the  act  considered  as  if 
it  had  never  been  inserted,  but  not  otherwise.    Id. 

7.  Tax — Illboal  fob  Want  of  Unifobmity. — ^A  tax  may  be  illegal  for 

want  of  uniformity  that  is  the  necessary  consequences  of  the  law  pro- 
viding for  it,  or  the  misconduct  of  those  charged  with  its  administration; 
but  so  long  as  such  uniformity  is  not  the  direct  result  of  the  law,  it  can- 
not be  held  invalid  on  account  of  it,  and  the  remedy,  if  any,  must  be  con- 
fined to  the  illegal  proceeding  under  it.    Id, 

8.  Act,  whsn  Special. —A  ''special"  act  affects  a  part  only  of  the  sub- 

ject to  which  it  relates;  and  whether  an  act  is  considered  "public"  or 
'*  private,"  is  not  relevant  to  the  question  of  whether  it  Is  "special "  or 
"general."    Id. 

9.  Conhtitutional  Law— Double  Taxation. — ^The  constitution  of  Cali- 

fornia does  not  authorize  or  require,  but  forbids  double  taxation  of  prop- 
erty.    San  Franc'iHco  v.  Mackay,  300. 

10.  Stock  and  Pboperty  of  Cokporations.— Taxing  all  the  property  of 
corporations,  and,  at  the  same  time,  taxing  the  stock  to  the  holder, 
would  constitute  double  taxation.    Id, 

11.  Pbopebtt  of  Corpobation  to  be  Taxed  to  the  Cobpobation. — ^The 
constitution  and  laws  of  California  require  all  the  property  of  a  corpora- 
tion to  be  taxed  to  the  corporation,  and,  being  taxed  to  the  corporation, 
a  further  tax  levied  against  the  stockholders,  on  the  value  of  the  stock 
held  by  them,  is  void.     Id. 
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12.  Lumping  Assessment. — ^Whether  an  aaseBsment,  in  grow,  upon  stock  in 
a  large  number  of  corporations,  organized  for  a  great  variety  of  purposes, 
and  upon  moneys  and  solvent  credits,  the  several  classes  of  property  so 
assessed,  having  no  relation  to  each  other,  and  no  common  element  of 
value,  is  valid — qutxre.    Id, 

13.  Constitutional  Law— Double  Taxation.— The  constitution  of  Cali- 
fornia does  not  authorize,  but  forbids,  double  taxation.    liL^  431. 

14.  Stock  and  Property  of  Corporation. — Taxing  all  the  property  of  cor- 
porations to  the  corporation,  and  at  the  same  time  taxing  the  stock, 
which  represents  the  property,  to  the  holder,  would  constitute  double 
taxation.    Id. 

15.  Stock  of  Domestic  Corporation— Tangible  Property  in  Another 
State. — Shares  of  stock  owned  by  a  citizen  and  resident  of  the  state  of 
Nevada,  in  a  California  corporation,  having  its  principal  place  of  business  in 
California,  but  whose  tangible  property  is  all  situate  and  taxed  in  Nevada, 
are  not  taxable  to  the  owner,  under  the  constitution  and  laws  of  California, 
in  the  state  of  California.  The  sUua  of  the  stock  in  such  case,  for  the 
purposes  of  taxation,  is  the  residence  of  the  owner.    Id. 

16.  Citizenship  Under  Fourteenth  Amendment. — Whether  under  the 
fourteenth  amendment  to  the  national  constitution,  a  citizen  of  the 
United  States  is,  necessarily,  a  citizen  of  the  state  in  which  he  actually 
resides,  permanently,  or  otherwise,  not  decided;  but  opinion  intimated 
that  he  is  not  necessarily  a  citizen  of  such  state.  William  Sharon  v. 
Sarah  AUhea  HUl,  No,  4>  666. 

CONTRACT. 

1.  Implied  Contract. — Whenever  one  person  does  work  or  service  for  an- 

other with  his  consent,  and  there  is  no  agreement  as  to  compensation, 
the  law  implies  a  contract  to  pay  what  the  same  is  reasonably  worth; 
but  when  the  circumstances  of  the  case  clearly  repel  the  idea  that  the 
work  or  services  were  done  with  the  expectation  of  payment  being  eith|^ 
made  or  received,  no  such  contract  will  be  implied.  Hughes  v.  Dundee 
etc,  Co.,  230. 

2.  Case  in  Judgment. — The  plaintiff  acted  as  attorney  for  the  defendant 

and  amalgamated  corporations  engaged  in  loaning  money  in  Oregon  and 
Washington,  under  written  instructions  as  to  his  duties  and  responsibili- 
ties; it  was  his  duty  to  examine  titles  to  real  property  offered  as  security 
for  loans,  for  which  he  was  permitted  to  charge  the  borrowers  specific 
fees;  he  was  also  to  aid  and  advise  the  corporations  generally  in  all  mat- 
ters affecting  their  interests,  but  for  this  service  no  compensation  was 
expressly  provided;  the  fees  received  from  borrowers  were  no  more  than 
a  reasonable  compensation  for  the  services  rendered  them;  under  these 
circumstances  the  plaintiff  acted  as  the  sole  and  general  counsel  and  ad- 
viser of  the  corporations  for  some  years  without  makiog  any  charge  or 
rendering  any  account  of  his  services  or  receiving  any  intimation  from 
the  corporations  that  they  did  not  expect  to  pay  him  for  them.  Upon 
being  sued  to  recover  the  reasonable  value  of  these  services,  the  corpora- 
tions claimed  that  it  was  "understood'*  that  the  plaintiff  was  to  X)er- 
form  these  services  gratuitously,  or  in  consideration  of  the  fees  received 
from  borrowers.     Held:  1.  That  the  mere  understanding  of  either  party 
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to  the  oontnct  was  no  part  of  it,  and  did  not  bind  tbe  other;  and  ibtA 
there  was  nothing  in  the  circumstances  of  the  case  or  the  conduct  of  the 
parties  sufficient  to  prevent  or  repel  the  legal  implication  of  a  promise  by 
the  corporations  to  pay  the  plaintiff  what  his  services  were  reasonably 
worth;  and  2.  That  the  plaintiff,  not  having  kept  any  account  of  bis 
services,  and  being  unable  to  prove  any  specific  items,  ought  not  to  re- 
cover more  than  a  reasonable  annual  retainer  therefor.    Id, 

CONVEYANCE. 
See  DoKATioN  Act. 

CORPORATION. 

1.  CoBPORATTON— Sertick  07  SUMMONS  OH. — In  an  action  against  a  corpo- 

ration in  the  United  States  circuit  court  for  the  district  of  Oregon,  if  the 
summons  is  served  under  said  subdivision  1  of  section  54,  on  any  agent 
of  the  defendant  other  than  its  president,  secretary,  cashier,  or  manag- 
ing agent,  unless  it  appears  that  the  cause  of  action  arose  in  the  district, 
such  service  is  illegal,  and  will  be  set  aside  on  the  application  of  the  de- 
fendant.    Lung  Chung  v.  Northern  Pacific  RaHway  Co.,  17. 

2.  No  Action  Maintainable  on  the  Municipal  Bonds  of  Sacbamento 

Issued  under  Charter  of  18d8. — The  city  of  Sacramento  being  largely 
indebted,  its  charter  of  1858  provided  for  the  funding  of  such  indebted- 
ness by  tbe  issue  of  bonds,  bearing  interest  at  six  per  cent  to  the  credi- 
tors who  should  surrender  their  former  evidences  of  indebtedness  and 
accept  these  bonds  in  place  thereof.    This  charter  provided,  among  other 
things,  that  **none  of  the  claims  herein  specified  shall  be  liquidated  or 
paid  except  in  the  manner  herein  specified;*'  also,  that  '*the  city  shall 
not  be  sued  in  any  action  whatever,  nor  shall  any  of  its  lands,  buildings, 
iniprovements,  property,  franchises,  taxes,  revenues,  actions,  choses  in 
action,  and  effects  be  subject  to  any  attachment,  levy,  or  sale,  or  any 
process  whatever,  either  mesne  or  final.''    It  further  provided  that  the 
city  government  should  levy  an  annual  tax  of  one  per  cent  on  taxable 
property  for  municipal  purposes,  and  that  of  the  tax  thus  levied  and  of 
other  revenues  specified  there  should  be  annually  set  apart  and  appro- 
priat-ed  **  fifty-five  per  cent  to  an  interest  and  sinking  fund,  which  shall 
be  applied  to  the  payment  of  the  annual  interest  and  the  final  redemption 
of  the  bonds  issued  for  the  city  Indebtedness,  in  accordance  with  the  pro- 
visions of  this  act;"  with  a  further  provision  that  the  interest  and  princi- 
pal of  all  these  bonds  should  be  paid  from  this  interest  and  sinking  fund. 
In  1863  tliis  charter  of  1858  was  repealed,  and  another  charter  was 
adopted,  which  re-enacts  all  of  the  provisions  above  recited  without  any 
mateiial  change.     The  plaintiff  is  the  holder  of  bonds  of  the  city  issued 
in  pursuance  of  the  charter  of  1858,  and  he  brings  a  suit  against  the  city 
to  recover  the  amount  of  the  unpaid  and  overdue  interest  coupons  of  such 
bonds.     Heldt  that  the  parties  who  surrendered  their  prior  evidences  of 
indebtedness  and  took  these  bonds,  took  them  under  the  provisions  of 
the  charter  of  1858,  which  was  a  contract  made  between  the  city  and 
them,  to  the  effect  that  the  bonds  should  be  collected  and  paid  only  in  the 
particular  manner  therein  specified,  and  in  no  other,  and  that  the  city 
should  not  be  liable  to  be  sued;  and  that  such  contract  was  made  upon  a 
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Talnable  consideration  of  advantage  moving  to  both  parties,  and  was  valid 
and  binding;  and  therefore  no  action  can  be  maintained  by  the  holders  of 
said  bonds,  against  the  city,  to  recover  the  amounts  unpaid  and  overdue 
thereon.  If  the  provision  of  the  state  constitution,  making  all  corpora- 
tions liable  to  be  sued  like  natural  persons,  has  any  application  to  muni- 
cipal corporations,  it  had  been  waived  by  the  bondholders.  Kennedy  v. 
City  of  SilcramentOf  29. 

3.  Mandamus  the  Remedy. — It  seems  the  proper  and  only  remedy  of  the 

bondholders  is  by  mandamua  against  the  city  treasurer  to  compel  him  to 
pay  the  interest  out  of  the  fund  in  his  hands;  or,  if  there  is  no  such  fund, 
then  by  mandamus  against  the  city  government  to  compel  them  to  raise 
and  appropriate  the  fund  \^  taxation,  as  directed  by  the  original  charter 
of  1858.  The  provision  of  that  charter  being  a  part  of  the  contract  be- 
tween the  city  and  the  bondholder,  for  his  benefit,  its  repeal  by  the  legis- 
lature would  be  nugatory.     Id, 

4.  FuRNisHiNO  Express  Facilities. — The  ruling  of  this  court  in  WeUs^ 

Fargo,  <&  Co.  v.  The  Oregon  Railway  and  Navigation  Co,  (8  Saw".  600),  to 
the  effect  that  it  is  the  duty  of  a  railway  company  to  furnish  express 
facilities  to  an  express  company  doing  or  wishing  to  do  business  over  its 
line,  adhered  to  until  the  question  is  determined  by  the  supreme  court. 
Wells,  f\irgo,  cfe  Co,  v.  Northern  Paeijic  Railway  Co,,  441. 

6.  CoRPOKATiON  WTTH  Bakeino  Pqwers.— The  express  company  known  as 

Wells,  Fargo,  ft  Co.  is  not  a  corporation  with  banking  powers,  within  the 
purview  of  and  prohibition  contained  in  section  1924  of  the  R.  S. ;  and 
if  this  were  otherwise,  it  is  not  prevented  by  said  section  from  doing  an 
express  business  in  Washington  territory,  even  if  in  so  doing  it  makes 
use  of  the  telegraph  or  bills  of  exchange  to  facilitate  the  transfer  of 
money  from  place  to  place.  Id. 
0.  Corporations  in  the  Territories. — Section  1889  of  the  R.  S.,  which 
prohibits  the  territories  from  passing  special  acts  of  incorporation,  does 
not  preclude  a  corporation  so  incorporated  elsewhere  from  engaging  in 
any  business  in  Washington  territory  not  prohibited  by  its  laws  or  con- 
trary to  its  public  policy.    Id, 

7.  Industrial  Pursuit. — The  express  business  is  an  '*  industrial  pursuit," 

within  the  meaning  of  section  1889  of  the  R.  S.,  and  may  therefore  be 
carried  on  in  Washington  territory  by  a  corporation  formed  there  under 
a  general  law,  or  by  a  corporation  anywise  duly  formed  or  incorporated 
elsewhere.    Id, 

8.  Railway  Company  cannot  Object  that  Expre.ss  Company  has  not 

Complied  with  Local  Law. — The  Northern  Pacific  Railway  Company 
being  bound  to  furnish  express  facilities  to  Wells,  Fargo,  ft  Co.  on  its 
road  running  through  Washington,  Dakota,  Montana,  and  Minnesota, 
cannot  excuse  itself  for  not  doing  so  on  the  ground  that  said  express  com- 
pany has  not  complied  with  the  laws  of  said  territories  and  state  on  the 
subject  of  express  companies;  and  if  this  were  otherwise,  the  pre- 
sumption is  that  the  express  company  has  complied  with  the  law,  and 
the  burden  of  proof  is  on  the  railway  company  to  show  the  contrary. 
Id, 

9.  Interstate  Commerce  and  Local  Law. — An  express  company  engaged 

in  interstate   commerce — ^the  transportation  of  packages   and  parcels 
44 
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from  one  state  to  another — cannot  be  restrained  or  regulated  in  relation 
to  such  business  by  the  local  law.    Id, 

10.  FoKBioN  Railway  CoBFOBATioirs. — ^By  the  act  of  October  21, 1878  (Sees. 
L.  95),  foreign  railway  corporations,  for  the  parpoee  of  oonstracting  and 
operating  railways  in  this  state,  are  placed  on  the  footing  of  domestic 
corporations.  Ortgonian  Railwa/y  Co,  ▼.  OreQcn  Railway  and  Namgatum 
Co.,  404. 

11.  Thb  Oregonian  Railway  CoMPAifY.— -By  the  act  of  Octob^  S2,  1880 
(Sees.  L.  56)»  this  body  was  recognized  as  an  existing  oorporotioii,  lawfully 
engaged  in  the  oonstmction  and  operation  of  a  railway  in  this  state,  from 
Portland  to  the  head  of  tiie  Wallamet  Valley,  with  power  to  dispose  of 
the  same  by  lease  or  otherwise.    Id. 

12.  Ultra  Virss. — ^In  an  action  against  a  corporation  on  a  contract  made 
by  it,  the  corporation  is  not  estopped  to  show  that  sndi  contract  was 
beyond  its  power  to  make.    Id. 

13.  OBsaoN  Corposations,  Power  of. — The  Oregon  corporation  act  ol 
October  11,  1862  (Or.  Laws,  524),  aothorizes  three  or  more  persons  to 
form  a  corporation  to  engage  "  in  any  lawful  enterprise,  bnsiness,  pur- 
suit, or  occupation,**  and  this  includes  the  power  to  buy  and  sell  or  lease 
a  railway.    Id. 

14.  Power  of  Dirbctobs  and  Shareholders.  ^The  corporate  powers  of  a 
corporation  formed  under  the  law  of  this  state  are  vested  in  the  directors, 
and  the  validity  of  their  acts  is  not  affected  by  the  assent  or  dissent  of 
the  shareholders;  and  the  powers  of  the  latter  are  limited  to  the  mattexB 
which  oonoem  the  internal  oiiganisation  of  the  corporation.    Id. 

15.  SuBSCRiFTiON  TO  Cafital  Stock. — ^A  Subscription  to  the  capital  stock 
of  a  corporation  is  thereby  pledged  to  the  use  or  maintenance  of  the  pur- 
poses of  its  oi-ganization,  as  specified  in  its  articles,  and  may  be  implied 
to  such  of  them  as  the  directors  shall  determine.    Id. 

16.  EdTOPPEL— Executed  ConTRAcrr.>— The  contract  of  a  corporation,  though 
invalid  for  want  of  power  in  the  corporation  to  make  it,  may,  if  not  ille- 
gal, be  enforced  against  such  corporation,  where  it  has  had  the  benefit  of 
the  consideration  therefor;  but  a  covenant  to  pay  the  rent  reserved  on  a 
lease  six  months  in  advance  is  not  such  a  case— the  consideration  far 
such  a  promise  is  the  future  use  and  occupation  of  the  property,  and  not 
the  past  one.    Id. 

CRIMES,  AND  CRIMINAL  PROCEEDINGS. 

1.  Subornation  of  Perjury,  Indictment  for. — ^To  sustain  an  indictment 

for  procuring  a  person  to  commit  perjury,  it  is  necessary  that  perjury  has 
in  fact  been  committed.  It  cannot  be  committed  unless  the  witneos 
swears  to  what  was  false  wilfully  and  knowingly.  Consequently,  the 
indictment  roust  aver,  not  only  that  the  statements  made  by  the  witness 
were  false  in  fact,  and  that'  he  knew  them  to  be  false,  but  also  that  the 
party  procuring  him  to  make  those  statements  knew  that  they  would  be 
intentionally  and  wilfully  false  on  the  part  of  the  witness,  and  thus  that 
the  crime  of  perjury  would  be  committed  by  him.  United  States  v. 
Evans,  133. 

2.  Information  for  Embezzlement  by  Postmaster. — The  circuit  court  has 

jurisdiction  to  try  offenders  for  misdemeanors  and  offenses  not  capital  or 
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otherwifle  infamous,  such  as  embezzlement  by  a  poBttnaster,  under  section 
5483  of  the  revised  statutes,  upon  informations  filed  by  leave  of  the  court. 
Whether  an  information  presents  a  proper  case  for^anting  leave  to  the 
United  States  attorney  to  file  it  is  a  question  for  tiie  exercise  of  a  sound 
discretion  by  the  court.     United  States  v.  BeUley,  134. 

3.  An  Imvobhation  Filbd  bt  Lbavi  of  thb  Court  will  not  be  Stricken 

from  the  files  where  it  is  verified  by  the  direct  positive  affidavit  of  the 
United  States  attorney,  and  upon  being  arrested  upon  a  warrant  issued 
thereon  the  prisoner  has  been  examined  and  held  to  answer  for  the  offense 
charged  therein.    Id, 

4.  Perjury — Timber-culture  Act — Oath — Who  can  Administer. — To 

make  a  party  liable  to  prosecution  for  perjury  id  a  United  States  court,  it 
does  not  matter  that  the  oath  taken  by  him  when  endeavoring  to  benefit 
by  the  "  timber-culture  act "  was  taken  before  an  officer  authorized  by  a 
state,  rather  than  one  authorized  by  the  United  States,  to  adminlBter 
oaths.     United  States  v.  Madiaon,  220. 

5.  Timber  on  Mineral  Lands  in  California. — The  provision  of  the  act  of 

June  3,  1878  (20  Stats.  88),  giving  permission  to  the  residents  of  Colo- 
rado, Nevada,  the  territories  therein  named,  "and  other  mineral  districts 
of  the  United  States,"  to  cut  timber  for  certain  purposes  upon  the  min- 
eral lands  therein,  does  not  apply  to  California.  The  subject  of  cutting 
timber  on  the  public  lands  within  such  state  is  regulated  and  restricted 
by  the  act  of  the  same  date  (Id.  89),  especially  applicable  to  California. 
This  result  follows  whether  such  acts  are  regarded  as  one,  or  separate 
enactments.     United  States  v.  Benjamin,  264. 

6.  Plea  of  Axttrefois  Acquit. — B.  and  A.  were  indicted  in  the  United 

States  court  for  the  crime  of  manslaughter,  committed  in  killing  Indian 
William  on  the  Umatilla  reservation,  and  pleaded  to  the  indictment  a 
former  acquittal,  from  which  plea  it  appeared  they  had  been  indicted 
and  tried  in  the  state  court  for  the  murder  of  said  Indian  aud  acquitted, 
to  which  plea  there  was  a  demurrer:  Held,  That  the  crime  of  which  the 
defendants  were  acquitted  in  the  state  court  was  not  the  same  as  that 
charged  in  the  indictment  in  the  United  States  court,  and  therefore  the 
plea  was  bad.     United  Staies  v.  Bamhart,  491. 

CUSTOMS. 
See  Tariff. 

DAMAGES. 

1.  Damages. — The  amount  of  the  royalty  charged  and  paid  for  the  use  of  the 
invention  taken  as  the  measure  of  damages  for  an  infringement  of  the 
patent  therefor.    Cottier  v.  Slimson^  212. 

DIVORCE. 
See  Abatement. 

DONATION  ACT. 

1.  Decision  of  the  Tide-land  Commissioners.— The  commissioners  under 
the  acts  of  1872  and  1874,  to  dispose  of  the  state  tide-lands,  were  author- 
lEed  to  decide  who  was  entitled,  in  certain  cases,  to  be  preferred  as  a 
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parohaMr  thereof,  and  their  determination  of  the  matter  cannot  be  ques- 
tioned elsewhere,  except  for  an  error  of  law  or  a  frand  extrinsic  and  col- 
lateral to  the  contest,  by  which  a  full  and  fair  hearing  of  the  matter  waa 
prevented.  SMvely  v,  Welch,  137. 
2.  Skttlkr  ukdib  the  Donation  Act.— It  does  not  appear  that  James 
Welch  was  ever  a  '*  settler  **  ander  the  laws  of  the  provisional  govern- 
ment, or  the  donation  act  upon  the  donation  patented  to  John  M.  Shively 
and  wife;  and  if  he  was,  upon  his  abandonment  of  all  such  claim  thereto 
in  1860,  and  before  he  was  entitled  to  the  grant,  his  wife  had  no  interest 
in  it,  or  the  consideration  received  therefor.    Id. 

3.  CONTSTAKCB    TO    OnB    PeBAON  UPON    A    GONSIDEBATION    MOTINO    FROM 

Another. — In  1860  John  M.  Shively,  in  consideration  that  James  Welch 
abandoned  his  claim  to  be  a  ''settler  "  upon  the  former's  donation  claim, 
conveyed  a  certain  portion  thereof  to  said  Welch,  and  a  like  portion,  in- 
cluding blocks  5  and  13  in  "  Shively *s  Astoria,**  to  his  wife,  Nancy:  H^d^ 
that  Nancy  did  not  hold  said  blocks  under  her  husband,  but  the  grantor, 
Shively;  and  therefore  she  was  entitled,  under  the  acts  of  1872  and  1874 
(Sees.  L.  129,  76),  to  purchase  the  tide-land  in  front  of  said  blocks,  al- 
though her  husband  had  quitclaimed  the  same  to  Shively  in  1850.    Id, 

DRAWBACK. 

See  Tariff. 

DUTIES. 
See  Tariff. 

EJECTMENT. 

1.  Ejectment. — ^The  action  of  ejectment,  as  defined  and  regulated  by  the 

Oregon  code  of  civil  procedure,  c.  4,  tit.  1,  is  a  possessory  action,  and 
although  the  estate  or  interest  of  the  parties  in  the  premises  may  be  as- 
certained by  the  verdict  therein,  yet  the  plaintiff  can  only  have  judgment 
for  the  possession  wrongfully  withheld  from  him,  with  damages  for  such 
detention  and  costs;  and  the  defendant  can  only  have  judgment  for  costs. 
OoldsmUh  v.  Smith,  295. 

2.  Same — ^Between  1?enant8  in  Common. — A  co-tenant  cannot  maintain 

this  action  against  his  co-tenant  unless  the  possession  is  actually  and 
wrongfully  withheld  from  him,  or  his  right  thereto  wholly  denied.     Id, 

3.  Co-tenants— Adverse  Claim  bt  One  against  the  Other.— Where  a 

co-tenant  is  in  possession,  and  another  co-tenant  claims  an  estate  or  in- 
terest in  the  premises  held  in  common,  adverse  to  him,  his  remedy  is  by 
a  suit  in  equity  for  the  purpose  of  determining  such  adverse  claim,  as 
provided.in  section  500  of  the  Oregon  code  of  civil  procedure.    Id. 

EMBEZZLEMENT. 
See  Grimes. 

EQUITY. 

I.  Plea  should  Present  a  Single  Issue. — The  object  of  a  plea,  is,  to  pre- 
sent and  try  a  single  issue,  which  may  decide  the  suit,  without  putting 
the  parties  to  the  expense  of  trying  all  the  issues  in  the  case.    But  one 
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issue  can  be  presented  by  plea,  without  leave  of  the  court,  and,  in  a  suit 
upon  a  patent,  the  court  will  not,  ordinarily,  permit  a  party  to  present  and 
try  upon  pleas,  all  the  issues  that  can  be  raised,  except  the  single  issue  as 
to  infringement.     Giant  Povodtr  Co.  v.  Safety  NUro  Powder  Co.,  23. 

2.  Delay  in  Asking  Lkavb  to  File  SteYSRAL  Pleas  will  not  be  encouraged. 

Id. 

3.  Fraudulent  Marriage  Contract— Equitable  Jurisdiction  to  Can- 

csi*. — ^Equity  has  jurisdiction  to  declare  null  and  void,  and  to  cancel  an 
instrument  which  is  claimed  to  be  a  marriage  contract,  executed  in  con- 
formity with  section  75  of  the  civil  code  of  California,  where  the  same  is 
a  forgery,  or  was  obtained  by  fraud.    Sharon  v.  Hill,  48. 

4.  Multiplicity  of  Suits. — Equity  has  jurisdiction  to  enjoin  the  collection 

of  a  tax  levied  under  an  invalid  law,  when  necessary  to  prevent  a  multi- 
plicity of  suits.    Dundee  etc.  Co.  v.  Sdiool  District,  52. 

5.  Attaching  Creditor. — The  lien  of  an  attachment  is  sufficient  to  enable 

a  creditor  to  maintain  a  suit  in  equity  to  set  aside  a  fraudulent  assign- 
ment of  the  property  attached;  particularly  under  section  148  of  the  Or- 
egon code  of  civil  procedure,  which  makes  an  attaching  creditor  a  bona 
fide  purchaser  for  a  valuable  consideration.     Kahn  v.  Salmon,  183. 

6.  Assignee,  Power  of. — The  assignee  in  a  voluntary  assignment  is  the 

mere  instrument  of  the  debtor  for  the  distribution  of  his  property,  and 
unless  the  power  is  conferred  upon  him  specially  by  statute,  he  cannot 
maintain  any  action  or  suit  concerning  the  same  that  the  debtor  could 
not  in  case  no  assignment  had  been  made.     Id. 

7.  Construction  of  Act — Title  and  Preabible. — In  the  construction  of  a 

statute,  both  the  title  and  preamble  may  be  considered  in  doubtful  cases. 
Id. 

8.  Act  to  Prevent  Fraud  and  Injustice,  Construction  of. — An  act  to 

prevent  fraud  and  injustice,  as  the  assignment  act  of  1878  (Or.  Sess.  L. 
36),  should  be  liberally  construed  to  that  end.     Id. 

9.  Case  in  Judgment. — The  Oregon  assignment  act  of  1878  (Sess.  L.  36), 

declares  an  assignment  by  an  insolvent  debtor  invalid,  unless  made  for 
the  equal  benefit  of  all  the  creditors  of  the  debtor;  but  when  so  made,  it 
shall  have  the  effect  to  dissolve  a  prior  attachment  in  an  action  in  which 
judgment  is  not  then  taken,  but  does  not  affect  a  prior  judgment  against 
the  debtor,  or  an  execution  thereon.  S.,  an  insolvent  debtor,  whose 
debts  equalled  thirty-eight  thousand  dollars,  and  whose  assets  did  not  ex- 
ceed thirty  thousand  dollars,  confessed  judgment  in  favor  of  his  Portland 
creditors  for  six  thousand  six  hundred  and  ninety  dollars,  and  had  exe- 
cution issued  thereon  and  levied  on  his  stock  of  goods,  worth  twenty- 
seven  thousand  dollars,  and  sold  thereby  twenty -five  thousand  dollars' 
worth  of  them  to  said  Portland  creditors,  with  the  intent  to  prefer  them 
to  his  San  Francisco  ones,  and  with  the  understanding  that  they  would 
return  the  same  to  him  as  soon  as  he  was  able  to  settle  with  the  latter 
on  terms  sufficiently  favorable  to  himself.  The  day  after  this  judgment 
was  confess^,  an  action  was  commenced  against  S.  on  the  claims  of  the 
San  Francisco  creditors,  amounting  to  twenty-nine  thousand  two  hun- 
dred and  five  dollars  and  forty  cents,  and  an  attachment  issued  therein 
and  levied  on  said  stock  of  goods  then  in  the  hands  of  the  sheriff  on  said 
execution.  Soon  after,  and  before  judgment  could  be  had  in  the  latter 
action,  S.  made  a  general  assignment  for  the  benefit  of  his  creditors,  in 
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pnrauanoe  of  which  the  assignee  therein  claimed  the  poBseseion  of  the  re- 
mainder of  the  goods — about  two  tbonsand  dollars  in  Talne — still  held 
under  the  attachment,  on  the  ground  that  the  same  was  dissolved  by  the 
assignment,  and  threatened  to  take  the  same  and  dispoee  of  them  there- 
under; thereupon  the  attaching  creditor  filed  a  bill  to  restrain  the  as- 
signee, and  have  the  assignment  set  aside  as  fraudulent^  to  which  there 
was  a  demurrer.  Held:  1.  That  the  attaching  creditor  could  maintain 
the  suit;  and  2.  That  the  confession  of  judgment,  and  assignment  being 
parts  of  one  common  purpose  and  transaction,  by  which  the  Portland 
creditors  were  preferred  to  the  San  Francisco  ones  in  the  distribution  of 
the  insolvent  debtor's  property,  the  assignment  was  fraudulent  and  void. 
Id, 

10.  BupLicnT  IK  Plea  in  Equity. — ^Dnphcity  and  multifariousness  in  a  plea, 
in  a  suit  in  equity,  renders  it  bad.    Sharon  v.  HUl^  No.  J?,  394. 

U.  Abatbhsnt— DivoBCE — Fraudcliivt  Marsiaqe  Ck>KTRACT. — ^A  suit  in 
equity  by  one  party  to  a  marriage  contract  in  writing,  slleged  to  have 
been  entered  into  in  pursuance  of  section  75  of  the  civil  oode  of  Galifor- 
nia,  to  annal  the  contract  as  fraudulent,  and  for  an  injunction,  is  for  a 
different  cause  from  one  by  the  other  party  to  the  contract,  for  a  divorce 
arising  upon  the  same  alleged  marriage  contract,  and  a  suit  for  the  latter 
object  pending  in  one  court,  will  not  abate  a  suit  of  the  former  character 
brought  in  another  court.    Id, 

12.  Abatement — Different  Jubisdictions.— The  state  and  United  States 
courts  are  courts  of  different  jurisdictions,  and  a  suit  pending  in  a  state 
court,  will  not  abate  a  suit  brought  in  a  United  States  oonrt  for  the 
same  cause.    Id. 

13.  Equity  Rule  69 — Bubden  of  Proof. — Where  the  time  of  taking  testi- 
mony  has  expired  under  equity  rule  69,  and  the  case  is  heard  on  the  bill, 
plea,  and  replication  to  the  plea,  without  evidence  to  support  the  plea, 
the  plea  will  be  adjudged  false  and  overruled  for  want  of  evidence.  The 
burden  of  proof  is  on  the  party  pleading  the  facts  relied  on  to  ooat  the 
jurisdiction.     Id. 

14.  Inadequacy  of  Consideration. — ^Mere  inadequacy  of  price  is  not  suffi- 
cient to  avoid  the  sale  of  real  property;  but  when  such  inadequacy  is 
gross  and  the  vendor  was  needy  and  of  weak  mind,  and  acted  upon  the 
impression  that  he  was  indebted  to  the  vendee  when  he  was  not,  equity 
will  give  relief  by  treating  the  vendee  as  the  trustee  of  the  property  for 
the  benefit  of  the  vendor  or  his  representatives.  Four  hundred  dollars 
held  to  be  a  grossly  inadequate  price  for  property  worth  not  less  than  one 
thousand  five  hundred  dollars.    Parhhwrgt  v.  Ho^ord^  401. 

15.  Insanity — Opinion  of  Non-frofessional  Witnbhs. — ^Upon  the  trial  of 
an  issue  involving  the  sanity  of  a  person,  the  opinion  of  a  non-profes> 
sional  witness,  based  upon  his  own  observations,  is  competent  evidence, 
and  is  entitled  to  weight,  according  to  the  intelligence  of  the  witness, 
his  means  of  information,  and  the  character  of  the  derangement     Id. 

16.  Notice  of  Prior  Equity. — A  purchaser  of  real  property  for  a  valuable 
consideration  is  not  afifocted  by  notice  of  a  prior  adverse  equity  received 
from  a  stranger  or  person  not  interested  in  the  property;  nor  will  mere 
rumors  or  hearsay  concerning  such  equity  and  communicated  by  such 
person  be  sufficient  to  put  him  on  inquiry  and  chai)^  him  with  knowl- 
edge of  the  facts  that  he  might  have  thereby  learned.    Id, 
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17.  Limitations. -~A  suit  in  equity  may  be  maintained  to  enforce  a  securifcy  for 
a  debt,  although  an  action  against  the  debtor  directly  upon  the  indebted- 
ness is  barred  by  lapse  of  time;  and  for  sach  purpose  the  debt  exists,  uot- 
wilhstanding  the  lapse  of  time.     liickox  v.  JCUiott,  416. 

18.  Suit  .TO  Sbt  aside  a  Conv£YANCK. — A  suit  in  equity  to  set  aside  an  assign- 
ment or  conveyance  of  property  made  to  hinder  or  delay  creditors  should 
ordinarily  be  brought  within  the  same  time  after  the  right  accrues,  as  an 
action  at  law  to  recover  possession  of  the  same  property.    Id. 

19.  Parties  to  a  Suit. — Where  a  trustee  sues  to  recover  possession  of  the 
trust  property,  for  the  benefit  of  the  cestui  que  trust  merely,  or  simply  to 
enforce  his  right  thereto  against  third  persons,  such  cestui  que  trust  is  not 
a  necessary  party  thereto;  and  in  a  suit  to  set  aside  an  assignment  or  con- 
veyance made  to  hinder  or  delay  creditors,  the  grantor  or  assignor  therein, 
if  he  has  parted  with  all  his  right  in  the  property,  is  not  a  necessary  party 
either.     Id. 

20.  Equitable  Assignment — Maintenance. — E.  being  a  member  of  a  rail- 
way construction  firm  in  Oregon,  and  defendant  in  a  suit  brought  there  by 
his  partners  to  dissolve  said  firm  and  determine  the  rights  of  the  parties 
therein,  applied  in  California,  to  W.,  a  citizen  of  that  state,  for  a  loan  of 
money  to  aid  him  in  asserting  his  rights  in  said  suit,  which  W.  agreed 
to  and  did  advance  on  E.'8  promise  to  repay  the  same  with  interest,  and 
his  assignment  to  H.,  in  trust  for  W.,  of  all  his  interest  in  said  firm,  as  a 
security  for  the  repayment  of  said  money  and  interest,  in' which  suit  there 
was  afterwards  a  decree  given  in  favor  of  E.  and  against  his  partners  for 
a  sum  of  money;  and  at  the  time  of  making  such  assignment  £.  also  gave 
W.  the  option  to  take  a  portion  of  any  railway  property  or  bonds  that  he 
might  obtain  in  such  suit,  in  lieu  of  said  money  and  interest:  Held,  1. 
That  the  assignment  of  E.'s  interest  in  the  firm  embraced  the  decree  in 
his  favor  for  the  sum  of  money  which  represented  and  stood  for  such  in- 
terest, and  that  the  trustee  therein  became  in  equity  the  assignee  of  said 
decree,  as  soon  as  it  came  into  existence,  and  might  maintain  a  suit  to 
set  aside  specific,  covinous  assignments  and  conveyances  by  the  defend- 
ant therein,  made  with  intent  to  hinder  and  delay  the  collection  of  the 
same;  2.  The  option  given  W.  is  not  involved  in  the  suit  to  enforce  the 
decree,  and  therefore  it  is  immaterial  whether  it  is  void  for  champerty  or 
not;  3.  The  contract  for  the  loan  and  repayment  of  the  money  was  made 
and  to  be  fulfilled  in  California,  and  therefore  valid,  whether  champertous 
or  not  by  the  law  of  Oregon;  and  the  fact  that  security  was  taken  on 
property  in  Oregon  for  the  performance  of  the  contract,  does  not  change 
its  character  in  this  respects     Id. 

21.  Suit  to  Refobm  a  Contract. — In  a  suit  to  reform  a  written  instrument, 
it  must  be  shown  that  the  mistake  is  mutual;  and  therefore  it  must  ap- 
pear from  the  allegations  of  the  bill  what  the  agreement  of  the  parties 
was,  and  wherein  the  writing  fails  to  embody  it.  Durham  v.  Fire  and 
Marine  Ins.  Co.,  526. 

22.  Case  in  Judgment. — A  bill  brought  to  reform  a  policy  of  insurance  stated 
that  the  several  owners  of  a  certain  warehouse  applied  to  the  defendant 
for  insurance  against  fire  on  their  interests  in  said  property,  with  loss,  if 
any,  payable  to  one  of  them;  and  that  '*  thereupon  "  the  defendant  is- 
sued its  policy  on  the  interest  of  that  one  alone,  instead  of  all:  Held, 
on  demurrer  to  the  bill  for  want  of  equity,  that  it  did  not  appear  that 
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the  defendMit  ever  afpreed  to  inaare  the  interest  of  bat  the  oae  of  th» 
owners,  and  therefore  it  wm  not  shown  thai  the  Tittt^r  was  mntoaL 
Id. 

23.   MORTOAOK  CP  CORPORATB  PBOPElCTT — C02>TBACT  WITH  DlBBCTOItS. — A 

mortgage  of  certain  property  of  a  corporation  held,  upon  a  review  of  the 
evidence,  to  have  been  created  by  a  sheriff  *s  sale,  and  certain  oantraots 
made  by  the  defendant  with  two  of  the  directors  of  the  corporation,  in 
their  name,  but  for  the  benefit  oi  the  corporation.  Pitmeer  Odd  MMng 
Co,  V.  Baktr,  639. 
24.  DiBD  WHEN  A  MoBTOAOS— Pabol  Evidbncjb  Adiiisszbub  to  Show. — 
Parol  evidence  is  admiisible  to  show  that  a  written  instrument  was  in- 
tended as  a  mortgage,  not  for  the  purpose  of  contnulicting  or  varying  its 
terms,  but  to  raise  an  equity  superior  to  it,  and  to  give  it  effect  accord- 
ing to  the  true  intent  and  purpose  of  the  parties.    Id, 

25.   MORTOAOK  HOW  CrBATKD — PeBSOHAL    ObUGATION  of  MOETeAGOa  3C0T 

NscEiusABT.— A  mortgage  may  be  cheated  as  well  without  as  with  an  ac- 
companying personal  obligation  of  the  mortgagor  to  pay  the  debt  secured, 
or  attempted  to  be  secured  thereby.  In  the  one  case  the  property  alone 
is  charged  with  the  lieu,  in  the  other  the  mortgagee  has  the  additional 
security  of  the  personal  obligation  of  the  mortgagor.  And  a  mortgage 
debt  chargeable  only  against  certain  pr(^>erty  is,  in  effect,  a  debt  with 
limited  means  of  satisfaction  or  enforcement.     Id, 

26.  Thb  Samb — Conditional  Salb. — Where  there  is  doubt  whether  a  trans- 
action was  intended  to  be  a  conditional  sale  or  a  mortgage^  equity  will 
hold  it  to  be  a  mortgage.    Id. 

27.  Thb  Samb— Mortoaoor's  RiqhT  of  Bedbmftion,  whbk  not  Lost. 
The  right  of  a  mortgagor  to  redeem  from  a  mortgage  is  not  limited  by  a 
strict  performance,  or  tender  of  performance^  on  his  part,  upon  the  very 
day  his  mortgage  becomes  due.    Id, 

28.  Federal  will  Follow  State  Courts  in  Constbitixg  Civil  Code. — In 
giving  effect  to  a  mortgage  executed  under  the  provisions  of  the  Cali- 
fornia civil  code»  the  courts  of  the  United  States  will  be  guided  by  the 
construction  put  upon  such  provisions  by  the  supreme  court  of  California. 
Id, 

29.  Equity  Jurisdiction  of  the  National  Courts— State  Laws.— The 
equity  jurisdiction  of  the  national  courts,  and  the  mode  of  procedure 
therein,  exists  independently  of  state  laws,  and  cannot  be  limited  or  re- 
strained by  them.     Goldsmith  v.  OillUand,  606. 

30.  Bight  Given  by  State  Law.— A  right  given  by  a  state  law,  that  is 
properly  the  subject  of  a  suit  in  equity,  may  be  thereby  enforced  or  pro- 
tected in  the  national  courts.     Id. 

31.  Certainty  in  the  Description  of  Premises  in  a  Bill. — One  eighth 
of  an  undivided  tract  of  land  is  not  distinguishable  from  another,  and  in 
a  suit  to  determine  an  adverse  claim  to  three  such  eighths,  there  cannot, 
in  the  nature  of  things,  be  any  more  oertain  or  definite  description  of 
them  than  that.     Id, 

32.  Suit  to  Determine  an  Adverse  Claim  to  Bbal  Property.— In  a  suit 
to  remove  a  certain  cloud  on  the  title  to  real  property,  it  must  appear 
from  the  bill  that  there  is  such  a  cloud,  and  in  what  it  consists;  but  in 
a  suit  brought  under  section  500  of  the  Oregon  code  of  civil  procedure, 
to  determine  an  adverse  claim  to  such  property,  whether  it  casts  a  cloud 
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thereon  or  not,  it  is  not  necessary  to  state  the  nature  or  circumstances  of 
the  defendant's  claim;  but  it  is  sufficient  to  allege  that  the  defendant 
wrongfully  makes  such  claim,  and  call  upon  him  to  set  it  forth  in  his 
answer,  and  submit  its  validity  to  the  judgment  of  the  court.  Id, 
83.  PsBSON  IN  P0B8BSSION  Mekelt. — A  person  in  the  mere  possession  of  real 
property  cannot  maintain  a  suit  to  determine  an  adverse  claim  thereto, 
but  it  must  also  appear  that  he  is  in  possession  under  some  claim  of  right 
or  title.    Id, 

34.  Statement  of  Plaintiff's  Cask. — Generally  it  is  sufficient  for  the  plain- 
tiff in  such  suit  to  allege  his  possession,  and  the  nature  of  his  estate  or 
interest  in  the  premises,  together  with  the  source  of  his  right  or  title;  but 
when,  as  in  many  cases,  there  is  reason  to  believe  that  the  rightfulness  of 
the  defendant's  claim  depends  on  the  validity  or  effect  of  some  link  in 
the  plaintiff's  chain  of  title,  it  is  convenient  and  may  be  necessary  to 
state  the  circumstances  thereabout  fully  and  in  detail,  so  as  to  prevent 
the  necessity  of  future  amendments,  and  to  promote  the  progress  and 
despatch  of  the  case.    Id, 

35.  Bond  of  a  Guardian. — Under  section  10  of  the  act  of  December  16, 
1853  (Or.  Laws,  739),  the  security  required  of  a  guardian,  licensed  to  sell 
the  real  property  of  his  ward,  is  a  writing  obligatory  or  *'bond  "  in  a 
definite  sum  and  upon  the  conditions  therein  specified,  and  not  a  mere 
'*  undertaking; "  and  such  bond  must  be  given  in  such  sum  as  the  county 
judge  may  direct,  and  with  such  sureties  as  he  may  approve.    Id, 

36.  Idem — Who  may  Question  Sale  on  Accx)unt  of. — No  one  can  question 
the  validity  of  a  guardian's  sale  for  want  of  sufficient  security  given  by 
him,  except  the  ward  or  some  one  claiming  under  him.    Id, 

37.  Suit  to  Quiet  Tttlb — Pabties. — ^Where  a  number  of  persons  claim  un- 
divided interests  in  real  property,  adversely  to  one  in  possession  of  the 
same,  the  latter  may  maintain  a  suit  to  quiet  his  title  against  any  or  all 
of  such  claims,  and  neither  of  said  persons  or  adverse  claimants  is  a 
necessary  party  to  a  suit  for  that  purpose  against  the  other.    Id, 

38.  Plea  in  Abatement  for  Defect  of  Parties  to  a  Bill. — A  plea  to  a 
bill  for  a  defect  of  parties  consists  of  new  matter,  and  is  called  a  pure 
plea,  and  therefore  need  not  be  supported  by  an  answer;  by  it  the  de* 
fendant  admits  the  case  made  by  the  bill,  but  objects  that  for  want  of 
parties  the  plaintiff  cannot  have  the  relief  to  which  he  may  be  otherwise 
entitled.    Id, 

39.  Lacues^-Stale  Equities  as  against  the  United  States. — Although 
on  grounds  of  public  policy,  statutes  of  limitations  do  not  run  against  the 
United  States,  and  laches  cannot  be  imputed  to  them;  yet,  the  facility 
which  with  the  truth  could  originally  be  shown  by  them;  the  changed 
condition  of  the  parties,  and  of  the  property,  by  the  lapse  of  time;  the 
difficulty  from  this  cause,  of  meeting  the  objections  which  might,  per- 
haps, at  the  time  have  been  readily  explained;  and  the  acquisition  of  in- 
terests by  third  parties  upon  faith  of  the  decree,  are  elements  which  will 
always  be  considered  by  the  court  in  determining  whether  it  would  bo 
equitable  to  grant  the  relief  prayed.  All  the  attendant  circnmstances  of 
each  case  will  be  weighed,  that  no  wrong  be  done  to  the  citizen,  though 
the  government  be  the  suitor  against  him.  United  States  v.  San  Jacinto 
Tin  Co.,  639. 
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40.  Where  United  States  Nominal  Partibb.— Where  the  United  States, 
upon  being  indemnified  against  costs,  allow  private  parties  to  use  their 
name  to  sue  other  private  parties,  and  to  control  and  mana^^  such  snit 
for  the  private  purposes  of  the  indemnifying  parties,  the  suit  ought  to  be 
regarded  as  the  private  suit  of  the  parties  actually  prosecuting,  conbT>l- 
ling,  managing,  and  paying  the  expenses  of  such  suit,  and  the  princii^ee 
relating  to  stale  equities,  applicable  to  private  parties,  should  be  ap- 
plied in  such  suits.     Id, 

41.  United  States  in  Odurt  or  Equitt. — ^Where  the  United  States  oome 
into  a  court  of  equity,  asking  equity,  they  must  do  equity,  and  equity, 
under  the  circumstances  of  this  case,  cannot  now  be  done  in  favor  of  de- 
fendant, should  its  patent  be  annulled.  The  parties  can,  in  no  sense,  be 
placed  in  statu  quo.    Id. 

42.  Lapse  op  Time — Innocent  Purchaser.— The  interests  of  strangers,  pur- 
chasing stock  in  a  corporation,  having  no  actual  notice,  ought  not  to  be 
affected  by  fraudulent  acts  affecting  the  title  to  land,  held  by  the  cor- 
poration, performed  by  parties  organizing  a  corporation,  many  years 
before  the  purchase  of  stock,  and  prior  to  the  creation  of  the  corporation, 
even  in  a  suit  brought  by  the  United  States.  Strangers  purchasing  stock, 
without  actual  notice  of  frauds  affecting  the  title  to  lands  held  by  cor- 
porations, ought  to  be  entitled  to  rely  oa  the  decrees  of  the  tribunals  of 
the  United  States,  affirming  such  titles.    Id. 

43.  The  Practice  op  Allowing  One  Set  op  Private  Parties,  for  their  own 
purposes,  upon  indemnifying  the  United  States  against  costs,  to  use 
the  name  of  the  United  States  for  the  purpose  of  litigating  with  other 
parties,  considered  and  deprecated.     Id. 

See  Injunction. 

ESTOPPEL. 

1.  Estoppel  bt  Ck)NTRACT. — A  party  who  contracts  with  a  corporation,  as 

such,  is  thereby  estopped,  in  an  action  on  such  contract,  to  deny  its  cor- 
porate existence  or  power  to  make  such  contract;  but  in  case  such  want 
of  existence  or  power  is  pleaded  as  a  defense  to  such  action,  the  corpora- 
tion must  claim  the  benefit  of  the  estoppel  on  the  record,  or  the  same 
will  be  considered  waived.  Oregonian  Bailway  Co.  v.  Oregon  SaUtcay 
and  Kavigaiion  Go. ,  4M, 

2.  Pleading  an  Rstoppel. — When  the  matter  constituting  the  estoppel — 

the  contract — does  not  appear  in  the  previous  pleadings,  it  must  be  set 
up  by  replication;  but  where  the  same  does  so  appear,  the  estoppel  must 
be  raised  by  demurrer.     Id. 

3.  Estoppel  to  Dent  Corporate  Existence  or  Power. — A  person  con- 

tracting with  an  ostensible  corporation  to  do  an  act  not  prohibited  by  law 
is  estopped,  in  an  action  by  said  corporation  on  said  contract,  to  deny  the 
existence  of  the  corporation  or  its  power  to  enter  into  such  contract.  Id. 

4.  Estoppel — Executed  Contract. — The  contract  of  a  corporation,  though 

invalid  for  want  of  power  in  the  corporation  to  make  it,  may,  if  not  ille- 
gal, be  enforced  against  such  corporation,  where  it  has  had  the  benefit  of 
the  consideration  therefor;  but  a  covenant  to  pay  the  rent  reserved  on  a 
lease  six  months  in  advance  is  not  such  a  case — the  consideration  for  such 
a  promise  is  the  future  use  and  occupation  of  the  property,  and  not  the 
past  one.     Id. 
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EXPRESS  COMPANIES. 

1.  Furnishing  Express  FACujnES.— The  ruling  of  this  court  in  Wells, 

Fargo,  ds  Co,  y.  The  Oregon  RaUuxuf  and  NaxAgaUon  Co,  (8  Saw.  600),  to 
the  effect  that  it  is  the  duty  of  a  railway  company  to  furnish  express 
facilities  to  an  express  company  doing  or  wishing  to  do  business  over  its 
line,  adhered  to  until  the  question  is  determined  by  the  supreme  court. 
WeUs,  Fargo,  A  Co.  v.  Northern  Pacific  RaJUway  Co,,  441. 

2.  CoRPOBATiON  WITH  Bankino  PowisBS.— The  express  company  known  as 

Wells,  Fargo,  k  Go.  is  not  a  corporation  with  banking  powers,  within 
the  purview  of  and  prohibition  contained  in  section  1924  of  the  K.  S. ; 
and  if  this  were  otherwise,  it  is  not  prevented  by  said  section  from  doing 
an  express  business  in  Washington  territory,  even  if  in  so  doing  it  makes 
use  of  the  telegraph  or  bills  oi  exchange  to  facilitate  the  transfer  of 
money  from  place  to  place.     Id, 

3.  CoBPORATioNs  IN  THB  TfiBBiTORiES.  — Sectiou  1889  of  the  R.  S.,  which 

prohibits  the  territories  from  passing  special  acts  of  incorporation,  does 
not  preclude  a  corporation  so  incorporated  elsewhere  from  engaging  in 
any  business  in  Washington  territory  not  prohibited  by  its  laws  or  con- 
trary to  its  public  policy.    Id, 

4.  Industrial  Pursitit. — The  express  business  is  an  ''industrial  pursuit," 

within  the  meaning  of  section  1889  of  the  R.  S.,  and  may  therefore  be 
carried  on  in  Washington  territory  by  a  corporation  formed  there  under 
a  general  law,  or  by  a  corporation  anywise  duly  formed  or  incorporated 
elsewhere.    Id, 

5.  Railway  Compant  cannot  Object  that  Express  Compant  has  not 

Complied  with  Local  Law. — The  Northern  Pacific  Railway  Company 
being  bound  to  furnish  express  facilities  to  Wells,  Fargo,  &  Co.  on  its 
road  running  through  Washington,  Dakota,  Montana,  and  Minnesota, 
cannot  excuse  itself  for  not  doing  so  on  the  ground  that  said  express 
company  has  not  complied  with  the  laws  of  said  territories  and  state  on 
the  subject  of  express  companies;  and  if  this  were  otherwise,  the  pre- 
sumption is  that  the  express  company  has  complied  with  the  law,  and  the 
burden  of  proof  is  on  the  railway  company  to  show  the  contrary.     Id. 

6.  Interstate  Commerce  and  Local  Law.— An  express  company  engaged 

in  interstate  commerce — the  transportation  of  packages  and  parcels  from 
one  state  to  another — cannot  be  restrained  or  regulated  in  relation  to 
such  business  by  the  local  law.    Id, 

FRAUD. 

1.  Fraudulent  Marriage  Contract— Equitable  Jurisdiction  to  Can- 

cel.— Equity  has  jurisdiction  to  declare  null  and  void,  and  to  cancel  an 
instrument  which  is  claimed  to  be  a  marriage  contract,  executed  in  con- 
formity with  section  75  of  the  civil  code  of  California,  where  the  same  is 
a  forgery,  or  was  obtained  by  fraud.     Sharon  v.  Hill,  48. 

2.  Railroad  Bonds — Over-issue — Rights  of  Holder  not  Affected  by  Sub- 

sequent Fraudulent  Issue. — Where  a  railroad  company  had  contracted 
that  it  would  not  issue  its  first-mortgage  bonds  in  excess  of  ten  thousand 
dollars  per  mile  of  completed  road,  but  subsequently  to  the  sale  of  its  first- 
mortgage  bonds  to  that  extent  it  did  issue  its  bonds  in  excess  of  that 
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amount,  which  were  sought  to  be  enforced  as  first-mortgage  bonda:  Held, 
that  such  over-issue  was  void  as  against  the  holders  of  the  firat>mortgage 
bonds  regularly  issued  to  the  extent  limited,  none  of  the  holders  of  such 
over-issue  being  innocent  purchasers  for  yalue.  Union  Trust  Co.  v. 
Nevada  and  Oregon  Railroad  Go.,  122. 

3.  Fraud  in  Procctrino  Patbnt. — The  frauds  for  which  oonrta  will  set 

aside  a  patent  granted  by  the  United  States  in  the  regular  conrse  of 
proceedings  in  the  land-office  are  frauds  extrinsic  or  collateral  to  the 
matter  tried  and  determined,  upon  which  the  patent  issued^  and  not  fraud 
consisting  of  perjury  in  the  matter  on  which  the  determination  ia  made. 
United  States  v.  Minor ^  155. 

4.  Perjury  and  False  Tbstimont  in  the  proceedings,  by  means  of  which 

a  patent  is  secured  by  fraud,  is  not  fraud  extrinsic  or  collateral  to  the 
matter  tried  and  determined  in  the  land-office,  within  the  meaning  of  the 
rule.     Id, 

5.  Stale  Suit. — The  question  of  staleness  of  the  claim  discussed.    Id, 

6.  Grave  Doubts  expressed  as  to  the  applicability  to  this  case  of  the  rule 

regarding  perjury  and  fraud  invoked,  and  opposition  of  opinion  of  the 
judges  certified  to  supreme  court  for  an  authoritative  determination  of 
the  questions  decided.     Id, 

7.  Fraud — Conspiracy  of  Government  OFFiciAiit. — ^The  charges  of  gross 

frauds  and  conspiracy  on  the  part  of  numerous  government  officials  con- 
nected with  the  land  department,  not  sustained,  but  contradicted  by  the 
evidence.     United  Stales  v.  San  Jacinto  Tin  Co,,  639. 

8.  Proof  of  Fraud. — Charges  of  gross  frauds,  indiscriminately  made  against 

a  large  number  of  government  officials  of  good  reputation  for  integrity 
and  honor,  should  not  be  regarded  as  established,  without  the  most  con- 
vincing evidence.     Id, 

GUARDIAN. 

1.  Bond  of  a  Guardian. — Under  section  10  of  the  act  of  December  16, 

1853  (Or.  Laws,  739),  the  security  required  of  a  guardian,  licensed  to  sell 
the  real  property  of  his  ward,  is  a  writing  obligatory  or  '*  bond  "  in  a 
definite  sum  and  upon  the  conditions  therein  specified,  and  not  a  mere 
'*  undertaking;'*  and  such  bond  must  be  given  in  such  sum  as  the  county 
judge  may  direct,  and  with  such  sureties  as  he  may  approve.  OoUUmith 
v.  Oilliland,  606. 

2.  Idem — Who  may  Question  Sale  on  Account  of. — ^No  one  can  question 

the  validity  of  a  guardian's  sale  for  want  of  sufficient  security  given  by 
him,  except  the  ward  or  some  one  claiming  under  him.     Id, 

3.  Suit  to  Quiet  Title — Parties. — Where  a  number  of  persons  claim  un- 

divided interests  in  real  property,  adversely  to  one  in  possession  of  the 
same,  the  latter  may  maintain  a  suit  to  quiet  his  title  against  any  or  all 
of  such  claims,  and  neither  of  said  persons  or  adverse  claimants  is  a 
necessary  party  to  a  lAiit  for  that  purpose  against  the  other.    Id, 

HABEAS  CORPUS. 

1.  The  Same— Removal  of  Chinese  Unlawfully  nr  United  States. — 
Parties  unlawfully  bringing  Chinese  persons  to  the  United  States,  who 
are  prohibited  by  such  acts  from  landing,  mast  take  them  back  to  the 
country  from  which  they  are  brought,  or  at  least  beyond  the  jurisdiction 
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of  the  United  States.  A  steamsbip  company  which  brings  such  persons 
cannot  escape  from  this  dnty  by  the  departure  of  the  vessel  on  which 
they  are  brought,  or  by  any  change  in  its  officers  or  management*  In 
re  Ah  JTee,  336. 

2.  Habeas  Corpus— Custodt  of  Court. — ^Where  a  return  is  made  to  a  writ 

of  habeas  corpus^  accompanied  by  a  production  of  the  petitioner,  the 
court,  pending  the  proceedings  on  the  writ,  may,  if  deemed  proper,  con- 
tinue him  to  the  custody  of  the  party  detaining  him,  or  to  the  custody  of 
the  marshal,  or  admit  him  to  bail.    Sawtbb,  C.  J.    Id, 

3.  Rkstriction  Act— Custody  or  Court. — Where  a  party  detained  on  board 

a  steamship  and  not  permitted  to  land,  under  the  provisions  of  the  Chinese 
restriction  act,  has  been  produced  in  court,  on  habeas  corpus,  and  ad- 
mitted to  bail,  pending  the  proceedings,  he  is  in  the  custody  of  the  law, 
and  in  oontemplation  of  law  he  has  not  been  landed.    Sawyer,  C.  J.    LI. 

4.  Remanding  Prisoners. — ^In  such  case,  if,  pending  the  proceeding,  the 

steamship  on  which  he  came  departs,  he  may  be  remanded  to  the  custody 
of  the  master,  when  she  returns  to  port,  whether  the  master  be  the  same 
one  who  produced  him,  or  another;  and  a  refusal  to  receive  the  party  so 
remanded,  would,  in  law,  constitute  a  permitting,  or  aiding  and  abetting 
an  unlawful  landing,  within  the  meaning  of  the  restriction  act.  Saw- 
yer, C.  J.    Id. 

5.  Chinese  Restriction  Act — Bail  or  Remanded  Petitioner. — A  Chinese 

person,  after  final  hearing  on  habeas  corpus^  was  remanded  to  the  vessel, 
on  which  she  had  been  detained  under  the  Chinese  restriction  act,  and 
committed  to  the  custody  of  the  marshal  to  be  placed  on  board  for  de- 
portation. The  vessel  having  departed,  and  no  other  vessel  being  ready 
to  sail,  it  was  held,  that  the  party  remanded,  could  not  be  admitted  to 
bail  while  unavoidably  waiting  the  departure  of  a  vessel  upon  which  she 
could  be  deported.    In  re  Ah  May,  387. 

See  Chinese;  License. 

INDIANS,  AND  INDIAN  COUNTRY. 

1.  Indian  Country— Umatilla  Reservation. — ^The  Umatilla  Indian  reser- 

vation is  a  place  within  the  geographical  limits  and  general  jurisdiction  of 
the  state  of  Oregon;  but  is  also  a  tract  of  country  to  which  the  Indian  titln 
is  not  extinguished,  and  which  has  been  permanently  set  apart  by  treaty  as 
a  reservation  for  the  sole  and  exclusive  use  of  the  Indians  thereon,  and  is 
therefore  "  Indian  country  "  within  the  meaning  of  that  phrase  as  used 
in  the  revised  statutes.     UnUed  States  v.  Bamhart,  491. 

2.  Intercourse  with  Indian  Tribes. — The  United  States  has  jurisdiction 

over  the  intercourse  with  tribal  Indians,  and  congress  may  prohibit  and 
provide  for  the  punishment  of  acts  relating  to  or  affecting  such  inter- 
course anywhere  in  the  United  States.    Id. 

3.  JuRisDicnoN  or  United  States  Courts  o^%r  Crimes  Committed  on 

THE  Reservation. — ^The  United  States  courts  of  the  district  of  Oregon 
have  jurisdiction  over  all  crimes  committed  on  the  Umatilla  reservation, 
by  a  white  man  on  the  property  or  person  of  an  Indian,  and  vice  versa^ 
BO  far  as  the  same  have  been  defined  by  an  act  of  congress.    Id. 

4.  Plea  or  Autrefois  Acquit.— B.  and  A.  were  indicted  in  the  United 

States  court  for  the  crime  of  manslaughter,  committed  in  killing  Indian 
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William  on  the  Umatilla  reservation,  and  pleaded  to  the  indictment  a 
former  acquittal,  from  which  plea  it  appeared  they  had  been  indicted  and 
tried  in  the  Btate  court  for  the  murder  of  said  Indian  and  acquitted,  to 
which  plea  there  was  a  demurrer:  Held,  That  the  crime  of  which  the  de> 
f endants  were  acquitted  in  the  state  court  was  not  the  same  as  tha* 
charged  in  the  indictment  in  the  United  States  courts  and  therefore  the 
plea  was  bad.    Id, 

INFORMATION. 
See  JvRisDicnoir. 

INJUNCTION. 

1.  Prbliminabt  iNJUNcnoK.— The  court  will  not  refuse  a  preliminary  in- 

junction because  there  is  a  conflict  in  the  testimony  produced  on  the 
application;  but  it  will  consider  the  effect  or  consequence  of  its  action, 
and  if  the  injunction  will  only  operate  conservatiTely,  or  is  not  likely  to 
work  any  injury  or  inconvenience  that  may  not  readily  be  compensated 
for  in  money,  it  may  be  granted,  even  where  the  conflict  of  evidence  is 
well  balanced;  but  where  the  consequence  of  allowing  the  injunction  may 
be  otherwise,  it  will  be  refused,  unless  the  evidence  of  the  plaintiff's 
right  strongly  preponderates.  WeJU^  Fargo,  dt  Co.  v.  Northern  Paei/ic 
Bailway  Co.,  441. 

2.  Mandatory  Injunction. — When  the  injuiy  complained  of  is  impending 

and  irreparable,  and  the  right  of  the  plaintiff  is  clear,  a  mandatory  in- 
junction may  issue  in  the  first  instance  as  well  as  on  the  final  hearing 
Id. 

INSANITY. 

1.  Inbanitt — ^Opinion  of  NoN-PBorESSiONAL  Witnxss. — Upon  the  trial  of 
an  issue  involving  the  sanity  of  a  person,  the  opinion  of  a  non-profes- 
sional witness,  based  upon  his  oiahi  obeervations,  is  competent  evidence, 
and  is  entitled  to  weight,  according  to  the  intelligence  of  the  witness, 
his  means  of  information,  and  the  character  of  the  derangement.  Park- 
hurat  V.  Bo^ford,  4(U. 

INSOLVBNCY. 

1.  State  Insoltbnt  Laws — ^Discharge  tnn>Eit. — A  dlBehaif;e  under  a  state 
insolvent  law  is  no  bar  to  an  action  by  a  citizen  of  another  state  who  did 
not  voluntarily  appear  or  take  part  in  the  insolvency  proceedings,  ^eir- 
ton  V.  Hagerman,  460. 

INSURANCE. 

1.  Suit  to  Reform  a  Gontbact. — In  a  suit  to  reform  a  written  instniment, 

it  must  be  shown  that  the  mistake  is  mutual;  and  therefore  it  must  ap- 
pear from  the  allegations  of  the  bill  what  the  agreement  of  the  parties 
was,  and  wherein  the  writing  fails  to  embody  it.  Durham  v.  Fire  and 
Marine  Ins,  Co.,  626. 

2.  Case  in  Judgment. — ^A  bill  brought  to  reform  a  policy  of  insurance  stated 

that  the  several  owners  of  a  certain  warehouse  applied  to  the  defendant 
for  insurance  against  fire  on  their  interests  in  said  property,  with  loss,  if 
any,  payable  to  one  of  them;  and  that  **  thereupon  **  the  defendant  iB> 
sued  its  policy  on  the  interest  of  that  one  alone,  instead  of  all:  Neld, 
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on  demarrer  to  the  bill  for  want  of  equity,  that  it  did  not  appear  that 
the  defendant  ever  agreed  to  insore  the  interest  (tf  but  the  one  of  the 
owners,  and  therefore  it  was  not  shown  that  the  mistake  was  mutnal.  Id, 

JURISDICTION. 

1.  State  Statute  Involviko  Fedekal  Question. — In  constmiDg  or  deter 

mining  the  validity  of  a  state  statnte  involving  a  federal  question,  the 
national  courts  are  not  bound  by  the  decision  of  the  state  court.  Dundee 
etc,  Co,  V.  School  District,  62. 

2.  Information  for  Embezzlement  bt  Postmaster. — The  circuit  court  has 

jurisdiction  to  try  offenders  for  misdemeanors  and  offenses  not  capital  or 
otherwise  infamous,  such  as  embezzlement  by  a  postmaster,  under  section 
5483  of  the  revised  statutes,  upon  informations  filed  by  leave  of  the  court. 
Whether  an  information  presents  a  proper  case  for  granting  leave  to  the 
United  States  attorney  to  file  it  is  a  question  for  the  exercise  of  a  sound 
discretion  by  the  court.     United  States  v.  ReUley,  134. 

3.  An  Information  Filed  bt  Leave  of  the  Court  will  not  be  Stricx:sn 

from  the  files  where  it  is  verified  by  the  direct  positive  affidavit  of  the 
United  States  attorney,  and  upon  being  arrested  upon  a  warrant  issued 
thereon  the  prisoner  has  been  examined  and  held  to  answer  for  the  offense 
charged  therein.    Id, 

4.  Fraud  in  Procuring  Patent. — ^The  frauds  for  which  courts  will  set 

aside  a  patent  granted  by  the  United  States  in  the  regular  course  of  pro- 
ceedings in  the  land-office  are  frauds  extrinsic  or  collateral  to  the  matter 
tried  and  determined,  upon  which  the  patent  issaed,  and  not  fraud  con- 
sisting of  perjury  in  the  matter  on  which  the  determination  is  made. 
United  States  v.  Minor,  155. 

5.  Perjury  and  False  Testimony  in  the  proceedings,  by  means  of  which 

a  patent  is  secured  by  fraud,  is  not  fraud  extrinsic  or  collateral  to  the 
matter  tried  and  determined  in  the  land-office,  within  the  meaning  of  the 
rule.    Id. 

6.  Stale  Suit. — The  question  of  staleness  of  the  claim  discussed.    Id, 

7.  Grave  Doubts  expressed  as  to  the  applicability  to  this  case  of  the  rule 

regarding  perjury  and  fraud  invoked,  and  opposition  of  opinion  of  the 
judges  certified  to  supreme  court  for  an  authoritative  determination  of 
the  questions  decided.     Id, 

8.  Jurisdiction  in  District  of  Residence.— The  act  of  congress  providing 

that  a  person  shall  not  be  sued  in  any  district  other  than  that  in  which 
he  resides,  or  shall  at  the  time  be  found,  is  not  one  affecting  the  general 
jurisdiction  of  the  court;  but  the  provision  is  rather  in  the  nature  of  a 
personal  exemption  in  favor  of  the  defendant,  which  he  may  waive.  Oray 
V.  Quicksilver  Mining  Co,,  261. 

9.  Jurisdiction — Foreign  Corporation. — ^Where  a  corporation  organized 

under  the  laws  of  one  state,  and  doing  business  in  another,  files  in  the 
proper  office  of  the  latter  state,  a  designation  of  a  person  residing  therein 
in  pursuance  of  the  requirement  of  the  laws  of  said  state,  upon  whom 
process  may  be  served,  such  corporation,  so  filing  such  designation, 
thereby  waives  its  right  to  be  exempt  from  suit  in  the  national  courts 
held  in  the  district  embracing  said  state,  under  the  provisions  of  section 
1,  of  the  act  of  congress  of  1875,  relating  to  the  jurisdiction  of  the  United 
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States  conrts;  and  oooaenta  to  be  sued  in  the  district  embracing  the  state 
where  said  deeignation  is  filed,  and  the  business  of  such  corporation  is  so 
carried  on.    Id. 

10.  Eqcitt  Jurisdiction— Remsdt  at  Law. — Under  section  721,  R.  S.,sEiiitB 
in  equity  in  the  United  States  courts,  cannot  be  snstained  in  any  case 
where  a  plain,  adequate,  and  complete  remedy  may  be  had  at  law.  /fates- 
nutittter  v.  Porter,  280. 

11.  Mandamus  an  Adequate  Remedy  at  Law. — ^Where  the  treasurer  of 
a  city  refuses  to  pay  coupons  due  upon  bonds  out  of  funds  in  the  treasury 
expressly  provided  for  that  purpose  by  the  statute,  and  refuses  to  set 
apart  a  portion  of  the  taxes  collected,  as  a  sinking  fund  for  the  payment 
of  bonds  of  the  city,  as  required  by  the  statute,  a  writ  of  mandamus^  to 
compel  the  performance  of  those  duties,  affords  a  plain,  adequate,  and 
complete  remedy  at  law;  and  a  bill  in  equity  will  not  lie  at  the  suit  of  a 
bondholder,  merely  to  restrain  the  application  of  the  funds,  so  provided,  to 
other  objects  of  city  expenditures,  the  said  bill  not  being  ancillary  to  any 
other  pending  proceeding  at  law  to  obtain  payment.    Id, 

12.  JuKisDicnoN  OF  United  States  Courts  over  Crimes  Committed  on 
THE  Reservation. — ^The  United  States  courts  of  the  district  of  Oregon 
have  jurisdiction  oyer  all  crimes  committed  on  the  Umatilla  reeervation, 
by  a  white  man  on  the  property  or  person  of  an  Indian,  and  vice  versa, 
BO  far  as  the  same  have  been  defined  by  an  act  of  congress.  United  Statu 
V.  Bamhart,  491. 

13.  Jurisdiction  of  National  Courts  in  Case  of  Imprisonment  bt 
State  without  Due  Process  of  Law. — Grounds  of  it  stated,  and  re- 
flections thereon.     In  re  Wan  Yin,  532. 

14.  Equity  Jurisdiction  of  the  National  Courts — State  Laws. — ^The 
equity  jurisdiction  of  the  national  courts,  and  the  mode  of  procedure 
therein,  exists  independently  of  state  laws,  and  cannot  be  limited  or  re- 
strained  by  them.     Ooldsmith  v.  OUlHoHd,  606. 

15.  Right  Given  bt  State  Law. — ^A  right  given  by  a  state  law,  that  is 
properly  the  subject  of  a  suit  in  equity,  may  be  thereby  enforced  or  pro- 
tected in  the  national  courts.     Id. 

16.  Suit  bt  an  Assignee  in  the  National  Courts. — The  clause  in  section 
1  of  the  judiciary  act  of  1875,  prohibiting  the  assignee  of  a  non-negotia- 
ble contract  from  maintaining  a  suit  thereon  in  the  national  courts,  un- 
less his  assignor  might  have  done  so,  has  reference  solely  to  the  assiguor'a 
right  to  maintain  such  suit  on  account  of  his  citizenship,  and  not  to  the 
amount  of  the  claim  or  demand  arising  out  of  such  contract.  HammoHd 
V.  Cleiivfland,  621. 

17.  Idem — Matier  in  Dispute  therein. — An  actioQ  may  be  maintained  in 
the  national  courts  where  the  sum  or  value  of  the  matter  in  dispute,  or 
money  sought  to  be  recovered  therein,  exceeds  five  hundred  dollars  in 
amount,  although  the  complaint  contains  distinct  demands  or  causes  of 
action  of  less  value  than  five  hundred  dollars;  and  it  is  immaterial 
whether  the  plaintiff  is  the  original  owner  of  such  demands  or  acquired 
them  by  assignment  from  such  owner.     Id, 

18.  Suit  in  United  States  Courts — Averment  oFCrnzENsnip  of  Parties. 
An  allegation  in  the  introductory  part  of  a  bill  in  equity,  brought  in  the 
circuit  court  of  the  United  States,  as  follows:  "To  the  honorable  the 
judges  of  the  circuit  court  of  the  United  States,  ninth  circuit,  district 
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of  California,  A  B,  of  the  city  of  Virginia,  state  of  Nevada,  and  a  citi- 
zen  of  the  state  of  Nevada,  brings  this  his  bill  against  C  D,  of  the  city 
and  county  of  San  Francisco,  state  of  California,  and  a  citizen  of  the 
state  of  California,  and  thereupon,  your  orator  complains  and  says," 
etc.,  is  a  sufficient  averment  of  the  citizenship  of  the  parties  to  give  the 
court  jurisdiction.    Sharon  v.  HUlj  No.  J,  634. 

See  Abatement;  Equity. 

LICENSE. 

1.  To  Eegctlate. — The  power  granted  to  the  city  of  Portland  "to  regulate" 

wash-houses  includes  the  power  **to  license  "as  a  means  to  that  end; 
but  it  does  not  include  the  power  to  tax  the  business.  In  re  Wan  Yin, 
532. 

2.  License  Fee. — The  power  *' to  license"  as  a  means  of  regulating  a  busi- 

ness implies  the  power  to  charge  a  fee  therefor,  sufficient  to  defray  the 
expense  of  issuing  the  license,  and  to  compensate  the  city  for  any  ex- 
pense incurred  in  maintaining  such  regulation.     Id. 

3.  Idem— When  Deemed  a  Tax. — Whenever  it  is  manifest  that  the  fee  for 

the  license  is  substantially  in  excess  of  what  it  should  be,  it  will  be  con- 
sidered a  tax,  and  the  ordiuance  imposing  it  held  void.     Id, 

4.  Case  in  Judgment. — The  council  of  Portland  was  authorized  "to  regu- 

late "  wash-houses,  and  thereupon  ordained  that  the  proprietor  of  such 
a  house  should  take  out  a  license  quarterly,  and  pay  therefor  the  sum 
of  five  dollars,  or  twenty  dollars  a  year;  and  in  default  thereof  should 
be  liable  to  fine  and  imprisonment:  Neld^  that  while  the  council  had 
power  to  require  the  license  as  a  means  of  regulating  the  business,  the 
sum  charged  therefor  was  manifestly  so  far  in  excess  of  what  was  necea- 
sary  or  proper  for  that  purpose  that  it  must  be  considered  a  tax,  and 
the  ordinance  imposing  it  is  therefore  so  far  void.  Id, 
6.  JuKisDicnoN  OF  National  Courts  in  Case  of  Imprisonment  by  State 
WITHOUT  Due  Process  of  Law. — Grounds  of  it  stated,  and  reflections 
thereon.     Id. 

LIGHTERAGE. 

1.  Lighterage— When  the  Charterer  "to Pay,"  not  "to  Provide." — 
The  bark  Carrie  Whislow  was  chartered  to  carry  a  cargo  from  New  York  in 
Portland  for  a  lump  sura — the  charterer  "to  pay"  for  the  necessary  lighter- 
age between  Astoria  and  the  port  of  discharge:  Held,  that  the  charterer 
was  not  bound  "  to  furnish  "or  "  provide  "  the  lighterage,  but  only  "  to 
pay"  for  it;  that  the  contract  of  the  master  being  to  bring  the  vessel  witli 
her  cargo  to  Portland,  he  was  bound  to  provide  and  employ  the  means 
necessary  and  apprupriate  to  that  end.  BarrtU  v.  Orcfjon  Railway  and 
Navigation  Co.,  523. 

LIMITATIONS  OF  ACTIONS. 

I.  Delinquent  Taxes — Action  and  Lien  for,  when  Barred.— The  statute 
of  limitations  of  California  is  applicable  to  an  action  brought  by  tlie  city 
and  county  of  San  Francisco,  under  the  acts  of  1878,  to  recover  delinquent 
city  and  county  and  state  taxes.  Such  action  is  barred,  under  section 
338,  subdivision  1,  of  the  code  of  civil  procedure,  upon  the  expiration  of 
three  years  after  the  cause  of  action  accrues.  When  an  action  to  collect 
45 
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Buch  tax  it  barred,  an  action  to  enforce  the  lien  thereof,  created  by  sec- 
tiouB  3716  and  3717  of  the  political  code,  is  also  barred,  CUy  and  Ctmnty 
qfSan  Francisco  t.  Jones,  151. 

2.  Advkkse  Po88Ka8ioM. — The  open  and  exclusive  use  of  real  property  for 

the  purpose  which  it  is  ordinarily  adapted,  accompanied  with  a  claim  of 
ownership  by  the  occupant,  constitutes  adverse  possession;  and  the  erec- 
tion of  a  fence  or  other  artificial  boundary  to  indicate  the  limits  of  such 
possession  is  not  essential  thereto.     Zeilin  v.  Rogers,  200. 

3.  Plea  of  thk  Statute  op  Limitations.— In  an  action  for  the  recoveiy  of 

the  possession  of  real  property,  the  defense  of  the  statute  of  limitations 
should  be  pleaded  directly,  as  that  the  cause  of  action  did  not  sccme 
within  the  prescribed  period  next  before  the  commencement  of  the  action; 
but  the  allegation  that  neither  the  plaintiff  nor  his  grantor  was  seised 
or  possessed  of  the  premises  during  that  period,  and  that  the  defendant 
was  in  their  exclusive  possession,  is  sufficient  to  allow  proof  of  adverse 
possession  by  the  defendant  inconsistent  with  the  plaintiff *8  ri^ht  to 
maintain  the  action.     /(/. 

4.  Amendment  after  Verdict. — In  the  furtherance  of  justice,  the  defend- 

ant may  be  allowed  to  amend  such  a  defense,  after  verdict,  so  as  to  make 
it  conform  to  the  ultimate  fact  proved — that  the  action  did  not  accrue, 
etc.     Id, 

5.  Proof  of  Possession. — The  fact  that  the  plaintiff's  grantor  abandoned  or 

relinquished  the  possession  of  the  premises  in  controversy  to  the  defend- 
ant absolutely,  for  any  cause  or  consideration,  and  that  the  latter  there- 
upon took  and  held  such  possension  to  the  exclusion  of  such  grantor  and 
his  assigns,  may  be  shown  by  parol  in  support  of  the  defense  of  the  stat- 
ute of  limitations.     Id. 

6.  Assessment  Roll. — The  fact  that  a  parcel  of  land  does  not  appear  on  the 

assessment  roll  of  the  county  in  a  given  year  as  the  property  of  the  de- 
fendant in  an  action  for  the  recovery  of  the  same,  does  not  tend  to  con- 
tradict the  testimony  of  such  defendant  to  the  effect  that  he  paid  the 
taxes  thereon,  as  owner,  in  such  year;  nor  is  it  competent  evidence,  in 
such  action,  for  or  against  either  party  thereto,  of  the  ownership  of  the 
land.     Id. 

7.  Limitations. — A  suit  in  equity  may  be  maintained  to  enforce  a  secnrity  for 

a  debt,  although  an  action  against  the  debtor  directly  upon  the  indebted- 
ness is  barred  by  lapse  of  time;  and  for  such  purpose  the  debt  exists,  not- 
withstanding the  lapse  of  tune.     J/ickox  v.  Elliott,  415. 

8.  Suit  to  Set  aside  a  Conveyance. — A  suit  in  equity  to  set  aside  an  assign- 

ment or  conveyance  of  property  made  to  hinder  or  delay  creditors  should 
ordinarily  be  brought  within  the  same  time  after  the  right  accrues,  as  an 
action  at  law  to  recover  possession  of  the  same  property.     Id. 

0.  Statute  of  Limitations. — An  agreement  or  promise  made  without  a 
consideration  to  postpone  or  extend  the  time  of  payment  of  a  debt  or  de- 
mand is  void,  and  does  not  therefore  prevent  the  running  of  the  statute 
against  the  right  of  the  creditor  to  maintain  an  action  thereon.  Oreen  v. 
Coos  Bay  Watjon-road  Co.,  625. 

10.  Idem — Acknowledgment. — From  an  acknowledgment  of  the  existence  of 
a  debt  under  circumstances  that  indicate  a  willingness  or  liability  to  pay 
the  same,  the  law  will  imply  a  promise  to  pay,  upon  which  an  action 
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may  be  maintained  during  the  statutory  period  of  limitation  thereafter. 
Id. 
11.  New  Promise— How  Pleaded. — In  pleading  a  new  promise,  or  an  ac- 
knowledgment or  agreement  from  which  such  promise  will  be  implied,  it 
need  not  be  alleged  that  the  same  was  made  in  writing;  but  that  fact 
will  be  presumed  until  the  contrary  is  shown.    Id. 

MANDAMUS. 

1.  Mandamus  the  Remedy. — It  seems  the  proper  and  only  remedy  of  the 

bondholders  is  by  mandamus  against  the  city  treasurer  to  compel  him  to 
pay  the  interest  out  of  the  fund  in  his  hands;  or,  if  there  is  no  such  fund,, 
then  by  mandamuH  against  the  city  government  to  compel  them  to  raise 
and  appropriate  the  fund  by  taxation,  as  directed  by  the  original  charter 
of  1858.  The  provision  of  that  charter  being  a  part  of  the  contract  be- 
tween the  city  and  the  bondholder,  for  his  benefit,  its  repeal  by  the  legis- 
lature would  be  nugatory.     Kennetly  v.  Sacramento^  29. 

2.  Equity  Jurisdiction— Remedy  at  Law. — Under  section  721,  R.  S.,  suits 

in  equity  in  the  United  States  courts,  cannot  be  sustained  in  any  case 
where  a  plain,  adequate,  and  complete  remedy  may  be  had  at  law.  Haus- 
m^isUr  v.  Porter^  281. 

3.  Mandamus  an  Adequate  Remedy  at  Law:— Where  the  treasurer  of 

a  city  refuses  to  pay  coupons  due  upon  bonds  out  of  funds  In  the  treasury 
expressly  provided  for  that  purpose  by  the  statute,  and  refuses  to  set 
apart  a  portion  of  tlie  taxes  collected,  as  a  sinking  fund  for  the  payment 
of  bonds  of  the  city,  as  required  by  the  statute,  a  writ  of  mandamuSy  to 
compel  the  performance  of  those  duties,  affords  a  plain,  adequate,  and 
complete  remedy  at  law;  and  a  bill  in  equity  will  not  lie  at  the  suit  of  a 
bondholder,  merely  to  restrain  the  application  of  the  funds,  so  provided,  to 
other  objects  of  city  expenditures,  the  said  bill  not  being  ancillary  to  any 
other  pending  proceeding  at  law  to  obtain  payment.    Id. 

MARRIAGE  CONTRACTS, 
bee  Equity;  Fraud. 

MASTER  AND  SERVANT. 

1.  Liability  op  the  Master  tor  the  Act  of  his  Servant. — A  master  is 
liable  for  the  act  of  his  servant  when  done  within  the  scope  or  general 
course  of  his  employment,  although  done  contrary  to  the  master's  orders. 
Ileinrich  v.  Pullman  Palace  Car  Co.,  80. 

MEXICAN  GRANTS. 

1.  Same — When  Grant  Attached — Mexican  Grant. — Such  congressional 

grant  attached  to  lands  lying  within  the  exterior  limits  of  a  Mexican 
grant,  but  outside  of  the  limits  thereof  as  finally  surveyed,  if  prior  to 
the  date  of  filing  such  plat  in  the  office  of  the  commissioner  of  the 
general  land-office,  the  Mexican  grant  had  been  finally  located.  Southtni 
Pa4:ijic  Railroad  Co.  v.  DulU  506. 

2.  Same — Confirmation   of   Mexican  Grant  under  Act  of  June  14, 

I860.— Under  the  act  of  congress  of  Jnne  14,  1860,  proceedings  for  the 
confirmation  of  a  Mexican  grant  are  in  the  nature  of  proceedings  in  rtm; 
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nnder  sach  act  the  locatioD  of  a  Mexican  grant  becomes  final,  after  the 
pablication  by  the  Burveyor-general  of  the  notice  provided  for  therein, 
in  the  absence  of  any  application  to  have  the  plat  and  sarrey  returned 
to  the  district  court  for  examination.  A  survey  so  made  final  by  pub- 
lication has  the  same  effect  as  a  patent,  and  thereafter  is  in  no  sense 
ftubjudice;  the  jurisdiction  of  the  commissioner  of  the  general  land-office 
is  thereupon  exhausted  as  to  everything  but  the  ministerial  duty  of  issu- 
ing a  patent,  and  any  further  acts  of  his,  such  as  ordering  a  resurvey,  are 
void.  All  lands  outside  of  the  survey,  thus  made  final,  become  public 
lands  of  the  United  States,  and  subject  to  any  other  disposition  nnder 
the  law.     Id, 

3.  Mexican  Grants — Confikmation  and  Patent  Conclusive. — ^The  action 

of  the  proper  authorities  of  the  United  States,  in  confirming  and,  finally, 
locating  Mexican  grants,  is  conclusive  against  the  United  States,  unless 
there  was  fraud  in  the  proceedings:  and  the  fraud  autliorizing  the  patent 
to  be  set  aside,  must  be  fraud  extrinsic,  or  collateral,  to  the  matter  tried 
and  determined;  and  not  matter  upon  which  the  decree  was  rendered. 
United  States  v.  San  Jacinto  Tin  Co.,  639. 

4.  Fraud — Conspiracy  of  Government  Officiai^. — ^The  charges  of  gross 

frauds  and  conspiracy  on  the  part  of  numerous  government  officials  con- 
nected with  the  land  department,  not  sustained,  but  contradicted  by  the 
evidence.    Id. 

5.  Proof  of  Fraud. — Charges  of  gross  frauds,  indiscriminately  made  against 

a  large  number  of  government  officials  of  good  reputation  for  integrity 
and  honor,  should  not  be  regarded  as  established,  without  the  most  con- 
vincing evidence.     Jd. 

6.  Errors  in  Location  of  Mexican  Grants. — Mere  errors  in  location  of 

Mexican  grants,  by  the  officers  to  whom  the  duty  of  locating  them  is, 
exclusively,  assigned,  however  gross,  are  not  subject  to  be  reviewed  by 
the  courts.     Id. 

7.  Laches— Stale  Equities  as  against  the  United  States. — Although 

on  grounds  of  public  policy,  statutes  of  limitations  do  not  run  against  the 
United  States,  and  laches  cannot  be  imputed  to  them;  yet,  the  facility 
with  which  the  truth  could  originally  be  shoi^'n  by  tbem;  the  changed 
condition  of  the  parties,  and  of  the  property,  by  the  lapse  of  time;  the 
difficulty  from  this  cause,  of  meeting  the  objections  which  might,  per- 
haps, at  the  time  have  been  readily  explained;  and  the  acquisition  of  in- 
terests by  third  parties  upon  faith  of  the  decree,  are  elements  which  will 
always  be  considered  by  the  court  in  determining  whether  it  would  be 
equitable  to  grant  the  relief  prayed.  All  the  attendant  circumstajices  of 
each  case  will  be  weighed,  that  no  wrong  be  done  to  the  citizen,  though 
the  government  be  the  suitor  against  him.     Id. 

8.  Where  United  State.s  Nominal  Parties. — Where  the  United  States, 

upon  being  indemnified  against  costs,  allow  private  parties  to  use  their 
name  to  sue  other  private  parties,  and  to  control  and  manage  such  suit 
for  the  private  purposes  of  the  indemnifying  parties,  the  suit  ought  to  be 
regarded  as  the  private  suit  of  the  parties  actually  prosecuting,  controll- 
ing, managing,  and  paying  the  expenses  of  such  suit,  and  the  principles 
relating  to  stale  equities,  applicable  to  private  parties,  should  be  ap- 
plied in  such  suits.     Id, 
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9.  United  Statks  in  Ck)UKT  of  Equity. — Where  the  United  States  comes 

into  a  court  of  equity,  asking  equity,  they  must  do  equity,  and  equity, 
under  the  circumstances  of  this  case,  cannot  now  be  done  in  favor  of  de- 
fendant, should  its  patent  be  annulled.  The  parties  can,  in  no  sense,  be 
placed  in  Rtatu  quo.    Id. 

10.  Lapse  of  Time — Innocent  Porchaser. — The  interests  of  strangers,  pur- 
chasing stock  in  a  corporation,  having  no  actual  notice,  ought  not  to  be 
affected  by  fraudulent  acts  affecting  the  title  to  land,  held  by  the  cor- 
poration, performed  by  parties  organizing  a  corporation,  many  years 
before  the  purchase  of  stock,  and  prior  to  the  creation  of  the  corporation, 
even  in  a  suit  brought  by  the  United  States.  Strangers  purchasing  stock, 
without  actual  notice  of  frauds  affecting  the  title  to  lands  held  by  cor- 
porations, ought  to  be  entitled  to  rely  on  tiie  decrees  of  the  tribunals  of 
the  United  States,  affirming  such  titles.     Id. 

11.  The  Practice  of  Allowing  One  Set  of  Private  Parties,  for  their  own 
purposes,  upon  indemnifying  the  United  States  against  costs,  to  use 
the  name  of  the  United  States  for  the  purpose  of  litigating  with  other 
parties,  considered  and  deprecated.     Id. 

MINING  CX.AIMS  AND  LAWS. 

1.  Pleading — Sufficiency  of  Answer. — An  answer  which  clearly  puts  in 

issue  the  material  allegations  of  the  complaint  is  sufficient.  It  need  not 
controvert  immaterial  matter.  Bay  State  Silver  Mining  Co,  v.  Brown, 
243. 

2.  Mining  Law — Adverse  Claim. — In  a  suit  brought  under  section  2.326, 

U.  S.  R.  S.,  to  determine  the  right  of  possession  of  an  adverse  mining 
claim,  tlie  title  of  each  party  to  the  disputed  premises  is  brought  in  ques- 
tion, and  each  party  roust  make  proof  of  his  title  thereto  before  he  can 
ask  a  judgment  in  his  favor.     Id. 

3.  Bktter  Title. — In  such  6uit  the  better  title  must  prevail,  and  judgment 

be  for  the  party  establishing  that  better  title.     Id. 

4.  Failure  of  Proof. — Where  neither  party  establishes  title  to  the  ground 

in  controversy,  judgment  cannot  be  for  either  party,  and  the  suit  must 
be  dismissed.     Id. 

5.  PREhUMPTiONS  OF  Fact. — In  suits  of  this  nature,  no  presumptions  of  fact 

as  to  title  arise.  Title,  right  of  possession,  or  forfeiture  are  facts  to  be 
established  by  the  evidence.     Id, 

MINERAL  LANDS. 

1.  Timber  on  Mineral  Lands  in  California. — The  provision  of  the  act  ot 
June  3,  187S  (20  Stats.  88),  giving  permission  to  the  residents  of  Colo- 
rado, Nevada,  the  territories  therein  named,  *'aud  other  mineral  districts 
of  the  United  States,"  to  cut  timber  for  certain  purposes  upon  the  min- 
eral lands  therein,  does  not  apply  to  California.  The  subject  of  cutting 
timber  on  the  public  lands  within  such  state  is  regulated  and  restricted 
by  the  act  of  the  same  date  (Id.  89),  especially  applicable  to  California. 
This  result  follows  whether  such  acts  are  regarded  as  one,  or  se^mrate 
enactments.     United  States  v.  Bt^jamin^  264. 

See  Public  Lands. 
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MORTGAGES. 

1.  Taxation  of  Mortoaobs.— The  act  of  1882  (Sess.  Iaws,  64)  ia  the  first  and 

only  act  providing  for  the  taxation  of  mortgages  as  things  or  property; 
but  prior  to  that  time  a  solvent  debt,  whether  secured  by  mortgage  or 
not,  was  taxable  as  personal  property.  Dundee  etc,  Co,  v.  School  Distriei, 
62. 

2.  A  Mortgage  of  Certain  Propertt  of  a  Corporation,  held  to  be  cre- 

ated by  a  sheriff's  sale,  and  certain  contracts  made  by  the  defen<lant 
with  two  of  the  directors  of  the  corporation,  in  their  names,  bat  for  the 
benefit  of  the  corporation.     Pioneer  Gold  Mining  Co,  v.  Better,  84. 

3.  In  a  Suit  bt  the  Corporation  to  Redeem  from  such  mortgage,  the 

directors  who  made  the  contracts  are  not  necessary  or  indispensable  par- 
ties, where  they  claim  no  individual  interest,  and  no  relief  is  asked 
against  them.     Jd. 

4.  Mortgage  cf  Corporate  Property — Contract  with  Directors. — A 

mortgage  of  certain  property  of  a  corporation  held,  upon  a  review  of  the 
evidence,  to  have  been  created  by  a  sheriff's  sale,  and  certain  contracts 
made  by  the  defendant  with  two  of  the  directors  of  the  corporation,  in 
their  name,  but  for  the  benefit  of  the  corporation.     Jd. 

5.  Deed  when  a  Mortgage— Parol  Evidence  Admi&sible  to  Show. — 

Parol  evidence  is  admissible  to  show  that  a  written  instrument  was  in- 
tended as  a  mortgage,  not  for  the  purpose  of  contradicting  or  varying  its 
terms,  but  to  raise  an  equity  superior  to  it,  and  to  give  it  effect  accord- 
ing to  the  true  intent  and  purpose  of  the  parties.     Id, 

6.  Mortgage  how  Created — Personal  Obligation  of  Mortgagor  not 

Necessary. — A  mortgage  may  be  created  as  well  without  as  with  an  ac- 
companying personal  obligation  of  the  mortgagor  to  pay  the  debt  secured, 
or  attempted  to  be  secured  thereby.  In  the  one  case  the  property  alone 
is  charged  with  the  lien,  in  the  other  the  mortgagee  has  the  additional 
security  of  the  personal  obligation  of  the  mortgagor.  And  a  mortgage 
debt  chargeable  only  against  certain  property  is,  in  effect,  a  debt  with 
limited  means  of  satisfaction  or  enforcement.     Id. 

7.  The  Same — Conditional  Sale. — Where  there  is  doubt  whether  a  trans- 

action was  intended  to  be  a  conditional  sale  or  a  mortgage,  equity  will 
hold  it  to  be  a  mortgage.     Id. 

8.  The  Same — Mortgagor's  Right  of  Redemption,  when   not    Lost. 

The  right  of  a  mortgagor  to  redeem  from  a  mortgage  is  not  limited  by  a 
strict  performance,  or  tender  of  performance,  on  his  part,  upon  the  very 
day  his  mortgage  becomes  due.     Id. 

0.  Federal  will  Follow  State  Courts  in  Construing  Civil  Code. — In 

giving  effect  to  a  mortgage  executeil  under  the  provisions  of  the  Cali- 
fornia civil  code,  the  courts  of  the  United  States  will  be  guided  by  the 
construction  put  upon  such  provisions  by  the  supreme  court  of  California. 

Id, 

See  Constitutional  Law;  Taxation. 

MUNICIPAL  BONDS. 

1.  No  Action  Maintainable  on  the  Municipal  Bonds  of  Sacramento 

Issued  under  Charter  of  1858. — The  city  of  Sacramento  being  Iarg«jly 
indebted,  its  charter  of  1858  provided  for  the  funding  of  such  indebted- 
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Des8  by  the  issue  of  boDds,  bearing  interest  at  six  per  cent  to  the  credi- 
tors who  should  surrender  their  former  evidences  of  indebtedness  and 
accept  these  bonds  in  place  thereof.     This  charter  provided,  among  other 
things,  that  **none  of  the  claims  herein  specified  shall  be  liquidated  or 
paid  except  in  the  manner  herein  specified;"  also,  that  **the  city  shall 
not  be  sued  in  any  action  whatever,  nor  shall  any  of  its  lands,  buildings, 
improvements,  property,  franchises,  taxes,  revenues,  actions,  choses  in 
action,  and  effects  be  subject  to  any  attachment,  levy,  or  sale,  or  any 
process  whatever,  either  mesne  or  final."    It  further  provided  that  the 
city  government  should  levy  an  annual  tax  of  one  per  cent  on  taxable 
property  for  municipal  purposes,  and  that  of  the  tax  thus  levied  and  of 
other  revenues  specified  there  should  be  annually  set  apart  and  appro- 
priated "fifty-five  per  cent  to  an  interest  and  sinking  fund,  which  shall 
be  applied  to  the  payment  of  the  annual  interest  and  the  final  redemption 
of  the  bonds  issued  for  the  city  indebtedness,  in  accordance  with  the  pro- 
visions of  this  act;"  with  a  further  provision  that  the  interest  and  princi- 
pal of  all  these  bonds  should  be  paid  from  this  interest  and  sinking  fund. 
In  1863  tliis  charter  of   185S  was  repealed,  and  another  charter  was 
adopted,  which  re-enacts  all  of  the  provisions  above  recited  without  any 
matenal  change.     The  plaintiff  is  the  holder  of  bonds  of  the  city  issued 
in  pursuance  of  the  charter  of  1858,  and  he  brings  a  suit  against  the  city 
to  recover  the  amount  of  the  unpaid  and  overdue  interest  coupons  of  such 
bonds.     Heldy  that  the  parties  who  surrendered  their  prior  evidences  of 
indebtedness  and  took  these  bonds,  took  them  under  the  provisions  of 
the  charter  of   1858,  which  was  a  contract  made  between  the  city  and 
them,  to  the  effect  that  the  bonds  should  be  collected  and  paid  only  in  the 
particular  manner  therein  specified,  and  in  no  other,  and  that  the  city 
should  not  be  liable  to  be  sued;  and  that  such  contract  was  made  upon  a 
valuable  consideration  of  advantage  moving  to  both  parties,  and  was  valid 
and  binding;  and  therefore  no  action  can  be  maintained  by  the  holders  of 
said  bonds,  against  the  city,  to  recover  the  amounts  unpaid  and  overdue 
thereon.     If  the  provision  of  the  state  constitution,  making  all  corpora- 
tions liable  to  be  sued  like  natural  persons,  has  any  application  to  muni- 
cipal corporations,  it  had  been  waived  by  the  bondholders.    Kennedy  v. 
Vity  of  Sacramejito,  29. 
2.  Mandamus  the  Bkmedt. — It  seems  the  proper  and  only  remedy  of  the 
bondholders  is  by  mandamus  against  the  city  treasurer  to  compel  him  to 
pay  the  interest  out  of  the  fund  in  his  hands;  or,  if  there  is  no  such  fund, 
then  by  mandamus  against  the  city  government  to  compel  them  to  raise 
and  appropriate  the  fund  by  taxation,  as  directed  by  the  original  charter 
of  1858.     The  provision  of  that  charter  being  a  part  of  the  contract  be- 
tween the  city  and  the  bondholder,  for  his  benefit,  its  repeal  by  the  legis- 
lature would  be  nugatory.    Id. 

See  Mandamus. 

NEGLIGENCE. 

1.  Liability  of  Attorney  on  Examination  of  Title  to  Real  Property. 
A  applied  to  a  money-lender  for  a  loan  of  three  thousand  dollars,  and 
offered  his  note  therefor,  secured  by  a  mortgage  on  certain  real  property; 
B,  the  attorney  of  the  money-lender,  examined  the  title  to  the  real  prop- 
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erty  and  fumiahed  the  latter  a  oertiiicate  to  the  effect  that  B's  title 
good  and  the  property  uuincumbered,  and  thereupon  the  loan  was  made 
on  the  terms  proposed;  sulwequently,  and  before  the  maturity  of  the  note, 
it  was  assigned  to  the  plaintiff,  who  enforced  the  mortgage  and  sold  the 
property,  when  it  was  found  that  it  was  incumbered  by  a  prior  mortgage, 
so  that  the  plaintiff  did  not  realize  the  amount  of  his  debt  by  four  thou- 
sand seven  hundred  and  ninety-four  dollars  and  thirty -five  cents:  thlcL, 
that  there  was  no  privity  of  contract  between  A  and  the  plaintiff^  and 
that  he  was  not  liable  to  the  latter  for  the  loss.    Dundee  etc  Co.  v. 
Ilughest  144. 
2.  CoNTRiBrTORT   Neolioence. — What  is  known  as  "contributory  negli- 
gence "  is  a  defense;  and  therefore,  iu  an  action  by  a  servant  against  his 
master,  to  recover  damages  for  an  injury  to  the  person  sustained  while 
in  the  employment  of  the  latter,  the  plaintiff  need  not  allege  that  hia 
own  negligence  did  not  contribute  to  the  result.     Conroy  v.  Ortgon  Con- 
9trwUioH  Co,,  630. 

PARTIES. 

1.  In  A  Suit  bt  the  Ck>RPORATiOK  to  Redeem  from  such  mortgi^,  the 
directors  who  made  the  contracts  are  not  necessary  or  indispensable  par- 
ties, where  they  claim  no  individual  interest,  and  no  relief  is  asked 
against  them.     Pioneer  Oold  Alining  Co,  v.  Baker,  84. 

PATENT  AND  PATENT  RIGHTS. 

1.  Inoperative  Patent — Reissues. — A  patent  need  not  be  inoperative  in  its 

entirety  to  entitle  the  patentee  to  aYeissue.  If  it  be  inoperative  in  p.irt, 
so  as  not  to  secure  all  that  the  inventor  is  entitled  to  claim,  and  what 
he  is  entitled  to  claim  appears  in  his  specifications,  it  is  inoperative 
within  the  meaning  of  the  provisions  of  the  statute,  and  entitles  the  pat- 
entee to  a  reissue  in  such  form  as  to  cover  his  entire  invention.  Giant 
Pomler  Co,  v.  Nitro  Powder  Co.^  23. 

2.  Fratd  in   REissrE  is  a  Question   for  the  Patent-office. — Whether 

a  patentee  innocently,  or,  fraudulently,  seeks  a  reissue  of  his  patent,  is  a 
question  of  fact  for  the  officers  of  the  patent-office  alone  to  determine; 
and  their  decision  is  conclusive  in  a  collateral  attack  upon  the  patent.    Id, 

3.  Rkissues  in  Identical  Language  of  a  Prior  Patent  Valid. — The 

owner  of  patent  78,317  surrendered  it,  and  obtained  a  reissue  in  patent 
No.  5,619.  The  latter  was  surrendered,  and  reissued  in  patent  No.  5,799, 
for  the  purpose  of  correcting  a  clerical  error.  Reissue  No.  5,799  was 
held  by  the  circuit  court  of  the  ninth  circuit  to  be  void,  as  embracing 
more  than  was  shown,  or  claimed,  in  the  original  patent.  There  were  con- 
flicting decisions  in  different  circuit  courts  upon  the  validity  of  the  last 
reisKue.  After  it  had  been  adjudged  void,  the  owner  surrendered  patent 
No.  5,799,  and  procured  another  reissue  in  the  identical  language  of  origi- 
nal  patent  No.  78,317:  Held^  that  the  last  reissue  is  not  void,  under  the 
circumstances,  in  consequence  of  its  being  in  the  identical  language  of 
the  original  patent.     /(/. 

4.  Plea  should  Presknt  a  Single  Issue. — The  object  of  a  plea,  is,  to  pre- 

sent and  try  a  single  issue,  which  may  decide  the  suit,  without  putting 
the  parties  to  the  expense  of  trying  all  the  issues  in  the  case.  But  one 
issue  can  be  presented  by  plea,  without  leave  of  the  courts  and,  in  a  suit 
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upon,  a  patent,  the  court  will  not,  ordinarily,  permit  a  party  to  present  and 
try  upon  pleaa,  all  the  isBues  that  can  be  raised,  except  the  single  issue  as 
to  infringement.  Id, 
£.  Patent  for  "Revolvino  Dip-net." — The  patent  issued  to  Thornton 
F.  Williams  on  August  2,  1881,  and  numbered  245,251,  for  an  "improve- 
ment in  revolving  dip-nets,"  declared  void  for  want  of  both  invention 
and  novelty,  the  same  having  been  invented  and  put  iu  operation  by 
Samuel  Wilson  at  the  Cascades  of  the  Columbia  in  the  spring  of  1879, 
from  which  machine  the  said  Williams,  in  the  fall  of  that  year  and  the 
spring  of  1880,  constructed  his  *' revolving  dip-net."  Williams  y,  Mc- 
Cord,  117. 

6.  NoncE  OF  Special  Matter  under  Section  4920  Revised  Statutes. — 

Notice  of  special  matter  in  an  action  for  the  infringement  of  a  patent  is 
not  a  pleading,  and  instead  of  being  put  in  the  answer,  should  be  served 
on  the  a<l verse  party.     Cottier  v.  Stimsonj  212. 

7.  Special  Plea  in  Action  for  Infringement. — Special  matters  which 

may  be  given  in  evidence  under  the  general  issue,  and  a  notice  in  such 
action,  may  also  be  pleaded  specially;  but  special  pleas  must  conform  to 
the  code  of  civil  procedure.     Id, 

8.  The  Eastmond  Patent,  No.  171,926,  January  U,  1876.— Neither  the 

Holt  patent,  No.  147,266,  issued  February  10,  1874,  nor  "A  Treatise  on 
Ventilation,"  written  by  Lewis  W.  Leeds,  and  printed  by  John  Wiley  & 
Sous,  New  York,  1871,  anticipated  the  invention  of  Elbert  Eastmond, 
entitled  in  the  application  for  a  patent,  made  September  22,  1875,  **  Im- 
provement in  Ventilating  Water-closets."    Id. 

9.  Damages. — The  amount  of  the  royalty  charged  and  paid  for  the  use  of  the 

invention  taken  as  the  measure  of  damages  for  an  infriugement  of  the 
patent  therefor.     Id, 

10.  Patentee  most  Mark  Patented  Articles— Section  4900  Revised 
Statutes  Construed. — The  patentee  having  put  his  patented  article 
upon  the  market  without  marking  it  **  patented,"  as  required  by  section 
4900,  revised  statutes,  defendant,  without  notice  of  the  patent,  from  time 
to  time  for  a  number  of  years  infringed  it.  In  1875,  while  making  a 
steam-condenser  having  in  it  the  patented  article,  he  was  notified  for  the 
first  time  that  it  was  patented,  whereupon  he  immediately  offered  to  pay 
the  established  royalty  for  all  the  patented  article  he  had  already  intro- 
duced into  that  condenser,  and  for  enough  more  to  finish  it,  but  the  pat- 
entee refused  to  accept  the  offer  unless  defendant  would  pay  the  entire 
royalty  for  all  previous  infringements  made  without  notice  of  the  patent, 
which  defendant  refused  to  do.  Defendaut  thereupon  finished  that  con- 
denser, using  sufficient  of  the  patented  article  for  that  purpose,  but  did 
not  otherwise  infringe  the  patent  after  notice.  Ileld^  that  defendant  was 
only  liable  for  the  infringement  arising  from  the  making  and  selling  the 
condenser  finished  after  receiving  actual  notice  of  the  patent.  Allen  v. 
Deacon,  210. 

11.  Patknt — Infringement. — A  patent  for  an  improvement  in  the  manufac- 
ture of  boots,  consisting  of  an  inside  counter-protector,  at  the  back  of  the 
boot,  the  sides  of  which  extend  over  and  beyond  the  eye-seams,  at  the 
sides  of  the  boot,  and  fastened  by  a  row  of  stitching  beyond  the  eye- 
seams,  covering  and  protecting  them,  is  not  infringed  by  an  outside 
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connter-protector  extending  into,  and  fastened  in  lapped  seams,  at  the 
sides  of  the  boot,  and  not  extending  beyond,  and  not  fastened  by  stitch- 
ing outside  the  lapped  seams.     Buckingham  v.  Porter,  289. 

12.  Patent  No.  214,684,  Anticipated.— That  part  of  the  claim  of  patent  No. 
214,684,  represented  by  figure  11  in  the  drawings  annexed  to  the  patent, 
consisting  of  an  outside  counter-protector  with  its  lateral  ends  extended 
to  the  side-seams  of  the  boot,  inserted  in  the  side-seams  formed  by  doa* 
bling  down  the  back  and  front  leathers  of  the  boot,  either  with  or  without 
a  wtslt,  and  stitching  all  together  in  forming  the  seams,  is  old,  and  on 
that  ground,  the  patent  is  void  as  to  that  part  of  the  claim,  being  the 
only  part  infringed,  by  a  boot  having  an  outside  counter-protector 
extended  into  and  similarly  fastened  in  its  lapped  side-seams  only.    Id. 

13.  State  op  the  Art. — ^The  claim  of  a  patent  must  be  construed  in  the  light 
of  the  state  of  the  art.     Id. 

14.  Procesh  an  Invention  Distinct  tro)^ Mechanism  Producing  the  Pro- 
CEH8. — A  process  by  which  a  new  result  is  obtained  is  a  different  thing 
from  the  mechanism  by  which  it  is  carried  out,  and  is  a  distinct,  sever* 
able,  and  independent  patentable  invention.  Scrivner  v.  Oakiand  Ga4 
Co.,  390. 

15.  Reissite  Enlarging  the  Patent  after  Long  Delay  Void. — ^The  original 
patent  was  for  the  mechanism  by  which  a  new  and  useful  result  was 
produced.  The  patent,  after  eleven  years*  delay,  was  reissued  in  such 
form  as  to  embrace  a  claim  for  the  process  as  well  as  for  the  mechanical 
means,  by  which  the  process  was  carried  out.  HeUl,  that  the  reissued 
patent  for  the  process  is  void.     Id, 

PERJURY. 

1.  Subornation  of  Perjury,  Indictment  for. — ^To  sustain  an  indictment 

for  procuring  a  person  to  commit  perjury,  it  is  necessary  that  perjury  has 
in  fact  been  committed.  It  cannot  be  committed  unless  the  witnem 
swears  to  what  was  false  wilfully  and  knowingly.  Consequently,  the 
indictment  must  aver,  not  only  that  the  statements  made  by  the  witness 
were  false  in  fact,  and  that  he  knew  them  to  be  false,  but  also  that  the 
party  procuring  him  to  make  those  statements  knew  that  they  would  be 
intentionally  and  wilfully  false  on  the  part  of  the  witness,  and  thus  that 
the  crime  of  perjury  would  be  committed  by  him.  United  Stales  v. 
ErcuiH,  133. 

2.  Perjury— Timber-culture  Act— Oath— Who  can  Administer.  —  To 

make  a  party  liable  to  prosecution  for  perjury  in  a  United  Stat<»s  court,  it 
does  not  matter  that  the  oath  taken  by  him  when  endeavoring  to  benefit 
by  tlie  "  timber-culture  act "  was  taken  before  an  officer  authorized  by  a 
state,  rather  than  one  authorized  by  the  United  States,  to  administer 
oaths.     United  States  v.  Mwlison,  220. 

See  Fraud. 

PILOT. 

See  Salvage. 

PLEADING. 
1.  Pleading — Sufficiency  of  Answer. — An  answer  which  clearly  puts  in 
issue  the  material  allegations  of  the  complaint  is  sufficient.     It  need  not 
controvert  immaterial  matter.     Sileer  Mining  Co,  v.  Brown,  243. 
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2.  Denial  of  Knowledge  ob  Information. — A  defendant  is  not  bound  to 

inform  himself  concerning  the  truth  of  an  allegation,  of  which,  before 
answering  the  same,  he  never  had  any  knowledge;  and  a  denial  of  any 
knowledge  or  information  thereof  is  a  sufiBcient  denial,  and  will  not  be 
stricken  out  as  sham,  unless  it  plainly  appears  that  the  same  is  false. 
Ortgonian  Bailway  Co,  v.  Oregon  Rculway  and  Navigation  Co.,  464. 

3.  Fbivolous  Pleading. — A  frivolous  answer  or  defense  is  one  which  con- 

tains nothing  that  affects  the  plaintiff's  case,  and  may  be  stricken  out  on 
motion;  but  a  motion  to  strike  out  for  frivolousness  is  not  well  taken  if 
any  of  the  matter  iuclnded  in  it  is  material,  if  true.     Id, 

4.  Plea  in  Bab  ob  Abatement. — In  an  action  by  a  corporation  on  a  con- 

tract, a  denial  of  its  corporate  existence  goes  not  only  to  the  disability 
of  the  plaintiff,  but  to  the  cause  of  action  also,  and  is  therefore  a  plea  or 
defense  in  bar  of  the  action,  and  will  be  so  considered,  unless  expressly 
pleaded  in  abatement.     Id, 

5.  Estoppel  by  Contract. — A  party  who  contracts  with  a  corporation,  as 

such,  is  thereby  estopped,  in  an  action  on  such  contract,  to  deny  its  cor- 
porate existence  or  power  to  make  such  contract;  but  in  case  such  want 
of  existence  or  power  is  pleaded  as  a  defense  to  such  action,  the  corpora- 
tion must  claim  the  benefit  of  the  estoppel  on  the  record,  or  the  same 
will  be  considered  waived.  Id, 

6.  Pleading  an  Estoppel. — When  the  matter  constituting  the  estoppel — 

the  contract — does  not  appear  in  the  previous  pleadings,  it  must  be  set 
up  by  replication;  but  where  the  same  does  so  appear,  the  estoppel  must 
be  raised  by  demurrer.     Id. 

7.  RsTOPPEL  TO  Dent  Corpobate  Existence  ob  Poweb. — A  person  con- 

tracting with  an  ostensible  corporation  to  do  an  act  not  prohibited  by  law 
is  estopped,  in  an  action  by  said  corporation  on  said  contract,  to  deny  the 
existence  of  the  corporation  or  its  power  to  enter  into  such  contract.  Id, 

8.  In  Abatement  ob  Bar. — The  want  of  corporate  existence  may  be  pleaded 

in  abatement  or  bar;  but  the  want  of  capacity  to  sue  in  a  particular  case 
must  be  pleaded  in  abatement.     Id, 

9.  Plea  of  AutbefoIs  Acquit. — B.  and  A.  were  indicted  in   the  United 

States  court  for  the  crime  of  manslaughter,  committed  in  killing  Indian 
William  on  the  Umatilla  reservation,  and  pleaded  to  the  indictment  a 
former  acquittal,  from  which  plea  it  appeared  they  had  been  indicted  and 
tried  in  the  state  court  for  the  murder  of  said  Indian  and  acquitted,  to 
which  plea  there  was  a  demurrer:  Heidi  That  the  crime  of  which  the  de- 
fendants were  acquitted  in  the  state  court  was  not  the  same  as  that 
chargt;d  in  the  indictment  in  the  United  States  court,  and  therefore  the 
plea  was  bad.     United  States  v.  Barnhart,  491. 

10.  **  On  ob  About"  a  Cektain  Day. — In  an  action  for  an  injury  to  the  per- 
son arising  from  the  negligence  of  the  defendant,  it  was  alleged  in  the 
complaint  that  the  injury  occurred  **on  or  about"  a  certain  day:  Held, 
that  this  was  not  a  statement  of  any  distinct  day  or  time,  and  therefore 
it  did  not  appear  from  the  complaint  that  the  action  was  barred  by  lapse 
of  time;  and  such  defense,  if  made  at  all,  must  be  made  by  answer. 
Conroy  v.  Oregon  Construction  Co,,  630. 

11.  Time  in  Pleading. — When  time  is  not  an  essential  element  of  the  cause 
of  action,  under  the  code,  a  dennirrer  will  not  lie  to  a  complaint  for  want 
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of  A  date  to  a  material  fact  alleged  therein,  but  the  remedy  for  sach 
omissioD  is  a  motion  to  make  more  definite  and  certain  in  this  respect; 
and  if  it  appears  on  the  face  of  such  amended  complaint  that  the  action  is 
barred  by  lapse  of  time,  the  defense  may  be  then  made  by  demurrer.  Id. 

12.  Suit  IN  United  States  Courts — Av£rmb;«t  of  Citizenship  of  Parti^^ 
An  allegation  in  the  introductory  part  of  a  bill  in  equity,  brought  in  tiie 
circuit  court  of  the  United  States,  as  follows:  *'To  the  honorable  the 
judges  of  the  circuit  court  of  the  United  States,  ninth  circuit,  district 
of  California,  A  B  of  the  city  of  Virginia,  state  of  Nevada,  and  a  citi- 
zen  of  the  state  of  Nevada,  brings  this  his  bill  against  C  D,  of  the  city 
and  county  of  San  Francisco,  state  of  California,  and  a  citizen  of  the 
state  of  California,  and  thereupon,  your  orator  complains  and  says,'* 
etc.,  is  a  sufficient  averment  of  the  citizenship  of  the  parties  to  give  the 
court  jurisdiction.     Sharon  v.  Hill,  No,  5,  634. 

13.  Ekfkct  of  Adjudication  of  a  Plea  in  Abatement— Detkrmisatios 
Conclusive. — Where  a  plea  in  abatement  to  the  jurisdiction  of  the  cir- 
cuit court,  for  want  of  proper  citizenship,  replied  to  by  complainant,  has 
been  regularly  adjudged  false,  and  overruled  by  the  court  on  that  ground; 
and  an  answer  to  the  merits  has  been,  subsequently,  filed,  in  which, 
among  other  denials,  the  allegation  of  the  citizenship  of  the  complainant 
is  agaiu  denied,  the  issue  as  to  citizenship  has  been,  conclusively,  deter- 
mined  on  the  plea  in  abatement;  and  it  is  not  open  to  further  investiga- 
tion, cither  collaterally  upon  affidavits,  or  upou  the  general  answer  to 
the  merits  in  any  subsequent  stage  of  the  case.  Sharon  v.  HiU,  xVo.  4, 
666. 

14.  Cask  in  Judgment. — The  bill  alleged  complainant  to  be  a  citizen  of 
Nevada,  and  the  defendant  a  citizen  of  California.  Defendant  filed  a 
plea  to  the  jurisdiction  in  abatement,  alleging,  that  complainant  was,  at 
the  commencement  of  the  suit,  and,  he  now  is,  a  citizen  of  California 
and  not  Nevada.  Complainant  filed  a  replication  taking  issue  on  the 
plea.  The  court,  upon  a  hearing  of  the  issue,  adjudged  the  plea  false 
and  overruled  it  on  that  ground.  Defendant  then  filed  an  answer  to  the 
merits,  in  which  she,  also,  among  other  denials,  denied  the  allegation  in 
the  bill  as  to  the  complainant's  citizenship,  to  which  there  was  a  replica- 
tion, and  the  parties  proceeded  to  take  testimony.  Held,  that  the  deter- 
mination of  the  issue  as  to  citizenship  on  the  plea  in  abatement,  is  con- 
clusive in  the  case,  and  that  that  issue  is  not  open  to  further  investigation 
upon  affidavits  in  the  progress  of  the  case,  nor  upon  the  denials  in  the 
general  answer  to  the  bill  on  the  merits.     Id. 

See  Equity;  Abatement. 

PRACTICE. 

1.  Right  to  Appear  Spectally. — A  defendant  in  an  action  upon  whom  a 

summons  has  been  served  illegally  may  api>ear  therein  specially  for  the 
purpose  of  haviug  such  illegal  service  set  aside;  and  there  is  nothing  in 
sections  61  and  520  of  the  Oregon  code  of  civil  procedure  restrictive  of 
such  right.     Lung  Chuwj  v.  Northern  Par.ijic  Railway  Co,y  17. 

2.  Action  in  National  Courts. — Subdivision  1  of  section  54  of  said  code, 

when  applied  to  actions  in  the  national  courts,  must  be  construed  as  if 
the  word  *' county  "  read  "district."     Id. 
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3.  Corporation — Service  of  Summons  on. — In  an  action  against  a  corpo- 

ration in  the  United  States  circuit  court  for  the  district  of  Oregon,  if  the 
summons  is  served  under  said  subdivision  1  of  section  54,  on  any  agent 
of  the  defendant  other  than  its  presi(^ent,  secretary,  cashier,  or  matiag- 
A  ing  agent,  unless  it  appears  that  the  cause  of  action  arose  in  the  district, 
such  service  is  illegal,  and  will  be  set  aside  on  the  application  of  the  de- 
fendant.    IcL 

4.  Cause  of  Action — When  and  where  It  Arises.— A  cause  of  action 

given  by  statute  to  an  administrator  to  recover  damages  for  the  death  of 
liis  intestate  arises  out  of  such  death  and  where  it  occurred,  and  not  the 
appointment  of  the  administrator  or  the  place  where  it  was  made.    Id, 

5.  Denial  of  Knowledge  or  Information. — A  defendant  is  not  bound  to 

inform  himself  concerning  the  truth  of  an  allegation,  of  which,  before 
answering  the  same,  he  never  had  any  knowledge;  and  a  denial  of  any 
knowledge  or  information  thereof  is  a  sufficient  denial,  and  will  not  l>e 
stricken  out  as  a  sham,  unless  it  plainly  appears  that  the  same  is  false. 
Oregonian  BaUway  Co.  y.  Oregon  Bailway  and  Navigation  Co.,  464. 

6.  Frivolous  Pleading. — A  frivolous  answer  or  defense  is  one  which  con- 

tains nothing  that  affects  the  plaintiff's  case,  and  may  be  stricken  out  on 
motion;  but  a  motion  to  strike  out  for  frivolonsness  is  not  well  taken  if 
any  of  the  matter  included  in  it  is  material,  if  true.    Id, 

7.  Plea  in  Bar  or  Abatement. — In  an  action  by  a  corporation  on  a  con- 

tract, a  denial  of  its  corporate  existence  goes  not  only  to  the  disability 
of  the  plaintiff,  but  to  the  cause  of  action  also,  and  is  therefore  a  plea  or 
defense  in  bar  of  the  action,  and  will  be  so  considered,  unless  expressly 
pleaded  in  abatement.     Id, 

8.  Estoppel  by  Contract. — A  party  who  contracts  with  a  corporation,  as 

such,  is  thereby  estopped,  in  an  action  on  such  contract,  to  deny  its  cor- 
porate existence  or  power  to  make  such  contract;  but  in  case  such  want 
of  existence  or  power  is  pleaded  as  a  defense  to  such  action,  the  corpora- 
tion must  claim  the  benefit  of  the  estoppel  on  the  record,  or  the  same 
will  be  considered  waived.     Id, 

9.  Pleading  an  Estoppel. — "When  the  matter  constituting  the  estoppel — 

the  contract — does  not  appear  in  the  previous  pleadings,  it  must  be  set 
up  by  replication;  but  where  the  same  does  so  appear,  the  estoppel  must 
be  raised  by  demurrer.     Id, 

10.  Estoppel  to  Deny  Corporate  Existence  or  Power. — A  person  con 
tracting  with  an  ostensible  corporation  to  do  an  act  not  prohibited  by 
law  is  estopped,  in  an  action  by  said  corporation  on  said  contract,  to  deny 
the  existence  of  the  corporation  or  its  power  to  enter  into  such  contract. 
Id, 

11.  In  Abatement  or  Bar. — The  want  of  corporate  existence  may  be  pleaded 
in  abatement  or  bar;  but  the  want  of  capacity  to  sue  in  a  particular  case 
must  be  pleaded  in  abatement.    Id, 

PROCESS. 
See  Practice. 

PROOF  AND  PRESUMPTIONS. 

1.  Mining  Law — Adverse  Claim — ^In  a  suit  brought  under  section  2320, 
U.  S.  R.  S.,  to  determine  the  right  of  possession  of  an  adverse  mining 
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claim,  the  title  of  each  party  to  the  disputed  premises  is  brought  in  qnes- 
tion,  aad  each  party  must  make  proof  of  his  title  thereto  before  he  can 
ask  a  judgment  in  his  favor.    Silver  Mining  Co.  v.  Brown,  243. 

2.  Better  Titlk. — In  such  suit  the  better  title  must  prevail,  and  judgment 

be  for  the  party  establishing  that  better  title.     Id. 

3.  Failure  of  Proof. — Where  neither  party  establishes  title  to  the  gronncT 

in  controversy,  judgment  caimot  be  for  either  party,  and  the  suit  most 
be  diasmissed.     Id, 

4.  Presumptions  of  Fact. — In  suits  of  this  nature,  no  presumptions  of  fact 

as  to  title  arise.  Title,  right  of  possession,  or  forfeiture  are  facts  to  be 
established  by  the  evidence.     Id» 

PUBLIC  LANDS. 

1.  Right  in  Public  Lands  not  Initiated  by  Trespass. — No  right  to  locate 

and  purchase  a  portion  of  "mineral  land,"  as  a  part  of  the  public  do- 
main, can  be  initiated  by  an  intrusion,  against  the  will  of  the  occupant, 
upon  lands  enclosed  by  a  fence,  and  in  the  actual  possession,  occupation, 
and  use  of  another  claiming  title  under  a  patent  of  the  United  States 
covering  the  land,  issued  under  the  acts  of  congress  of  July  1,  1862  (12 
Stats.  489),  and  July  2,  1864  (13  Id.  356),  granting  lands  to  the  Central 
Pacific  Railroad  Company  to  aid  in  the  construction  of  its  road.  CovctU 
v.  Lammuy,  246. 

2.  United  States  Patent  Conclusive  on  Collateral  Attack.— A  patent 

issued  to  the  Central  Pacific  Railroad  Company  under  said  acts,  regular 
in  form,  by  the  proper  officers,  to  "alternate  sections  of  land  designated 
by  odd  numbers,"  within  the  limits  of  the  congressional  grant,  cannot 
be,  collaterally,  attacked  by  an  intruder  upon  the  actual  possession  of 
the  grantee  of  the  patentee,  occupying  and  claiming  title  under  the 
patent.     Id. 

3.  Trespasser  upon  Actual  Possession  of  Land. — An  intruder  upon  the 

actual  possession  of  another,  of  lands  held  and  claimed  by  the  occupant 
under  a  patent  from  the  United  States,  regular  upon  its  face,  issued  under 
the  said  acts  of  congress  granting  lauds  to  the  Central  Pacific  Railroad 
Company,  does  not  occupy  a  position,  that  entitles  him,  collaterally,  to 
call  in  question  the  validity,  or  effect  of  the  patent,  in  a  suit  by  the 
party  in  possession  holding  title  under  the  patent,  to  restrain  the  com- 
mission of  trespasses  in  the  nature  of  waste.     Id. 

4.  Exception  of  Mineral  Lands  in  Patent. — The  fact,  that  the  patent 

issued  under  said  acts  of  congress,  contains  a  clause  not  required  by  the 
acts  to  be  inserted  in  the  patent,  '*  excluding  and  excepting  all  'mineral 
lands,'  should  any  be  found  to  exist  in  the  tracts  described  in  the  fore- 
going," does  not  change,  or  affect  the  rule,  that  an  intruder  on  the  actual 
possession  of  the  grantee  in  a  patent,  claiming  title  under  the  jMitent 
cannot  assail  the  patent,  collaterally,  in  a  suit  between  such  grantee  and 
intruder.  Id. 
6.  Patent  Conclusive  of  Patentability  on  Collateral  Attack. — A  pat- 
ent, in  all  respects  regular  upon  its  face,  issued  by  the  proper  officers 
under  said  acts  of  congress,  even  though  containing  a  clause  excluding 
and  excepting  such  lands,  as  shall  be  found  to  be  mineral,  is  conclusive 
evidence  upon  a  collateral  attack,  that  the  lands  are  not  mineral,  and 
that  they  are  properly  included  in  the  patent.    Id, 
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6.  Case  in  Judgment. — On  June  27>  1867,  a  patent,  in  all  respects  regular 

on  its  face,  was  issued  by  the  proper  officers,  covering  the  north-east 
quarter  of  section  17»  township  9,  range  9  east,  Mt.  Diablo  base  and 
meridian,  to  the  Central  Pacitic  Bailroad  Company,  under  said  acts  of 
congress  of  1862  and  1864,  granting  lands  to  aid  in  the  construction  of 
the  road  of  said  company,  the  said  lands  being  within  the  limits  of  the 
grant.  There  was  nothing  in  the  records  of  the  land-office  or  in  the  pat- 
ent to  indicate  that  any  portion  of  said  lands  described  in  the  patent  was 
'*  mineral  land."  The  patent  contained  a  clause  '*  excluding  and  except- 
ing from  the  transfer  by  these  presents  'all  mineral  lands,'  should  any 
be  found  to  exist  in  the  tracts  described  in  the  foregoing."  In  March, 
1873,  the  patentee  sold  and  conveyed  said  land  with  other  lands  to  M., 
who  entered  into  the  actual  possession  and  occupation  of  said  lands  bo 
conveyed,  including  the  land  in  question;  fenced,  built  upon,  otherwise 
improved,  and  used  it,  making  lime  for  sale  upon  it,  cultivating  a  part, 
and  cutting  hay  on  and  pasturing  the  remainder.  The  actual  occupation 
and  use  continued  till  November  24,  1877,  when  he  sold  and  conveyed  it 
to  complainant,  who,  immediately,  took  possession,  and  continued  in  the 
actual  possession,  occupation,  and  use  fur  similar  purposes  till  the  eom- 
roission  of  the  acts  complained  of.  In  1881,  defendant,  claiming  a  right 
under  the  laws  relating  to  mineral  lands,  and  assuming  the  portion  intruded 
upon  to  be  a  part  of  the  public  mineral  lands,  entered  upon  it  against  the 
will  of  complainant,  took  up  a  mining  claim,  and  performed  the  acts 
stated  in  the  bill.  HehU  that  defendant  is  not  in  a  position  which  enti- 
tles him  to  attack  the  patent,  collaterally,  in  this  suit,  both  upon  the 
grounds  that  he  could  not  initiate  a  right  to  a  mining-claim  by  an  un- 
lawful intrusion  upon  the  actual  possession  of  another,  claiming  title 
under  a  patent,  as  was  decided  by  the  supreme  court  in  Atherton  v. 
Fowler,  96  U.  S.  513;  and  on  the  ground  that  the  patent  is  conclusive 
when,  collaterally,  called  in  question,  as  decided  in  Steel  v.  The  Smelt- 
ing Co.,  106  U.  S.  447.     J(L 

7.  Act  of  Congress  Granting  Land  to   Southern  Pacific  R.  R. — 

Construction  of. — ^^The  act  of  congress  of  March  3,  1871,  in  effect  pro- 
vides that  "  there  be  and  hereby  is  granted  to  the  Southern  Pacific  Rail- 
road Company  of  California  *  *  *  for  the  purpose  of  aiding  in  the 
construction  of  said  railroad,  ♦  ♦  ♦  every  alternate  section  of  public 
land,  not  mineral,  designated  by  odd  numbers,  •  ♦  ♦  whenever  on 
the  line  thereof,  the  United  States  having  fall  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free  from  pre-emption  or  other 
claims  or  rights,  at  the  time  the  line  of  said  road  is  designated  by  a  plat 
thereof,  filed  in  the  office  of  the  commissioner  of  the  general  land-office:" 
Ileldf  that  such  act  constituted  a  present  grant  that  could  only  be  de- 
feated by  failure  to  perform  the  conditions  subsequent  therein,  and  upon 
proper  proceedings  to  take  advantage  of  such  failure;  that  the  general 
right  to  the  land,  subject  to  the  exceptions  found  in  the  act,  vested  at 
the  date  of  the  passage  of  the  act,  on  March  3,  1871 «  and  attached  to  the 
specific  land  at  the  moment  of  the  filing  of  the  plat  in  the  office  of  the 
commissioner  of  the  general  land-office.  Thenceforth  it  was  not  in 
the  power  of  any  officers  of  the  government,  by  any  action  of  theirs,  to 
divest,  or  in  any  way  limit  or  modify  the  rights  of  the  company  so  vested. 
Southern  Pacific  Railroad  Co*  v.  Dvll^  506. 
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8.  Statutory   Grakts — Public   Record— Notice. — ^All   the  world    must 

take  notice  of  statutory  gnmts  of  laiid  clearly  defined  on  the  face  of  the 
statute,  and  other  public  records,  indicated  by  the  statute.     Id. 

9.  Same— Case  in  Judgment. — The  defendant  entered  upon  land  within 

the  exterior  limits  of  a  Mexican  grant,  with  the  intention  of  secur- 
ing a  pre-emption  right,  but  subsequently  abandoned  his  location,  under 
the  mistaken  supposition  that  such  land  was  guh  judice,  and  located 
elsewhere;  four  yearn  afterward,  and  eighteen  months  subsequently  to  the 
filing  of  complainant's  map,  he  returned  to  his  original  location:  Htld^ 
that  such  return  did  not  connect  itself  with  his  former  residence,  and 
continue  or  reinstate  the  right  first  initiated,  and  that  the  right  of  the 
complainant  having  attached,  it  was  too  late  to  acquire  a  new  right  of  pre- 
emption; and  a  patent  issued  to  him,  based  upon  such  subsequent  loca- 
tion, was  either  void,  or  the  title  vested  under  it  is  held  in  trust  for  com- 
plainant, and  the  patentee  could  convey  no  better  title  to  a  purchaser  for 
value  without  actual  notice,  in  fact,  of  complainant's  title.     Id, 

RAILROADS. 
See  Express  Companies. 

RAILROAD  BONDS. 

1.  Railroad  Bonds — Ovkr-issub — Rights  of  Holder  not  Affected  bt  Sra- 
skquent  Fraudulent  Issue.  — Where  a  railroad  company  had  contracted 
that  it  would  not  issue  its  first-mortgage  bonds  in  excess  of  ten  thousand 
dollars  per  mile  of  completed  road,  but  subsequently  to  the  sale  of  its  first- 
mortgage  bonds  to  that  extent  it  did  issue  its  bonds  in  excess  of  that 
amount,  which  were  sought  to  be  enforced  as  first-mortgage  bonds:  Held^ 
that  such  overissue  was  void  as  against  the  holders  of  the  first-mortgage 
bonds  regularly  issued  to  the  extent  limited,  none  of  the  holders  of  such 
over-issue  being  innocent  purchasers  for  value.  Union  Tru^  Co.  v. 
Nevada  <fc  Oregon  Railroad  Co.,  123. 

RAILROAD  GRANTS. 

1.  Act  of  Congress  Granting  Land  to  Southern  Pacific  R.  R. — 
Construction  of. — The  act  of  congress  of  March  3,  1871,  in  eflect  pro- 
vides that  "  (here  be  and  hereby  is  granted  to  the  Southern  Pacific  Kail- 
road  Company  of  California,  ♦  ♦  *  for  the  purpose  of  aiding  in  the 
construction  of  said  railroad,  •  *  *  overy  alternate  section  of  public 
laud,  not  mineral,  designated  by  odd  numbers,  ♦  •  ♦  whenever  on 
the  line  thereof,  the  United  States  having  full  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free  from  pre-emption  or  other 
claims  or  rights,  at  the  time  the  line  of  said  road  is  designated  by  a  plat 
thereof,  filed  in  the  office  of  the  commissioner  of  the  general  land-office:" 
JJrlilf  that  such  act  constituted  a  present  grant,  that  couid  on)y  be 
defeated  by  failure  to  perform  the  conditions  subsequent  therein,  and 
upon  proper  proceedings  to  take  advantage  of  such  failure;  that  the 
general  right  to  the  land,  subject  to  the  exceptions  found  in  the  act, 
vested  at  the  date  of  the  passage  of  the  act,  on  March  3,  1871,  and 
attached  to  the  specific  land  at  the  moment  of  the  filing  of  the  plat  in 
the  office  of  the  cumniissiouer  of  the  general  land-office.     Thenceforth  it 
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was  not  in  the  power  of  any  oflScers  of  the  government,  by  any  action  of 
theirs,  to  divest,  or  in  any  way  limit,  or  modify,  the  rights  of  the  com- 
pany so  vested.     Southern  Pat\/ic  Railroad  Co.  v.  Du//,  506. 

2.  Same — When  Grant  Attached — Mexican  Grant. — Such  congressional 

grant  attached  to  lands  lying  within  the  exterior  limits  of  a  Mexican 
grant,  but  outside  of  the  limits  thereof  as  finally  surveyed,  if  prior  to 
the  date  of  filing  such  plat  in  the  office  of  the  commissioner  of  the  gen- 
eral land-office,  the  Mexican  grant  had  been  finally  located.    Id. 

3.  Same — Confirmation  of  Mexican  Grant  under  Act  of  June  14, 

1860. — Under  the  act  of  congress  of  June  14,  1860,  proceedings  for  the 
confirmation  of  a  Mexican  grant  are  in  the  nature  of  proceedings  in  rem; 
under  such  act  the  location  of  a  Mexican  grant  becomes  final,  after  the 
publication  by  the  surveyor-general  of  the  notice  provided  for  therein, 
in  the  absence  of  any  application  to  have  the  plat  and  survey  returned 
to  the  district  court  for  examination.  A  survey  so  made  final  by  pub- 
lication has  the  same  effect  as  a  patent,  and  thereafter  is  in  no  sense 
Bub  judice;  the  jurisdiction  of  the  commissioner  of  the  general  land-office 
is  thereupon  exhausted  as  to  everything  but  the  ministerial  duty  of  issu- 
ing  a  patent,  and  any  further  acts  of  his,  such  as  ordering  a  resurvey,  are 
void.  All  lands  outside  of  the  survey,  thus  made  final,  become  public 
lands  of  the  United  States,  and  subject  to  any  other  disposition  under 
the  law.     Id. 

4.  Statutory  Grants — Public  Kecord — Notice. — All  the  world  must  take 

notice  of  statutory  grants  of  land  clearly  defined  on  the  face  of  the  stat- 
ute, and  other  public  records  indicated  by  the  statute.     Jd, 

5.  Same — Case  in  Judgment. — The  defendant  entered  upon  land  within 

the  exterior  limits  of  a  Mexican  grant,  with  the  intention  of  secur- 
ing a  pre-emption  right,  but  subsequently  abandoned  his  location,  under 
the  mistaken  supposition  that  such  land  was  sub  judice,  and  located 
elsewhere;  four  years  afterward,  and  eighteen  months  subsequently  to 
the  filing  of  complainant's  map,  he  returned  to  his  original  location:  Held, 
that  such  return  did  not  connect  itself  with  his  former  residence,  and 
continue  or  reinstate  the  right  first  initiated,  and  that  the  right  of  the 
complainant  having  attached,  it  was  too  late  to  acquire  a  new  right  of 
pre-emption;  and  a  patent  issued  to  him,  based  upon  such  subsequent 
location,  was  either  void  or  the  title  vested  under  it  is  held  in  trust  for 
complainant,  and  the  patentee  could  convey  no  better  title  to  a  pur- 
chaser for  value  without  actual  notice,  in  fact,  of  complainant's  title.     Id. 

REMOVAL  OF  CAUSES. 

1.  Removal  of  Causes— Citizenship  of  Parties.— The  petition  for  the 

removal  of  an  action,  on  the  ground  that  the  parties  are  citizens  of  difTer- 
ent  states,  must  show  that  such  ground  of  removal  existed,  both  at  the 
time  of  the  commencement  of  the  action,  and  at  the  time  of  the  applica 
tion  for  removal.  A  petition  which  only  alleges  that  the  defendant  is, 
and  always  has  been,  a  citizen  of  California,  and  that  the  plaintiff  is  a 
citizen  of  Missouri,  is  insufficient.  MacNaughton  v.  Southern  Pacific  Rail- 
road Co.,  111. 

2.  The  Same—Amendment  of  Petition. — The  citizenship  of  the  parties, 

under  such  circumstances,  is  a  jurisdictional  fact,  and  must  be  alleged  in 
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the  petition.  If  •aeh  allegatioa  be  not  nmde,  whether  the  petition  may 
be  amended  in  the  circuit  ooort  eo  ae  to  ahow  them,  quaere.  If  the  power 
to  allow  each  amendmenti  be  oonoeded,  it  ia  not  a  matter  which  the  paity 
remo\'ing  can  demand,  aa  a  legal  right,  bot,  only,  a  matter  lor  the  exenaae 
of  a  aound  discretion  by  the  court.  Soch  an  amendment  ahonld  not  be 
allowed,  where,  after  an  amendment  of  the  petition  in  the  drcuit  oonrt, 
the  record  in  each  court,  would  ahow  upon  its  face  juriadiotion  to  pro- 
ceed to  final  judgment.     Jd, 

3.  Thx  Same— Application,  whbn  should  bk  Mads. — This  action  wii 

commenced  in  the  fourth  district  court,  of  the  state  of  California,  on 
August  1,  1870;  defendant  demurred  August  22,  1879.  The  denuurer 
was  ovemiled.  It  answered  September  12,  1879.  Plaintiff  demnrred  to 
that  part  of  the  answer,  setting  up  new  matter  aa  a  defense,  October  2, 

1879.  The  new  constitution  of  California  of  1879  having  in  the  mean 
time  taken  effect,  the  case  was  transferred  into  the  superior  eonrt,  as  the 
successor  of  the  district  court,  and  on  January  23,  1880,  was  assigned  to 
department  No.  7  of  the  superior  court.  On  March  22, 1880,  the  demur- 
rer to  the  answer  was  sustained.    An  amended  answer  was  filed  April  1, 

1880,  which  put  the  case  at  issue.  The  constitution  of  1879,  and  the 
statutes  passed  in  pursuance  thereof,  provide  that  "  the  superior  courts 
shall  always  be  open  (legal  holidays  and  non -judicial  days  excepted),  and 
they  shall  hold  *  •  *  regular  sessions  commencing  on  the  first  Mon- 
days of  January,  April,  Joly,  and  October,  and  Bi>ecial  sessions  at  such 
other  times  as  may  be  prescribed  by  the  judge  or  judges  thereof."  On 
January  21, 1884,  the  defendant  filed  a  petition  to  remove  the  case  to  tiie 
United  States  circuit  court,  on  the  ground  that  the  parties  were  citiaens 
of  different  states:  Held,  that  under  the  act  of  congress  of  1875,  provid- 
ing that  the  application  for  removal  must  be  made  "  before  or  at  the  term 
at  which  said  cause  could  be  first  tried,"  the  application  in  this  case  came 
too  late;  that  the  four  general  sessions  of  the  superior  court  required  to 
be  held  are  **  terms"  within  the  meaning  of  the  act.     Id. 

4.  Removal — Contested  Question  of  Law — Where  a  case  has  been  removed 

to  the  circuit  court  under  the  act  of  congress  of  1875,  on  the  ground  that 
the  suit  arose  under  the  constitution,  or  laws  of  the  United  States,  it 
will  be  remanded  to  the  state  court,  unless  it  affirmatively  appears  from 
the  facts  alleged  in  the  record,  that  some  contested  question  of  law  will 
arise,  upon  the  constitution,  or  laws  of  the  United  States.  MeFadden  v. 
Robinson^  398. 

5.  Hemoval — Facts  must  be  Stated  in  Petition. — A  petition  for  removnl 

of  a  suit  from  a  state,  to  a  national  court,  on  the  ground  that  it  arises 
under  the  laws  of  the  United  States,  must  state  the  facts,  and  point  oat 
the  contested  construction  or  question  arising  thereon,  which  are  claimed 
to  give  the  national  court  jurisdiction,  so  that  the  court  can  determine 
for  itself,  from  the  facts  stated,  the  question  of  jurisdiction.  HanMeLon 
V.  DuJiam,  489. 

6.  M(TKT  BB  ▲  CoNTROYEBST  AS  TO  CoNSTBUCTiON. — ^A  suit  cauBot  be  re- 

moved under  the  second  section  of  the  act  of  1875,  simply  because,  in  its 
progress,  a  construction  of  a  law  of  the  United  States  may  be  necessary, 
unless  it  in  part,  at  least,  arises  out  of  a  controversy  in  regard  to  the 
effect  or  operation  of  some  provision  in  the  law  upon  the  facts  inTolved, 
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and  the  oonrt  should  be  able  to  determine  from  the  facts  stated,  that 
such  controTerey  will  arise  npon  the  facts.     (96  U.  S.  199.)    Id, 
7.  LNrroRHATiON  AND  Bklief. — Whether  facts  stated  ou  information  and 
belief  sufficient,  at  least,  doabtful.    Id. 

RESTRICTION  ACT. 

1.  Bestbigtion  Act,  when  Took  EFrscr. — The  act  of  congress  of  May  6, 
1882,  commonly  called  the  Chinese  restriction  act,  does  not  state  when  it 
was  to  go  into  operation,  and,  consequently,  it  took  effect,  immediately, 
upon  its  approval  by  the  president.    In  re  Leong  Tick  Dew,  38. 

See  Chinese. 

SACRAMENTO. 
See  Municipal  Bonds. 

SALVAGE. 

1.  Salvage  by  Pilot. — Under  the  Oregon  pilot  act  of  1882  (Sess.  L.  15),  a 

pilot  is  bound  to  render  aid  to  a  vessel  "in  stress  of  weather  or  in  case  of 
disaster,"  and  he  is  not  entitled  to  salvage  for  such  service  unless  he  is 
thereby  involved  in  "extraordinary  danger  and  risk."    TheBryajU,  104. 

2.  Case  in  Judgment. — The  libellant,  in  a  smooth  sea  and  calm  weather, 

boarded  the  Bryant  in  a  thick  fog,  while  she  lay  aground  at  low  tide  on 
the  outer  edge  of  the  middle  sand  of  the  Columbia  river,  and  Ut  the  next 
flood  sailed  her  over  into  deep  water  in  the  south  channel,  and  after 
drifting  out  to  sea  in  the  night,  brought  her  into  port  the  next  morning: 
Held,  that  the  service  of  the  libellant  did  not  involve  any  "extraordinary 
danger  and  risk,"  and  that  he  was  only  entitled  to  a  pilot's  compensation 
therefor.    Id, 

3.  Debelictt — Right  of  First  Salvobs. — ^The  bark  Caimsmore  went  ashore 

on  Clatsop  beach  in  a  thick  fog,  and  the  master  and  crew  took  to  the 
boat  and  left  her,  without,  so  far  as  appeared,  any  intention  of  returning 
or  hope  of  recovering  her,  but  sold  her  as  she  lay  within  two  days  for  the 
benefif  of  whom  it  might  concern;  but  in  the  mean  time  she  was  taken 
possession  of  by  the  libellants,  who  proceeded  at  once  to  save  her  tackle, 
apparel,  furniture,  stores,  and  cargo:  Held,  that  the  vessel  was  derelict, 
and  that  the  salvors  who  first  got  possession  of  her  were  entitled,  for  that 
purpose,  to  maintain  the  same,  even  against  the  owners  or  their  vendees, 
80  far  and  so  long  as  they  were  reasonably  able  and  had  the  means  to 
save  her  or  any  part  of  her,  but  when  it  was  manifest  that  they  were 
unable  to  do  so  in  any  particular,  as  well  and  surely  as  others  who  might 
offer  to  assist  in  the  enterprise,  it  was  their  duty  so  far  to  yield  the  pos- 
session to  such  others.     Tlie  Caimsmorey  176. 

4.  Salvage  Sebvice — Compensation  of. — Where  there  is  neither  risk  of 

life  nor  property  involved  in  a  salvage  service,  nor  any  special  knowledge 
or  ingenuity  required  or  used  therein,  the  principal  elements  in  the  com- 
pensation  of  the  salvor  are  the  value  of  the  labor  and  care  bestowed  upon 
the  saved  property,  and  the  degree  of  integrity  and  responsibility  in- 
volved in  keeping  it  safely  and  duly  accounting  for  it,  together  with  the 
risk  of  success.    Id, 
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6,  SikLVOBS,  Who  abb,  and  Compbnsatiov  of. — A  person  reoderisg  aid  to 
a  ship  io  distress  is  a  salvor,  whether  he  is  a  mere  volunteer  or  acta  npon 
the  request  of  the  owner  or  agent  of  the  ship;  and  anless  there  is  an  ex- 
press contract  to  the  contrary,  or  such  a  one  must  necessarily  be  implied 
from  the  circumstances  of  the  case,  the  law  implies  that  the  service  is  to 
be  compensated  for  on  the  usual  condition  of  the  ultimate  safety  of  the 
property.     The  Queen  of  the  Pac^c,  303. 

6.  Idem. — A  salvor,  in  pursuance  of  a  request,  is  entitled  to  compensation, 

according  to  the  circumstances  of  the  case,  although  he  is  unsuccessful, 
if  the  property  is  not  lost  or  is  otherwise  saved;  but  a  mere  rolunteor  is 
not  entitled  to  any  compensation  unless  he  succeeds,  and  the  fact  that 
his  reward  depends  on  this  contingency  may  enhance  the  amount  of  it; 
but  even  when  a  salvor  acts  in  pursuance  of  a  request,  and  it  is  manifest 
that  the  property  in  peril  must  be  wholly  saved  or  lost,  his  compensation 
also  depends  upon  the  contingency  of  success  and  should  be  enhanced 
accordingly.    Id, 

7.  Salvaok — Not  Mere  Payment,  but  a  Reward. — In  awarding  compen- 

sation for  salvage  service  the  courts  do  not  stop  at  mere  payment  for  the 
work  and  labor  performed,  but  go  further,  and  give  the  salvor  an  appro- 
priate reward  in  the  interest  of  commerce  and  navigation.     Id, 

8.  Elements  of  Compensation   for  Salvage. — ^The  elements  that  ent^ 

into  the  estimate  in  fixing  the  compensation  for  a  salvage  service  are:  1. 
The  value  of  the  property  saved  and  of  that  employed  in  saving  it; 
The  degree  of  peril  from  which  the  saved  property  is  delivered;  3.  The 
risk  to  which  the  property  and  person  of  the  salvor  is  exposed;  4.  The 
severity  and  duration  of  his  labor;  5.  The  promptness  with  which  he 
interposed  his  services;  and  6.  The  skill,  courage,  and  judgment  in- 
volved in  them.    Id, 

9.  Payment  for  Service,  when  not  a  Bar  to  a  Suit  for  Salvage. — A 

payment  received  by  a  salvor  as  for  work  and  labor  and  use  of  material 
upon  the  understanding  on  his  part  that  the  other  and  principal  salvors 
would  settle  and  receive  payment  on  the  same  basis  without  a  suit  for 
salvage,  is  no  bar  to  such  salvor  intervening  for  his  interest  in  a  suit 
subsequently  brought  by  such  other  salvors  for  sah'age,  and  receiving  his 
due  share  of  the  award  therefor,  less  the  payment  theretofore  made. 
Id, 

10.  Salvage  Service — Barks  in  Ice— Compensation.— The  whaling-bark 
Eliza  became  involved  in  the  ice  in  the  Arctic  ocean,  near  the  Sea  Horse 
islands,  in  September,  1884,  and  her  crew,  after  seven  or  eight  days 
passed  on  the  ice  in  trying  to  reach  shore,  returned  to  her.  The  bark 
Mabel  had  met  with  the  same  misfortune  five  or  six  miles  from  the  Eliza, 
and  had  been  abandoned  by  her  crew,  who  succeeded  in  reaching  the  shore. 
A  party  of  sixteen  seamen  and  a  mate  was  sent  to  the  Mabel  on  Septem- 
ber 27th  to  obtain  provisions,  etc.,  to  enable  the  crew  to  subsist  through 
the  winter.  They  remained  on  the  Mabel  over  night,  intending  to  re- 
turn to  the  Eliza  in  the  morning;  but  during  the  night  the  ice  broke  up, 
and  they  could  not  return.  The  barks,  during  the  next  day,  drifted  out 
of  sight  of  each  other.  The  Mabel  was,  with  considerable  risk  and  diffi- 
culty, navigated  to  Behring's  straits,  en  route  for  San  Francisco,  where, 
after  three  or  four  days,  she  fell  in  with  the  bark  Rainbow,  from  which 
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she  obtained  a  chronometer,  necessary  clothing  for  the  men,  and  the 
services  of  the  fourth  mate  to  assist  in  navigating  her  to  San  Francisco, 
where  she  arrived  after  a  voyage  of  thirty-eight  days.  The  Eliza,  which 
had  escaped,  preceded  her  by  a  few  days.  Held,  that  from  the  time 
they  fell  in  with  the  Rainbow  their  service  in  bringing  the  bark  to  San 
Francisco  and  restoring  her  to  her  owners  was  a  salvage  service,  but 
that,  under  the  circumstances,  it  was  not  a  service  of  a  high  degree  of 
merit,  and  that  there  should  only  be  allowed  to  the  seamen  sixty  dollars 
each,  to  the  mate  of  the  Eliza  and  of  the  Rainbow  one  hundred  and  fifty 
dollars  each,  and  to  the  Raitibow  one  hundred  dollars,  with  the  amount 
of  her  bill  of  supplies.    Serodino  v.  The  Mabel,  501. 

SOUTHERN  PACIFIC  RAILROAD. 
See  Railroad  Grants. 

STATUTES  CONSTRUED. 

1875.    Customs,  Supplement  K  S.  13 95 

4920,  R.  S.,  Patents 212 

4900,  R.  S.,  Patents  Makkino 210 

1878,  June  3.     Timber,  Mineral  Land,  20  Stats.  88 264 

251,  R.  S.,  Tariff  Construed 285 

SUMMONS. 
See  Practice. 

TARIFF. 

1.  Grain-bags  Manufactured  in  the  United  States,  Return  of,  Free  of 

Duty. — Under  sectiou  9  of  the  act  of  congress  of  February  8,  1875,  grain- 
})ags  manufactured  in  the  United  States,  when  exported  filled  with 
American  products',  may  be  returned  to  the  United  States  free  of  duty, 
notwithstanding  such  bags  were  manufactured  from  foreign  material,  and 
at  the  time  of  exportation  the  manufacturers  were  paid  a  ^*  drawback  "  for 
duties  on  such  material.     Balfour  v.  Sullivan,  75. 

2.  The  Provision  of  Such  Seciion  Authorizing  the  Return  *•  under  such 

rules  and  regulations  as  shall  be  prescribed  by  the  secretary  of  the  treas- 
ury "  does  not  authorize  that  officer  to  prohibit  the  return  unless  duties 
are  paid.     Id, 

3.  Rules  of  Secretary  of  Treasury  Inconsistent  with  Statute  Void. — 

A  rule  prescribed  by  the  secretary  of  the  treasury  for  the  guidance  of 
collectors  of  ports,  making  a  certificate  of  the  owner  of  the  spring  pro- 
ducing natural  mineral  water,  the  only  evidence  that  the  waters  are  nat- 
ural and  not  artificial  mineral  waters,  is  not  conclusive  upon  the  rights 
of  the  importer,  who  sues  to  recover  an  excess  of  duties  exacted  and  col- 
lected in  obedience  to  such  rule,  on  natural  mineral  waters  imported  by 
him.     Pascal  v.  Sullivan,  285. 

4.  Same. — Such  a  rule,  if  conclusive  on  the  rights  of  the  importer,  would,  in 

effect,  change  the  rate  of  duties  prescribed  by  the  act  of  congress,  and, 
therefore,  be  inconsistent  with  the  law,  and  void.     Id. 
6.  Revlsed  Statutes. — Section  251  of  the  revised  statutes  considered.     Id, 
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TAXES  AND  TAXATION. 

1.  Impaibiko  the  Obligation  of  a  Contract.— At  the  date  of  the  execa- 

tion  of  a  note  and  mortgage,  the  law  of  the  state  reqnired  the  mortgaged 
premises  to  be  assessed  at  their  full  cash  value  for  taxation;  and  after- 
wards an  act  was  passed  requiring  the  note  and  mortgage  to  be  aasessed 
at  its  par  yalne  for  taxation,  and  exempting  so  much  of  the  land  from 
taxation:  held,  that  the  latter  act  did  not  impair  the  obligation  of  the 
contract  between  the  creditor  and  the  debtor.  Dundee  etc,  Co,  t.  School 
District,  62. 

2.  Statk  Poweb  or  Taxation. — The  state  has  power,  so  long  as  it  does  not 

trench  upon  the  constitution  of  the  United  States,  to  tax  all  persons, 
property,  and  business  within  its  jurisdiction  or  reach;  and  whet-her  any 
person,  property,  or  business  is  so  within  its  jurisdiction  is  not  a  federal 
question,  and  must  be  determined  by  the  state  for  itself.     Id, 

3.  Uniform  and  Equal  Taxation. — An  act  of  the  legislature  providing  for 

the  taxation  of  mortgages  as  land,  which,  in  effect,  exempts  all  such 
mortgages  from  such  taxation  upon  land  in  more  than  one  county,  vio- 
lates section  1  of  article  9  of  the  constitution  of  the  state,  which  requires 
that  taxation  shall  be  uniform  and  imposed,  according  to  its  value,  upon 
'*all  property"  not  specially  exempt  therefrom,  and  is  therefore  v(»d  and 
of  no  effect;  and  aemble,  that  such  act  is  also  a  "special"  one  f(^  "the 
assessment  and  collection  of  taxes, "  and  therefore  in  violation  of  subdi- 
vision 10  of  section  23  of  article  4  of  the  constitution  of  the  state.     Id. 

4.  Due  Process  of  Law. — The  enforcement,  by  the  state,  of  a  tax  levied 

under  a  void  law  is  a  deprivation  of  property  without  due  process  of  law, 
contrary  to  section  1  of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States.     Id. 

5.  Uniformity  of  Assessment  and  Taxation — Special  Law  on  Such  Sub- 

ject.— An  act  which  provides  for  the  taxation  of  mortgages  on  land  in 
no  more  than  one  county,  there  being  mortgages  on  land  in  more  than 
one  county,  is  void  for  want  of  the  uniformity  required  by  section  1  of 
article  9  of  the  constitution  of  the  state;  and  also  because  it  is  contrary 
to  section  23  of  article  4  of  said  constitution,  which  forbids  special 
legislation  on  that  subject.     Id. 

6.  Taxation  of  Mortgages. — The  act  of  1882  (Sess.  Laws,  64)  is  the  first  and 

only  act  providing  for  the  taxation  of  mortgages  as  things  or  property; 
but  prior  to  that  time  a  solvent  debt,  whether  secured  by  mortgage  or 
not,  was  taxable  as  personal  property.     Id. 

7.  Unconstitutional  Provision  in  Act. — When  an  act  contains  an  uncon- 

stitutional provision  which  renders  it  void,  and  the  act  can  stand  and  be 
executed  without  it,  according  to  the  general  purpose  of  the  legislature, 
such  clause  may  be  stricken  out  by  the  conrt  and  the  act  considered  as  if 
it  had  never  been  inserted,  but  not  otherwise.     Id. 

8.  Tax — Illegal  fob  Want  of  Uniformity. — A  tax  may  be  illegal  for 

want  of  uniformity  that  is  the  necessary  consequences  of  the  law  pro- 
viding for  it,  or  the  misconduct  of  those  charged  with  its  administration; 
but  so  long  as  such  uniformity  is  not  the  direct  result  of  the  law,  it  can- 
not be  held  invalid  on  account  of  it,  and  the  remedy,  if  any,  must  be  con- 
fined to  the  illegal  proceeding  under  it.     Id. 
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9.  Act,  when  Special. — A  "special"  act  affects  a  part  only   of  the  sub- 

ject to  which  it  relates;  and  whether  an  act  is  considered  "public"  or 
"  private,'*  is  not  relevant  to  the  question  of  whether  it  is  " special "  or 
"general."    Id, 

10.  DcLiNQDBNT  Taxes — AcTioir  AND  LiEN  FOR,  WHEN  Barred. — The  stat- 
nte  of  limitations  of  California  is  applicable  to  an  action  brought  by  the 
city  and  county  of  San  Francisco,  under  the  acts  of  1878,  to  recover  de- 
linquent city  and  county  and  state  taxes.  Such  action  is  barred,  under 
section  338,  subdivision  1,  of  the  code  of  civil  procedure,  upon  the  expira- 
tion of  three  years  after  the  cause  of  action  accrues.  When  an  action 
to  collect  such  tax  is  barred,  an  action  to  enforce  the  lien  thereof,  created 
by  sections  3716  and  3717  of  the  political  code,  is  also  barred.  San 
Francisco  v.  Jones^  151. 

11.  Tax  Deed— Evtect  of,  as  Evidence. — ^Notwithstanding  the  act  of  1865 
(Or.  Laws,  sec.  90),  making  a  tax  deed  conclusive  evidence,  with  certain 
exceptions,  of  the  regularity  and  validity  of  the  prior  proceedings,  it  may 
be  shown,  in  an  action  by  the  owner  of  the  property  to  recover  the  pos- 
session from  the  grantee  in  such  deed,  or  his  assignee,  that  no  warrant 
issued  for  the  collection  of  the  tax  levied  on  the  property,  or  that  there 
was  no  sale  thereon  on  that  account.     Kelly  v.  herraJl,  161. 

12.  Warrant  for  the  Collection  of  a  Delinquent  Tax. — A  warrant  for 
the  collection  of  a  delinquent  tax  was  received  by  the  sheriff  on  May  5th, 
and  on  Friday,  July  6th,  sixty-two  days  thereafter,  he  sold  the  same: 
Held,  that  the  warrant  was  dead,  and  the  sale  void;  and  that  the  sale 
could  not  be  made  after  the  return-day  of  the  writ,  which  was  either  the 
first  Monday  in  July  or  the  sixtieth  day  after  its  receipt  by  the  sheriff, 
and  possibly  thirty  days  in  addition,  in  case  a  prior  appointed  sale  was 
postponed  to  some  day  within  that  period,  for  sufficient  cause,  with  the 
approval  of  the  county  court.     Id, 

13.   ASSE.SSMENT  ROLL — DESCRIPTION  OF  PROPERTY  THEREIN.— In  1876  there 

was  only  one  place  in  Multnomah  county  laid  out  and  recorded  as  the 
"Portland  Homestead/*  containing  a  lot  3  in  block  B,  of  which  Mary 
Kelly  was  the  owner;  the  assessor  entered  the  same  on  the  assessment 
roll  in  her  name,  and  described  it  as  "lot  3  in  block  B,  Port.  Homstd 
Ass.,"  and  valued  it  for  taxation  at  one  hundred  dollars:  Beldt  that  the 
description  was  sufficiently  certain.     Id. 

14.  Revenue  Laws,  Construction  of. — Laws  for  raising  revenue  for  the 
support  of  the  state  are  remedial  in  their  character,  and  proceedings 
taken  under  them,  for  the  purpose  of  ascertaining  the  amount  a  citizen 
ought  to  contribute  for  the  common  weal,  ought  not  to  be  considered  as 
taken  in  iyivUum,  or  hostile  to  him  or  his  interests,  but  rather  as  pro- 
ceedings in  his  behalf,  in  which  it  is  his  duty  to  co-operate  with  the  state, 
so  as  to  enable  it  to  reach  a  correct  and  just  result.   Id. 

15.  Assessment  Roll. — The  fact  that  a  parcel  of  land  does  not  appear  on  the 
assessment  roll  of  the  county  in  a  given  year  as  the  property  of  tKe  de- 
fendant in  an  action  for  the  recovery  of  the  same,  does  not  tend  to  con- 
tradict the  testimony  of  such  defendant  to  the  effect  that  he  paid  the 
taxes  thereon,  as  owner,  in  such  year;  nor  is  it  competent  evidence,  in 
such  action,  for  or  against  either  party  thereto,  of  the  ownership  of  the 
land.    Zeilin  v.  Rogers^  200. 


728  Index. 

-  -  —     -  I 

16.  CoNHTirrTioMAL  Law^Dodble  Taxation.— The  coiistitntion  of  Cali- 
fornia does  not  authorize  or  require,  but  forbids,  double  taxation  of  prop- 
erty.    Swi  Franeitco  v.  Maekay,  300. 

17.  SrocK  AND  Property  of  Corporations. — ^Taxing  all  the  property  of 
corporations,  and,  at  the  same  time,  taxing  the  stock  to  the  holder, 
would  constitute  double  taxation.    Id, 

18.  Property  of  Corporation  to  be  Taxed  to  the  Corporation. — ^The 
constitution  and  laws  of  California  require  all  the  property  of  a  corpora- 
tion to  be  taxed  to  the  corporation,  and)  being  taxed  to  the  corporation, 
a  further  tax  levied  against  the  stockholders,  on  the  value  of  the  stock 
held  by  them,  is  Toid.     Id. 

19.  Lumping  Assessment. — Whether  an  assessment,  in  gross,  upon  stock  in 
a  large  number  of  corporations,  organized  for  a  great  variety  of  purposes, 
and  upon  moneys  and  solvent  credits,  the  several  classes  of  property  so 
assessed,  having  no  relation  to  each  other,  and  no  common  element  of 
value,  is  valid — quart.     Id, 

20.  Constitutional  Law — Docble  Taxation. — The  constitution  of  Cali- 
fornia does  not  authorize,  but  forbids,  double  taxation,     /cf.,  431. 

21.  Stock  and  Property  of  Corporation. — Taxing  all  the  property  of  cor- 
porations to  the  corporation,  and  at  the  same  time  taxing  the  stock, 
which  represents  the  property,  to  the  holder,  would  constitute  double 
taxation.     Id, 

22.  Stock  of  Domestic  Corporation — Tangible  Property  in  Another 
State. — Shares  of  stock  owned  by  a  citizen  and  resident  of  the  state  of 
Nevada,  in  a  California  corporation,  having  its  principal  place  of  business  in 
California,  but  whose  tangible  property  is  all  situate  and  taxed  in  Nevada, 
are  not  taxable  to  the  owner,  under  the  constitution  and  laws  of  California, 
in  the  state  of  California.  The  situs  of  the  stock  in  such  case,  for  the 
purposes  of  taxation,  is  the  residence  of  the  owner.     Id, 

23.  Situs  of  Money  Credits  and  Other  Solvent  Credits — Taxation. — 
There  being  no  statutory  provision  to  the  contrary,  the  sUtis  of  money 
credits  and  other  solvent  credits,  for  the  purposes  of  taxation,  is  the  resi- 
dence of  the  owner  or  creditor.     Id. 

24.  Taxa  rioN  of  Resident  of  Nevada  on  Solvent  Credits. — A  citizen  and 
rcsideut  of  Nevada  is  not  taxable  in  California,  under  its  constitution  and 
laws,  upon  money  credits  and  other  solvent  credits  not  secured  by  mort- 
gage, trust  deed,  etc.,  due  from  citizens  and  residents  of  California.     Id, 

TAX  DEED. 
See  Taxes  and  Taxation. 

TENANTS  IN  COMMON. 

1.  Ejectment. — The  action  of  ejectment,  as  defined  and  regulated  by  the 
Oregon  code  of  civil  procedure,  c.  4,  tit.  1,  is  a  possessory  action,  and 
although  the  estate  or  interest  of  the  parties  in  the  premises  may  be  as- 
certained by  the  verdict  therein,  yet  the  plaintiff  can  only  have  judgment 
for  the  possession  wrongfully  withheld  from  him,  with  damages  for  such 
detention  and  costs;  and  the  defendant  can  only  have  judgment  for  costs. 
OoldsmUh  V.  Smith,  295. 
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2.  Samb — Between  Tenants  in  Common. — A  co-tenant  cannot  maintain 

this  action  against  his  co-tenant  unless  the  possession  is  actually  and 
wrongfully  withheld  from  him,  or  his  right  thereto  wholly  denied.     Id, 

3.  Co-tenants — ^Adverse  Claim  by  One  aoainst  the  Other.— Where  a 

co-tenant  is  in  possession,  and  another  co-tenant  claims  an  estate  or  in- 
terest in  the  premises  held  in  common,  adverse  to  him,  his  remedy  is  by 
a  suit  in  equity  for  the  purpose  of  determining^  such  adverse  claim,  as 
provided  in  section  500  of  the  Oregon  code  of  civil  procedure.     Id, 

TIDE-LANDS. 
See  Donation  Act. 

TREATIES. 
See  Commerce. 

TRUST  AND  TRUSTEES. 

1.  A  Mortgage  of  Certain  Property  op  a  Corporation  held  to  be  created 

by  a  sheriff's  sale,  and  certain  contracts  made  by  the  defendant  with  two 
of  the  directors  of  the  corporation  in  their  names,  but  for  the  benefit  of 
corporation.     Pioneer  Chid  Mining  Company  v.  Baker',  84. 

2.  In  a  Suit  by  the  Corporation  to  Redeem  from  such  mortgage,  the 

directors  who  made  the  contracts  are  not  necessary  or  indispensable  par- 
ties, where  they  claim  no  individual  interest,  and  no  relief  is  asked 
against  them.     Id. 

3.  Will  Construed — Trusts — Recommendation  and  Request.— The  will  of 

David  D.  Colton  contains  this  provision:  ''I  give  and  bequeath  to  my 
said  wife,  Ellen  M.  Colton,  all  my  estate,  real  and  personal,  of  which  I 
shall  die  seised,  or  possessed,  or  entitled  to.  I  recommend  to  her  the 
care  and  protection  of  my  mother  and  sister,  and  request  her  to  make 
such  gift  and  provision  for  them,  as  in  her  judgment  will  be  beat."  Held, 
that  this  provision  is  not  an  absolute  gift,  or  bequest  in  trust  for  the 
mother  and  sister  of  the  testator — that  it  is  not  an  imperative  command, 
to  make  the  provision  for  their  support,  but  only  a  recommendation  and 
request,  leaving  the  matter  to  the  judgment  and  discretion  of  his  surviv- 
ing wife.     Colton  v.  Colton,  325. 

4.  Trusts  Arising  from   Precatory  Words  in  Wills. — The  conditions 

necessary  to  raise  a  trust  from  words  of  recommendation  and  request  in 
a  will  discussed.     Id. 
6.  Rules  for  Construction  of  Wills  under  the  civil  code  of  California 
stated  and  applied.     Id, 

ULTRA  VIRES. 

1.  Ultra  Vires. — In  an  action  against  a  corporation  on  a  contract  made  by 
it,  the  corporation  is  not  estopped  to  show  that  such  contract  was  beyond 
its  power  to  make.  Oreyonian  Railroad  Co.  y.  Oregon  Railroad  and  Navi- 
gation Co.,  464. 

WILLS. 

1.  Will  Construed — Trusts — Recommendation  and  Request. — The  will 
of  David  D.  Colton  contains  this  provision:  **  I  give  and  bequeath  to  my 
said  wife,  Ellen  M.  Colton,  all  my  estate,  real  and  personal,  of  which  I 
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•ball  died  Mised,  or  poaaeiaed,  or  entitled  to.  I  reoommend  to  her  the 
care  and  protection  of  my  mother  and  aiater,  and  request  her  to  make 
Buch  gift  and  provision  for  them  as  in  her  judgment  will  be  best.**  HM^ 
that  this  provision  is  not  an  absolute  gift  or  bequest  in  trust  for  the 
mother  and  sister  of  the  testator — ^that  it  is  not  an  imperative  command 
to  make  the  provision  for  their  support,  but  only  a  recommendatioii  snd 
request,  leaving  the  matter  to  the  judgment  and  discretion  of  his  surviv- 
ing wife.    CoUon  v.  CoUon,  325. 

2.  Trusts  AKisiNa  from  Prbcatobt  Words  in  Wills. — The  conditioDs 

necessary  to  raise  a  trust  from  words  of  recommendation  and  request  in 
a  will  discussed.     Id. 

3.  Rdles  for  Construction  of  Wills  under  the  civil  code  of  Gatifornia 

stated  and  applied.    Id. 
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